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51= THE COURT: PLEASE BE SEATED.

52= THE CLERK: CALLING Cl VI L-98-1059, AVERI CAN

53=BOOKSELLERS ASSCCI ATI ON, | NCORPORATED, ET AL., VERSUS BARNES &
54=NOBLE, | NCORPORATED, ET AL. COUNSEL, PLEASE STATE YOUR
55=APPEARANCE FOR THE RECORD.

56= MR YOUNG GOOD MORNI NG, YOUR HONOR.  DOUGLAS YOUNG
57=FROM FARELLA, BRAUN & MARTEL FOR THE PLAI NTIFFS, AND IF I T NMAY
58=PLEASE THE COURT, | HAVE SOVE | NTRODUCTI ONS TO MAKE.

59= THE COURT: WOULD YOU PLEASE.

60= MR YOUNG WTH ME FROM MY FIRM YOUR HONCR, ARE MY
61=PARTNERS CLAUDI A LEW S AND ADAM DAWSON.

62= MR DAWSON: GOOD MORNI NG, YOUR HONCR.

63= MR, YOUNG AND ALSO I N THE COURTROOM | S CUR
64=COLLEAGUE HOLLY SUTTON.

65= THE COURT: Ms. SUTTON

66= MR YOUNG WE WLL EXPECT, YOUR HONOR, THAT

67=THROUGHOUT THE COURSE OF THE TRI AL AT LEAST ONE PERSON FROM CUR
68=FI RM W LL BE PRESENT, BUT THAT NOT ALL OF US WLL BE PRESENT ON
69=EVERY DAY.



70= THE COURT:  COKAY.

71= MR YOUNG  MAY | ALSO | NTRODUCE QUR LEAD TRI AL
72=COUNSEL, MR DAVI D DEBRU N FROM THE LAW FI RM OF JENNER & BLOCK.
73= MR, DEBRUIN: GOOD MORNI NG YOUR HONOR.

74=

75= MR YOUNG AND |'LL ASK MR DEBRU N TO | NTRODUCE

76=THE MEMBERS OF H S TRIAL TEAM | SUSPECT THAT ALL OR MOST OF
77=THEM W LL BE PRESENT | N THE COURTROOM EACH DAY, YOUR HONCR
78= THE COURT: ALL RIGHT.

79= MR, DEBRUIN:  GOOD MORNI NG YCUR HONCR. | BELI EVE
80=YOU VE MET MANY OF THESE | NDI VI DUALS BEFORE. W TH ME TODAY IS
81=MR. BRUCE SPI VA

82= THE COURT: MR SPI VA

83= MR DEBRU N. MR DAN EL MACH ALSO AT COUNSEL TABLE
84=AND M5. JANI S KESTENBAUM ALSO AT COUNSEL TABLE. ALSO IN THE
85=COURTROCM MR W LLI AM HOHENGARTEN; AND ATTORNEY KEVIN STACK | S
86=ALSO W TH US TODAY, YOUR HONOR, AND Ms. SHI LPA SATCSKAR FROM
87=JENNER & BLOCK.

88= THE COURT: YOU SURE ALL OF THOSE OTHER PEOPLE I N
89=THE COURTROOM AREN T MEMBERS COF YOUR FI RV?
90= MR DEBRU N. WE HAVE SEVERAL PARALEGALS WHO HAVE

91=BEEN WORKI NG VERY HARD FROM BOTH FI RVM5 AND FROM ALL SI DES, AND
92=VARI QUS OTHER | NDI VI DUALS, THANK YOU.

93= THE COURT: OKAY, MR PETROCELLI.

94= MR PETROCELLI: GOOD MORNI NG YOUR HONOR  DANI EL
95=PETROCELLI FOR BARNES & NOBLE. W TH ME ARE MY COLLEAGUES ALAN
96=RADER, ROBERT WELSH, DAVI D GARCI A.

97= MR GARCIA: GOCOD MORNI NG

98= MR, PETROCELLI: ALSO WTH US FROM MORRI SON &
99=FCERSTER, PENELOPE PREOVCLOCS.

100= MB. PREOVOLCS: GOOD MORNI NG, YOUR HONOR

101= VMR PETROCELLI: AND JUDSON LOBDELL, AND BELI EVE OR

102=CR NOT, THOSE ARE ALL LAWERS FROM OUR FIRM YOUR HONCR, | N THE
103=FI RST ROW

104= THE COURT: | BELIEVE IT.
105= MR PETROCELLI: THANK YQOU.
106= MR STEER GOOD MORNING |'M REG STEER FROM

107=SKJERVEN, MORRI LL, MACPHERSQON, FRANKLIN & FRI EL, ON BEHALF OF
108=THE BORDERS GROUP OF COVPANI ES. WE HAVE A MORE MODEST PRESENCE
109=THAN SOME OF THE OTHER PARTI ES HERE, BUT |'D LI KE TO | NTRODUCE
110=THE PEOPLE WHO ARE HERE W TH ME.

111= YOU VE MET MR PAUL GRI FFI N FROM PI LLSBURY W NTHROP,
112=AND | SHOULD STATE THAT SUSAN WH TECOTTON FROM THE SAME FIRM | S
113=AN ATTORNEY WHO W LL BE HERE FROM TI ME TO TI ME. My COLLEAGUE
114=ANDREW MASTIN IS, OF COURSE, WTH ME, AS IS Rl CHARD NELSON,
115=ANOTHER OF MY COLLEAGUES.

116= THE COURT: MR NELSON

117= MR, STEER:. WE ALSO HAVE A NUMBER OF PARALEGALS
118=PRESENT I N THE COURT, BUT MORE | MPORTANTLY, QOUR CLIENT IS
119=REPRESENTED HERE BY THOVAS CARNEY, THE GENERAL COUNSEL OF
120=BORDERS GROUP.

121= THE COURT: OKAY, THANK YCQU.

122= ALL RIGHT, MR YOUNG

123= OPENI NG STATEMENT BY MR YOUNG

124= MR YOUNG THANK YOU, YOUR HONOR. MAY | T PLEASE

125=THE COURT, AND COUNSEL, | SPEAK FOR ALL OF THE LAWERS HERE
126=WHEN | SAY THAT IT IS A HONCR AND PRI VI LEGE TO APPEAR I N YOUR
127=COURTROOM TO TRY WHAT IS A SI GNI FI CANT CASE; SI GNI FI CANT NOT
128=0ONLY BECAUSE WE DON T ALWAYS TRY ROBI NSON- PATMAN ACT CASES
129=THESE DAYS, BUT SI GNI FI CANT ALSO BECAUSE THI S PARTI CULAR

130=1 NDUSTRY, THE BOOKSELLI NG | NDUSTRY, IS ONE IN WHI CH THE
131=ROBI NSON- PATVMAN ACT MAY BE OF PARTI CULAR USE, AN | NDUSTRY I N
132=WHI CH THE EVI DENCE W LL SHOW THAT IT IS | MPORTANT THAT THE
133=PURPCSES OF THE ACT, THAT IS, TO PROTECT SMALLER PLAYERS I N THE
134=I NDUSTRY, WHO DO NOT HAVE THE PONER THAT THE LARCER PLAYERS
135=HAVE, TO PROTECT THE SMALLER PLAYERS AND TO HAVE THEM HAVE THE
136=SAME ACCESS TO THE SAME TERM5 AND THE SAME CONDI TI ONS THAT ALL
137=PLAYERS | N THE | NDUSTRY HAVE.

138= THE EVI DENCE W LL SHOW THAT THI S IS A COVPETI TI VE
139=I NDUSTRY, THAT DI VERSI TY | S | MPORTANT, DI VERSITY IN THE



140=BOOKSELLI NG QUTLETS, AND ULTI MATELY, YOUR HONCR, THROUGH THESE
141=DI FFERS BOOKSELLI NG QUTLETS, THE KI NDS OF | NTELLECTUAL PROPERTY
142=THAT | S MADE AVAI LABLE TO THE PECPLE OF THE UNI TED STATES AND
143=THROUGHOUT THE WORLD, AND I T'S TO THAT END THAT WE ARE PLEASED
144=TO PRESENT OUR CASE TO THI' S COURT IN AN EFFORT TO OBTAI N THE
145=I NJUNCTI VE RELI EF THAT | S POTENTI ALLY AVAI LABLE TO US.

146= YOUR HONOR ASKED AT OUR LAST PRETRI AL CONFERENCE
147=THAT AT THE BEG NNI NG OF THE CASE WE HAND UP A PROPCSED FORM CF
148=1 NJUNCTI ON.

149= THE COURT: YES.

150= MR YOUNG AND |I'M PLEASED AT THI'S PO NT TO HAND UP
151=TWD COPI ES OF THE PROPOSED FORM OF | NJUNCTI ON FOR THE COURT' S
152=CONSI DERATI ON.

153= THE COURT: THANK YOU. NO DOUBT COUNSEL HAS SEEN
154=IT.
155= MR YOUNG  YES, COUNSEL HAS SEEN THESE ALREADY,

156=YOUR HONCR, AND OF COURSE, WE AGREED THAT THI S WOULD BE COF
157=PCSSI BLE USE TO THE COURT AS VW VENT THROUGH THE REMAI NDER OF
158=THE TRI AL.

159= THERE IS A FORM OF ORDER AS TO DEFENDANT BARNES &
160=NOBLE, AND THERE'S A FORM OF ORDER AS TO THE DEFENDANT BORDERS
161=GROUP.

162= I'N THI NKI NG ABOUT HOW AN OPENI NG STATEMENT I N THI S

163=CASE COULD BE OF ASSI STANCE TO THE COURT, AND RECOGN ZI NG THAT
164=TH S I S A COURT TRI AL, | WVENT BACK AND REVI EWVED THE TRI AL
165=BRI EFS AND YOUR HONOR S SCHOLARLY AND COVPLETE OPI NI ON ON THE
166=MOTI ON FOR SUMVARY JUDGVENT, AND I T WAS THE EVI DENT TO ME, AS
167=I"'M SURE I T HAS BEEN EVI DENT TO ALL OF THE LAWERS I N THE
168=COURTROOM THAT A DI SCUSSI ON OF THE LAW AND A DI SCUSSI ON OF ALL
169=THE VARI QUS PARTI ES HERE | S PROBABLY NOT GO NG TO BE OF MJCH
170=ASSI STANCE TO TH S COURT.

171= MY EFFORT TH'S MORNI NG THEREFORE, | S TO BE BRI EF,
172=AND TO G VE YOQU A SHORT, AND | NCOVPLETE, TO BE TRUE, BUT
173=PERHAPS USEFUL OVERVI EW OF WHAT WE EXPECT YOU WLL HEAR IN THE
174=DAYS TO COME.

175= YOUR HONOR HAS SPCKEN OF THI'S CASE AS A BATTLE COF
176=THE EXPERTS, ON MORE THAN ONE OCCASION. | N THE RULI NG ON THE
177=MOTI ON FOR SUMVARY JUDGVENT AND IN THE RULI NG ON THE MOTI ONS I N
178=LI M NE, YOUR HONOR | DENTI FI ED TH S AS A BATTLE OF THE EXPERTS
179=CASE.

180= AND THE PLAI NTI FFS SEE I T I N THAT WAY, AS WELL, AND
181=THAT I S WHY VERY EARLY IN THI S CASE YOU W LL SEE AN OVERVI EW
182=I NDUSTRY EXPERT. SHE WLL BE THE THI RD W TNESS THAT THE
183=PLAI NTI FFS PRESENT, AND SHE W LL DI SCUSS FOR THE COURT SOVE COF
184=THE TERM5S AND CONDI TI ONS THAT ARE AT I SSUE IN TH S CASE.

185= IF 1 MAY HAND UP TO THE COURT WHAT HAS BEEN MARKED
186=AND WHI CH COUNSEL HAVE ALREADY SEEN, AS WELL, A DEMONSTRATI VE
187=EXH BI T THAT QUTLI NES SOVE OF THE EXAMPLES OF DI SCRI M NATI ON
188=THAT THE PLAI NTI FFS CLAIM W LL BE AT I SSUE IN TH S CASE.

189= I DON' T NEED TO BELABOR THESE THI NGS THAT ARE ON
190=THI S LI ST, YOUR HONOR, BECAUSE THEY ARE CUTLI NED IN THE FI RST
191=THREE PAGES OF OUR TRI AL BRI EF, AND YOU HAVE ALREADY ADDRESSED
192=THEM TO SOME EXTENT I N MOTI ONS THAT YOU HAVE HEARD, BUT YQOU
193=WLL SEE THAT THE KINDS COF DI SCRI M NATI ON THAT WE ARE ALLEG NG
194=ARE AT | SSUE HERE FALL | NTO VARI QUS CATEGCRI ES.

195= THEY | NCLUDE SECRET DEALS W TH A WHOLESALER CALLED
196=I NGRAM VWHI CH, AS YOUR HONOR NOW KNOWS, |S THE LARGEST BOOK
197=WHOLESALER | N THE COVPANY; VARI OUS KI NDS OF DI SCOUNTS, MAXI MUM
198=DI SCOUNTS, DI SCOUNTS FROM RETAI L DI STRI BUTI ON CENTERS,

199=DI SCOUNTS BASED UPON CARTON QUANTI TY, AND OTHER KI NDS OF

200=DI SCOUNTS THAT WE CONTEND THE DEFENDANTS OBTAI N AND WE DO NOT,
201=AND OTHER KI NDS OF SPECI AL DEALS THAT THE DEFENDANTS GET,
202=SPECI AL RETURNS, SHORTAGES ALLOMNCES THAT THE PLAI NTI FFS ARE
203=NOT ABLE TO OBTAI N, AND COOPERATI VE ADVERTI SI NG ALLOMNCES THAT
204=EXCEED COST | NCURRED, AND OTHER THI NGS.

205= THESE ARE THE CATEGORI ES OF DI SCRI M NATI ON THAT YQU
206=W LL HEAR ABOUT FROM THE EXPERTS THAT WE W LL PRESENT IN THE
207=DAYS TO COME.

208= NOW PRECEDI NG OUR THI RD W TNESS WLL BE TWO
209=PLAI NTI FF BOOKSELLERS THEMSELVES. THE FI RST WLL BE A



210=GENTLEMAN NAMED RHETT JACKSON. MR JACKSON IS THE OANER OF A
211=CLASSI C, SI NGLE-LOCATI ON SVALL BOOKSTORE I N SOUTH CAROLI NA.
212=THE SECOND | S A GENTLEVMAN NAMED ANDREW RCSS. MR ROSS |S THE
213=0OMNER OF CODY' S BOOKS, WHI CH IS A LARGER | NDEPENDENT BOOKSTORE
214=W TH TWO LOCATI ONS | N BERKELEY, CALI FORNI A.

215= OUR REASONS FOR PRESENTI NG THESE TWO GENTLEMEN TO
216=YOQU BEFORE YOU HEAR AN EXPERT W TNESS, YOUR HONOR, |S TWOFOLD:
217=0ONE, TO PUT A FACE ON SOVE CF THESE PLAI NTI FFS, AND TO G VE THE
218=COURT A SENSE OF WHO THEY ARE, AND WHAT THEY' RE MADE COF; AND
219=SECONDLY, BECAUSE EACH OF THESE GENTLEMEN WLL, IN SOVE FORM OR
220=ANOTHER, SUMMVARI ZE THE OTHER TESTI MONY THAT YOU W LL HEAR
221=SANDW CHED | N BETWEEN THE EXPERT TESTI MONY THAT WLL, IN
222=ESSENCE, BEG N AND END OUR CASE.

223= MR JACKSON AND MR, RCSS, WHO W LL REPRESENT SOVE OF
224=THE DI VERSI TY AMONG THE | NDEPENDENT BOOKSELLERS THAT WE

225=REPRESENT, W LL ESTABLI SH THROUGH THEI R TESTI MONY THE FCLLOW NG
226=PRI MARY THI NGS:

227= FI RST, THAT EACH OF THE PLAI NTI FFS COWPETES W TH THE
228=DEFENDANTS. THEY WLL DO TH S I N PART BY TALKI NG ABOUT THE
229=CEOGRAPHI C PROXIM TY OF THEI R STORES TO THE DEFENDANTS' STORES.
230=THEY WLL TALK ABQUT THE EFFECT ON THEI R SALES WHEN THE
231=DEFENDANT STORES COPENED UP NEARBY TO THEM AND THEY WLL TALK
232=ABQUT THE EFFECT ON THEI R SALES AS THEY OBSERVE | T, AS THEY
233=EXPERI ENCE | T, BASED UPON THEI R YEARS OF EXPERI ENCE I N THE
234=BOOKSELLI NG | NDUSTRY.

235= THESE PLAI NTI FFS W LL ALSO ESTABLI SH THAT THEY BUY
236=THE SAME BOOKS AS THE DEFENDANTS BUY, THAT THEY BUY THEM AT THE
237=SAME TI ME AS THE DEFENDANTS BUY THEM ON AN ONGO NG BASI S
238=THROUGHOUT THE YEAR, AS NEW Tl TLES ARE | SSUED AND OLD STOCK I S
239=REPLACED; AND THEY W LL ESTABLI SH THAT THEY PURCHASE THEI R
240=BOOKS ACCORDI NG TO ESTABLI SHED | NDUSTRY TERMS I N A BOCK
241=COMWONLY CALLED, AS YOUR HONOR KNOWS5, "THE RED BOCK, " AND YQU
242=W LL HEAR MJUCH ABOUT THE RED BOCK I N TH S CASE.

243= NOW THI S IS NOT TO STATE THAT EVERY PLAI NTI FF
244=RECEI VES ONLY RED BOCK TERMS AND I T'S NOT TO SAY THAT EVERY
245=| N\VO CE WLL BE THE SAME AS EVERY PUBLI SHED PRICE. YOU WLL
246=SEE EVI DENCE THAT THERE ARE SUCH THI NGS AS SPECI AL SALES OR
247=STOCK OFFERS THAT ARE OFFERED TO THE PLAI NTI FFS, BUT YOU WLL
248=HEAR THAT THESE SPECI AL DEALS AND STOCK OFFERS THAT ARE OUTSI DE
249=0CF THE RED BOOK THAT THE PLAI NTI FFS RECEI VE ARE DEALS THAT ARE

250=ALSO COFFERED TO OTHER PECPLE.

251= WHAT YOU W LL ALSO HEAR FROM THESE PEOCPLE, HOWEVER,
252=1'S THAT THE PLAI NTI FFS, EXCEPT I N VERY RARE | NSTANCES SUCH AS
253=THE UNI VERSALLY OFFERED STOCK CFFERS AND SPECI AL DEALS, ONLY
254=RECEI VE PURCHASES THROUGH WHAT | S AVAI LABLE I N THE RED BOOK AND
255=NOT I N ANY OTHER WAY.

256= NOW THI' S TESTI MONY W LL BE CORROBCRATED I N AT LEAST
257=FOUR OTHERS WAYS, YOUR HONOR. AT SOME PO NT IN THI S CASE WE
258=EXPECT TO OFFER APPROXI MATELY FOUR OTHER PLAI NTI FF W TNESSES
259=LIVE. THEY WLL TESTIFY AS MR JACKSON AND MR. ROSS W LL
260=TESTI FY. WE WLL ALSO PROFFER THE WRI TTEN TESTI MONY OF OTHER
261=PLAI NTI FFS AND W LL MAKE THEM AVAI LABLE HERE I N COURT AT THE
262=DEFENDANTS REQUEST FOR CROSS- EXAM NATI ON AND REDI RECT
263=EXAM NATI ON, | F APPROPRI ATE.

264= YOU WLL ALSO HEAR FROM A W TNESS NAMED LI NDA

265=M LLER. LI NDA MLLER IS A FORVER EMPLOYEE OF THE AMERI CAN
266=BOOKSELLERS ASSOCI ATION. SHE IS FAM LI AR WTH THE MANNER | N
267=WH CH PUBLI SHERS PROVI DE | NFORVATI ON REGARDI NG TERMS FOR
268=PUBLI CATI ON I N THE ABA BUYERS HANDBOCOK, AND SHE WLL BE THE ONE
269=WHO W LL EXPLAI N THAT PROCESS TO YOUR HONOR | N SOVE DETAI L.
270= AND FI NALLY, AND PERHAPS MOST | MPORTANTLY, DURI NG
271=THE CASE | S THAT YOU W LL HEAR FROM THE DEFENDANTS THEMSELVES,
272=AND THE PLAI NTI FFS W LL EMPLOY THE TESTI MONY OF THE DEFENDANTS
273=THEMSELVES TO ESTABLI SH OQUR CASE.

274= NOW I N OQUR CASE IN CHI EF, MJCH OF THI S TESTI MONY

275=WLL COME I N BY WAY OF DEPCSI TI ON, BECAUSE, AS YOUR HONCR HAS
276=RECALLED, COUNSEL FOR THE DEFENDANTS HAS REPRESENTED THAT THEY
277=WLL BE BRI NG NG EACH OF THEI R REPRESENTATI VES THAT WE HAVE
278=DEPCSED TO THE COURT IN THEI R CASE, AND VE W LL HAVE AN
279=0PPORTUNI TY TO EXAM NE THEM LI VE THEN. BUT IN OUR CASE IN



280=CH EF, WE WLL PRESENT DEPCSI TI ON TESTI MONY THAT W LL HELP TO
281=ESTABLI SH THE FOLLOW NG THI NGS, AND WH CH W LL CORROBORATE BY
282=WHAT THE PLAI NTI FFS W TNESSES W LL ALREADY HAVE SAl D

283= FI RST, THAT BOOKS ARE SOLD BY PUBLI SHERS AND
284=WHOLESALERS ACCORDI NG TO ESTABLI SHED SCHEDULES, AGAI N, THROUGH
285=THE RED BOOK, AND AS AN EXAMPLE, YOU WLL HEAR FROM MR LEONARD
286=RIGE O, WHO I S ONE OF THE PRI NCI PALS AT BARNES & NOBLE, AND HE
287=W LL TESTIFY, AS HE TESTIFIED IN H S DEPCSI TI ON, THAT, QUOTE,

288= "SUBSTANTI ALLY ALL OF THE BUYING TO My

289= KNOALEDGE, |'S DONE ACCORDI NG TO SCHEDULES THAT ARE
290= W DELY PUBLI ClI ZED. "

291=AND FURTHER QUOTI NG, HE W LL SAY THAT,

292= "OVER THE LIFETIME IN WHICH |' VE BEEN IN THE
293= BUSI NESS, THERE | S ALMOST NO DI SCUSSI ON W TH

294= PUBLI SHERS ABQUT ANYTHI NG, BECAUSE THE PUBLI SHERS
295= BASI CALLY SAY, THERE' S NOTHI NG TO DI SCUSS, IT'S IN
296= THE BOOK. "

297= THE DEFENDANTS W LL ALSO ESTABLI SH, THROUGH THEI R

298=0WN WORDS, THAT THEY OBTAI NED CERTAI N TERM5S THAT ARE DI FFERENT
299=FROM AND BETTER THAN THOSE THAT ARE OFFERED TO THE PLAI NTI FFS,

300=AND PERHAPS MOST SI GNI FI CANT OF ALL, THE DEFENDANTS W LL
301=ESTABLI SH THAT THEY ARE AWARE OF THE DI FFERENCES, AND THEY ARE
302=AWARE OF THEM SUCH THAT I N SOVE | NSTANCES THEY HAVE ACTUALLY
303=TAKEN PRECAUTI ONS TO ENSURE THAT THE WORLD AT LARCE, AND
304=PARTI CULARLY THESE PLAI NTI FFS THAT WE REPRESENT, ARE NOT AWARE
305=CF THEM

306= VE NOTED SOVE OF THESE AT PACES 2 AND 3 OF OUR TRI AL
307=BRI EF, BUT BY WAY OF EXAMPLE, I N THE CASE OF BARNES & NOBLE,
308=YOUR HONOR W LL SEE | NTERNAL E-MAI LS THAT DI SCUSS NON PUBLI C
309=I NCENTI VE PAYMENTS, SPECI AL ADD- ONS, AND OTHER NON- PUBLI C TERMS
310=THAT BARNES & NOBLE EXECUTI VES RECOGNI ZE COULD NOT AND SHOULD
311=NOT BE DOCUMENTED. YOU W LL SEE THAT THEY WENT SO FAR AS TO
312=I NSTRUCT THAT THE TERMS NOT BE PUT IN VWRI TING AND THAT I N AT
313=LEAST ONE | NSTANCE, | T WAS NOTED THAT THE TERMS, QUOTE, " CANNOT
314=BE PUT IN VWRI TI NG FOR LEGAL REASCNS. "

315= IN THE CASE OF BORDERS, YOUR HONOR W LL SEE AN

316=I NTERNAL E- MAI L NOTI NG THAT A DEAL OFFERED BY | NGRAM WAS BETTER
317=AS | T WAS OFFERED TO BORDERS THAN WHAT WAS COFFERED TO EVERYONE
318=ELSE, AND YOU WLL SEE AN E-MAIL I N WH CH A SENI OR BORDERS
319=0FFI G AL WARNED, W TH REFERENCE TO A CHANGE I N PCLI CY BY ONE COF
320=THE BOOK PUBLI SHERS THAT WAS OTHERW SE GO NG TO CHANGE THE
321=PLAYI NG FI ELD AND MAKE | T MORE COWPETI Tl VE, THAT, QUOTE,

322= "WHAT THEY DON' T REALIZE IS THAT IN A COUPLE OF
323= YEARS THERE MAY ONLY BE A COUPLE OF PLAYERS WHO W LL
324= DI CTATE THE GAME ON THEIR TERMS." END OF QUOTE.
325= THI'S EVI DENCE OF AWARENESS, THI' S EVI DENCE OF A

326=PCSSI BI LI TY THAT THI S | NDUSTRY W LL BECOMVE SO CONSOLI DATED I S,
327=WE WLL SUBM T, AT THE END OF THE DAY, A PERFECT EXAVPLE OF VHY
328=THI S CASE IS SO | MPORTANT, AND WHY THE ROBI NSON- PATMAN ACT 1S
329=S0O APPLI CABLE HERE.

330= NOW | SAID A FEW MOMENTS AGO THAT THI S WOULD BE A
331=BATTLE OF THE EXPERTS, AND IT WLL BE. THE TH RD W TNESS YQU
332=WLL SEE IS AN I NDUSTRY EXPERT NAMED GAIL SEE. Ms. SEE HAS
333=0VER 30 YEARS OF EXPERI ENCE AS A BOOKSELLER AND SOME 10 YEARS
334=CF EXPERI ENCE AS A PUBLI SHER. SHE WLL PROVI DE YOUR HONOR W TH
335=AN OVERVI EW OF THE BOCOKSELLI NG | NDUSTRY, HOW I T WORKS, BOTH
336=UNDER THE ORDI NARY RULES THAT ARE | MPOSED UPON THESE PLAI NTI FFS
337=AND UNDER THE VERY DI FFERENT RULES THAT ARE APPLI ED TO THE
338=DEFENDANTS.

339= YOU WLL ALSO HEAR FROM DR. GARY FRAZI ER

340=DR. FRAZI ER, AS YOU KNOW |S A PROFESSCR AT THE UNI VERSITY OF
341=SOUTHERN CALI FORNI A, AND HE WLL BE TENDERED AS AN EXPERT IN
342=RETAI L DI STRI BUTI ON SYSTEM5. DR FRAZIER W LL PROVI DE
343=TESTI MONY ABQUT THE COSTS THAT ARE ASSCCI ATED W TH THE
344=DEFENDANTS' | NTERNAL DI STRI BUTI ON SYSTEMS. WE SOMETI MES REFER
345=TO THEM AND IT'S ON THE EXH BI T THAT | HANDED UP A MOMENT AGO,
346=AS A RETAIL DI STRI BUTI ON CENTER. AND HE WLL TESTI FY ABOUT THE
347=COSTS THAT ARE ASSOCI ATED W TH THAT, AND WLL ALSO OFFER
348=TESTI MONY ABOUT THE DEFENDANTS NEGOTI ATI NG PONER AS COMPARED
349=TO OTHER PLAYERS I N THI S | NDUSTRY.



350= AND YOU LL FI NALLY HEAR, AND OUR FI NAL W TNESS W LL
351=BE, DR FRANKLIN FI SHER, A DI STI NGUI SHED PROFESSCR AND AN
352=ECONOM ST AT M1.T., WHO, AS THE COURT NOTES, HAS PERFORMED AN
353=ANALYSI S OF THE EFFECTI VE PRI CES THAT WERE PAI D BY THE
354=DEFENDANTS. DR. FI SHER HAS ALSO QUANTI FI ED THE DI FFERENCES
355=BETWEEN THE PRI CES THAT THE DEFENDANTS HAVE PAI D AND THE

356=I NDUSTRY STANDARD PUBLI SHED TERM5 THAT ARE | MPOSED UPON THE
357=PLAI NTI FFS, AND HE WLL BE THE SUMVARY W TNESS THAT W LL
358=DESCRI BE, ONCE AND FCR ALL, THE LEVEL OF DI SCRI M NATI ON THAT' S
359=AT I SSUE IN TH S CASE.

360= NOW YOUR HONOR, W TH REFERENCE TO EXHI BI T 2590,
361=VWHICH | S THE GRAPHIC | HANDED UP JUST A MOVENT AGO, WH CH
362=SUVMARI ZES THE EXAMPLES OF DI SCRI M NATI ON CLAI MED, | HANDED
363=THAT UP IN THS FORM BECAUSE | THINK IT IS, IN A COURT TRI AL,
364=EASI ER TO READ | F THE COURT HAS I TS OAWN COPY TO FOLLOW AND I
365=SUWARI ZED A MOVENT AGO THE KI NDS OF DI SCRI M NATI ON THAT WE LL
366=BE LOOKI NG AT, AND | WLL NOT BELABOR THAT ANY MORE, G VEN THAT
367=1T'S ALSO DESCRI BED IN OUR BRI EF, BUT | DO WANT TO FOCUS ON TWO
368=AREAS | N GENERAL.

369= AT THE TOP OF THAT LI ST IS A DESI GNATI ON, " SECRET
370=VCLUME- BASED DEALS WTH I NGRAM " | NGRAM AS YOU KNOW 1S ONE
371=0F THE LARGEST AND MOST | MPORTANT BOOK WHOLESALERS I N THE
372=COUNTRY, AND I T, LIKE THE OTHER VENDORS IN TH S | NDUSTRY, HAS
373=PUBLI SHED STANDARD RED BOOK TERM5. BUT THE EVI DENCE W LL SHOW
374=THAT W TH REGARD TO THE DEFENDANTS, | NGRAM OFFERS SPECI AL

375=CONTRACTS THAT PROVI DE MORE FAVORABLE TERMS | N VARI QUS
376=SPECI FI ED WAYS. LET ME LI ST FOUR CF THEM

377= FI RST, THE EVI DENCE W LL SHOW THAT THE DEFENDANTS
378=CENERALLY RECEI VE OR HAVE RECEI VED 42 COR 43 PERCENT DI SCOUNTS
379=I N Cl RCUMSTANCES I N WH CH THE PLAI NTI FFS HAVE RECElI VED ONLY A
380=40 PERCENT DI SCOUNT.

381= SECOND, |IT WLL BE ESTABLI SHED THAT THE DEFENDANTS
382=RECEI VED | NCENTI VE PAYMENTS WORTH AN ADDI TI ONAL 1 PERCENT ON
383=MOST PURCHASES, AND UP TO AN ADDI TI ONAL 5 PERCENT ON CERTAI N
384=PURCHASES THAT THE PLAI NTI FFS DO NOT RECEI VE.

385= THRD, IT WLL BE SHOAWN THAT THE DEFENDANTS RECEI VE
386=AN ADDI TI ONAL 2 PERCENT CASH DI SCOUNT FOR PAYI NG | NGCRAM 25 DAYS
387=AFTER THE END OF THE MONTH, WHEREAS THE PLAI NTI FFS RECElI VE NO
388=DI SCOUNT FOR PAYMENTS THAT THEY MAKE BETWEEN 11 AND 30 DAYS
389=AFTER THE END OF THE MONTH.

390= AND FOURTH, I T WLL BE SHOAWN THAT THE DEFENDANTS
391=CGENERALLY ARE ABLE TO RETURN THEI R BOOKS TO | NGRAM AT FULL
392=PRI CE, BUT WHEN THE PLAI NTI FFS ATTEMPT TO DO SO, THEY RECEI VE 8
393=TO 10 PERCENT LESS, AND I N MANY | NSTANCES ARE NOT PERM TTED TO
394=RETURN THE BOOKS AT ALL.

395= AND VWE EXPECT THAT THE DEFENDANTS W LL CONTEND THAT
396=THERE ARE SOVE SPECI AL PROGRAMS THAT | NCRAM OFFERS THAT ARE
397=AVAI LABLE ONLY TO THE PLAI NTI FFS, AND THAT | F THE PLAI NTI FFS
398=WOULD TAKE ADVANTACGE OF THESE SPECI AL DEALS, THAT THEY COULD
399=SOVEHOW BRI NG THEMSELVES COWPETI Tl VELY CLOSER TO THE DEFENDANTS

400=I N TERMS OF DEALI NG W TH | NGRAM

401= THE EVI DENCE W LL SHOW THAT' S NOT' QUI TE THE CASE.
402=MR. JAMES CHANDLER, THE PRESI DENT OF | NGRAM WAS DEPCSED LAST
403=VEEEK, AND HE ADM TTED THAT THESE SO CALLED SPECI AL PROGRAMS
404=THAT WE BELI EVE YOU LL HEAR ABOUT ARE ElI THER NOT AVAI LABLE TO
405=MOST OF THE PLAINTIFFS, OR | F THEY ARE AVAI LABLE, THEY' RE
406=AVAI LABLE ONLY ON A LI M TED NUMBER OF BOOK TI TLES AND UNDER
407=SI GNI FI CANT RESTRI CTI ONS THAT ARE NOT APPLI ED TO THE
408=DEFENDANTS.

409= EQUALLY SI GNI FI CANTLY, YOUR HONOR, YOU W LL HEAR,
410=THROUGH THE TESTI MONY OF MR CHANDLER, THAT, FIRST OF ALL,
411=1 NGRAM NEVER PERFORMED A COST JUSTI FI CATI ON STUDY TO DETERM NE
412=THAT THE SPECI AL DI SCOUNTS | T OFFERS THE DEFENDANTS ARE
413=COST- JUSTI FI ED,

414= SECONDLY, THAT | NGRAM DI D NOT PROVI DE THE DEFENDANTS
415=W TH THE SPECI AL DI SCOUNTS | T OFFERS THEM FOR ANY MEETI NG
416=COVPETI TI ON REASON,

417= AND THI RDLY, W TH THE EXCEPTI ON OF SOME VERY LI M TED
418=SPECI AL PROGRAMS, YOU W LL HEAR THAT THE PLAI NTI FFS' STORES
419=PURCHASE FROM | NGRAM JUST AS THEY PURCHASE FROM EVERYONE ELSE,
420=AT RED BOOK PRI CES AND AT RED BOOK TERMS.



421= I'N SHORT, THE EVI DENCE WLL SHON AND WLL SHOWIT
422=THROUGH MR. CHANDLER AND OTHERS, THAT THE DEFENDANTS RECEIl VED
423=FAVORABLE AND DI SCRI M NATCORY TERMS FROM | NGRAM THAT ARE

424=Dl FFERENT THAN THOSE THAT ARE OFFERED TO THE PLAI NTI FFS AND FCOR

425=WH CH THERE | S NO JUSTI FI CATI ON AND NO DEFENSE.

426= THE LAST THI NG I WANT TO REFERENCE ON EXHI BI T 2590,
427=THE EXAMPLES OF DI SCRI M NATI ON, THAT YOU HAVE I N FRONT OF YQU,
428=1 S THE RDC DI SCOUNTS, THE FOURTH BULLET PO NT DOWN ON THAT
429=EXH BI T, YOUR HONCR. YOU W LL HEAR THAT EACH OF THE DEFENDANTS
430=HAS MADE A SECRET ARRANGEMENT W TH THE PUBLI SHERS, OR SOVE OF
431=THEM AT LEAST, TO OBTAI N EXCESSI VE AND UNJUSTI FI ED DI SCOUNTS
432=ASSCCI ATED W TH PURCHASES MADE THROUGH THESE RDC CENTERS.

433= FI RST, YOU WLL HEAR THAT THE DEFENDANTS HAVE
434=0BTAl NED PREFERENTI AL DI SCOUNTS OF 2 PERCENT ON TRADE BOOKS AND
435=4 PERCENT ON WHAT ARE CALLED MASS MARKET BOCKS; AND WE WLL
436=CONTEND, AND THE EVI DENCE W LL SHOW THAT THESE I NI TI AL

437=Dl SCOUNTS, 2 PERCENT AND 4 PERCENT, ARE NOT COST- JUSTI FI ED.
438= BUT I N ADDI TI ON TO THAT, THE EVI DENCE W LL SHOW THAT
439=THE COST SAVI NGS AND DI SCOUNTS THAT ARE MADE AVAI LABLE TO THE
440=DEFENDANTS ARE MAGNI FI ED BY ADDI TI ONAL SECRET DI SCOUNTS THAT
441=ARE ACTUALLY I N EXCESS OF THE PREFERENTI AL 2 PERCENT AND

442=4 PERCENT, AND YOU WLL FIND DI FFERENT EVI DENCE AS TO EACH OF
443=THE DEFENDANTS ON THI S | SSUE, BUT THESE ADDI TI ONAL DI SCOUNTS
444=W LL BE SHOMN TO MAGNI FY AND EXACERBATE THE PREFERENTI AL
445=TREATMENT THAT | S NOT OFFERED TO THE PLAI NTI FFS.

446= SO THAT AT THE END OF THE DAY, THE EVI DENCE WLL
447=SHOW THAT WHAT | S REALLY UNDI SPUTED DI FFERENTI AL AT THE RETAI L
448=CENTER LEVEL IS AVAI LABLE TO THE DEFENDANTS AS OPPOSED TO THE
449=PLAI NTI FFS, AND THAT THESE DI SCOUNTS DO NOT AND CANNOT FALL

450=W THI N THE RI GOROUS COST JUSTI FI CATI ON OR FUNCTI ONALI TY
451=DEFENSES THAT SOVETI MES ARE AVAI LABLE UNDER THE ROBI NSON- PATVAN
452=ACT.

453= AT THE END, YOUR HONOR, THE PLAI NTI FFS W LL HAVE
454=ESTABLI SHED ALL OF THE ELEMENTS FOR THEI R CLAI MS UNDER THE
455=R0OBI NSON- PATMAN ACT AND ALSO UNDER THE CALI FORNI A UNFAI R
456=PRACTI CES ACT, AND THEY W LL HAVE SHOWN THAT THERE | S AT LEAST
457=A REASONABLE PGCSSI BI LI TY THAT THE PRI CE DI SCRI M NATI ON AT | SSUE
458=NAY HARM COVPETI TI ON. THAT IS THE STANDARD AGAI NST WHI CH WE
459=ARE WORKI NG I N THI S COURTROOM AT THI S TI ME.

460= THE EVI DENCE W LL SHOW THAT THI S SHOULD NOT BE AN
461=1 NDUSTRY WHERE ONLY A COUPLE COF PLAYERS ULTI MATELY ARE ALLOWED
462=TO DI CTATE THE GAME ON THEIR TERM5. | T SHOULD NOT BE AN

463=] NDUSTRY WHERE SECRET DEALS HAVE BECOME THE LAW OF COMMERCE,
464=AND I T'S FOR THAT REASON THAT WE W LL ASK, AT THE END OF THE
465=DAY, THAT YOUR HONOR ENTER A FORM OF | NJUNCTI VE RELI EF SUCH AS
466=VWHAT WE' VE HANDED UP THI S MORNI NG, AND THAT THAT | NJUNCTI VE
467=RELI EF COVE | NTO PLAY ALONG W TH ANY OTHER APPROPRI ATE RELI EF
468=THAT YOU MAY CHOOSE TO OFFER, I N CRDER TO ENSURE THAT THIS I S
469=AND REMAI NS A LEVEL, COWPETI TI VE PLAYI NG FIELD I N TH S MOST
470=VI TAL AMERI CAN | NDUSTRY.

471= THANK YQU.

472= THE COURT: HOW LONG DO YQU ESTI MATE I T WLL TAKE
473=YQU TO PUT I N YOUR CASE?

474= MR YOUNG | BELI EVE WE ESTI MATED EARLI ER THREE
475=VEEKS, YOUR HONOCR. WE HOPE TO DO I T I N LESS THAN THAT.

476= THE COURT: ALL RIGHT, THANK YQU.

477= MR PETROCELLI ?

478= OPENI NG STATEMENT BY MR PETROCELLI :

479= MR PETROCELLI: YOUR HONOR, THE BOOK BUSI NESS HAS

480=UNDERGONE A REVCOLUTI ON I N THE PAST DECADE AND IT'S STILL GO NG
481=0ON. COVPANI ES LI KE BARNES & NOBLE AND BORDERS HAVE RCLLED OQUT
482=THEI R SUPERSTORES ACROSS THE COUNTRY. | DON T WANT TO PRESUVE
483=0ONE WAY OR THE OTHER WHETHER YOUR HONOR HAS BEEN I N ANY CF THEM
484=0R WHOSE YQU VE BEEN INTO, BUT AS YQU LL HEAR, THEY HOUSE
485=HUNDREDS OF THOUSANDS OF BOCKS. THEY WERE DES|I GNED TO RESEMBLE
486=0LD WORLD LI BRARI ES. THEY HAVE CAFES, LARGE CH LDREN S
487=SECTI ONS. THEY' RE OPEN LONG HOURS. PEOCPLE CAN COME IN, SIT
488=AND BROWSE, READ ALL DAY W THOUT EVEN BUYI NG A BOCK.

489= THE SHORT OF I T 1S, YOUR HONOR, PEOPLE ARE FLOCKI NG
490=TO THESE STORES. NATURALLY, THE PLAI NTI FFS ARE NOT HAPPY ABQOUT



491=TH' S. ALTHOUGH SURPRI SI NGLY, YOUR HONOR, SOVE WHO HAVE
492=EMJULATED THE SUPERSTORE CONCEPT ARE ACTUALLY DO NG WELL.
493=RATHER THAN ADAPT TO CHANGE, THE PLAI NTI FFS HAVE ELECTED TO
494=FI LE THI S LAWSUI T.

495= NOW I N ITS I NI TI AL | NCARNATI ON, THE PLAI NTI FFS'
496=THECRY WAS THAT THE SUPERSTORE PHENOVENON WAS FUELED BY | LLEGAL
497=DEALS W TH THE PUBLI SHERS, CLAI M NG THAT THE PUBLI SHERS GAVE
498=AVAY THE BOOKS TO BARNES & NOBLE AND BORDERS AT LOW

499=Dl SCRI M NATCRY PRI CES, SO THAT THE DEFENDANTS COULD BUI LD THEI R

500=SUPERSTORES. BUT THE FACTS DI D NOT FIT THAT THEORY, AND
501=CERTAI NLY THE NUMBERS DI D NOT WORK.

502= EVEN USI NG UNSUPPORTABLE ASSUMPTI ONS THAT YI ELDED
503=I NFLATED BEST CASE FI GURES, PLAI NTI FFS CAME UP W TH

504=1 NCONSEQUENTI AL PRI CE DI FFERENCES THAT COULD NOT CONCEl VABLY
505=ACCOUNT FOR THE VAST SUM5 OF MONEY THAT BARNES & NOBLE AND
506=BORDERS SPENT TO DEVELOP, FI NANCE, BUI LD OUT, AND OPERATE THESE
507=SUPERSTORES, | NCLUDI NG NATI ONAL RETAI L DI STRI BUTI ON CENTERS AND
508=A SUPPCRTI NG | NFRASTRUCTURE. = AND SO THE SUPERSTORE THECRY WAS
509=ABANDONED, AND FOR GOOD REASON.

510= THEN THE PLAI NTI FFS PRESSED AHEAD W TH THEI R DAMAGE
511=CLAIM BUT AS YOUR HONOR HAS SEEN, AND HAS EXPLAI NED, THEY
512=COULD NOT MAKE THAT STICK, EI THER  AND SO NOW THE PLAI NTI FFS
513=ARE DOVN TO THEI R LAST STAND. THEY NOW WANT | NJUNCTI ONS, 22 OF
514=THEM BY MY COUNT, | NJUNCTI ONS THAT ARE NOT ONLY COWVPLETELY
515=UNJUSTI FI ED BASED ON THE FACTS AND LAW BUT THAT WOULD HAVE
516=ENTI RELY ANTI - COVPETI Tl VE EFFECTS.

517= IF 1 COULD BRI EFLY QUOTE FROM FREDERI CK ROVE' S
518=TREATI SE, YOUR HONCR,

519= "ALTHOUGH | NJUNCTI VE RELI EF FOR ROBI NSON- PATIVAN
520= VI OLATIONS IS ALSO AUTHORI ZED BY THE CLAYTON ACT,
521= COURTS ARE LOATH TO CONSTRAI N A DEFENDANT' S PRI CI NG
522= FREEDOM FOR THE FUTURE AS AN OUTGROWH OF A PRI VATE
523= ANTI TRUST CONTROVERSY. "

524= NOW I N TRYI NG TO CRAFT A BASI S FOR THEIR

525=I NJUNCTI ONS, PLAI NTI FFS HAVE ASSEMBLED A LAUNDRY LI ST OF
526=ALLEGED DI SCOUNTS. MR YOUNG HANDED YOU UP A SUMVARY OF THAT.
527=THAT LI ST, YOUR HONOR, IS INFLATED, I T S I NACCURATE, AND IT'S
528=CUTMODED. | T ATTEMPTS TO DI STORT WHAT | S REALLY AT | SSUE I N
529=THI S CASE.

530= AS YOU WLL SEE, THE PLAI NTI FFS' CASE BO LS DOVW,
531=AND ULTI MATELY HI NGES ON TWO | SSUES: THE DEFENDANTS RETAI L
532=DI STRI BUTI ON CENTERS AND THE RELATI ONSHI PS W TH THE | NGRAM BOOK
533=COVPANY. AND AS YOU WLL SEE, THE PLAI NTI FFS CANNOT PGSSI BLY
534=PREVAI L ON El THER | SSUE.

535= THE RDC, YOUR HONOR, AND | NGRAM GO HAND- I N- HAND
536=W TH THE CREATI ON AND OPERATI ON OF A NATI ONAL VERTI CALLY
537=1 NTEGRATED SUPERSTORE BOOKSELLI NG BUSI NESS. THEY ARE PART OF
538=THE PROCESS THAT HAS BROUGHT TO THE BOCK BUSI NESS THE SAME
539=ECONOM ES, EFFI Cl ENCI ES AND SUCCESSES THAT WE HAVE SEEN I N
540=NUMERQUS OTHER RETAI L BUSI NESSES | N THE PAST DECADE, COSTCO,
541=PETCO, HOVE DEPOT, PRICE CLUB, CIRCU T CITY, AND SO ON.

542= LET ME BRI EFLY QUTLI NE WHY THE PLAI NTI FFS CANNOT
543=PCSSI BLY MEET THEI R BURDEN OF PROOF I N THI S CASE, WHI CH, AS
544=YOUR HONOR KNOW5, I N A 2(F) CASE, |S A HEAVY ONE.

545= THE CORE OF A ROBI NSON- PATMAN ACTION IS THE

546=Dl FFERENCE | N THE PRI CE ACTUALLY PAI D FOR GOCDS BY TWD
547=COVPETI NG BUYERS. THE PRI CE DI FFERENCE MJUST BE | DENTI FI ABLE
548=AND QUANTI FI ABLE. THI S IS REQUI RED FOR A NUMBER OF REASONS.
549=W THOUT THE PLAI NTI FFS, YOUR HONCR, HAVI NG | DENTI FI ED AND

550=QUANTI FI ED A DI FFERENTI AL, THE COURT CANNOT APPLY THE
551=SUBSTANTI AL PRI CE DI FFERENCE TEST UNDERLYI NG THE MORTON SALT
552=PRESUMPTI ON. W THOUT A DI FFERENTI AL, THE COURT CANNOT MEASURE
553=WHETHER THE DI FFERENTI AL REFLECTS A LEG TI MATE FUNCTI ONAL
554=DI SCOUNT. THE COURT CANNOT DETERM NE WVHETHER I T | S

555=COST- JUSTI FI ED. THE COURT CANNOT KNOWWHETHER I T IS OF SUCH A
556=NMVAGNI TUDE TO DEMONSTRATE THAT A DEFENDANT KNEW OR MUST HAVE
557=KNOMN THAT THE DI SCOUNTS | T WAS RECEI VI NG WVERE UNLAWFUL.

558= THAT' S WHY THE CASE LAW MAKES CLEAR THAT, AND I F |
559=MAY QUOTE FROM A CENTRAL DI STRI CT CASE, YOUR HONCR,

560= "SECTI ON 2(A) CAN BE TESTED ONLY AGAI NST SPECI FI C



561= SALES, AND NOT' A SHOW NG OF A GENERAL PRI ClI NG
562= SYSTEM "

563= NOW PLAI NTI FFS KNOW TH' S FULL VELL. THE CITE TO
564=THAT, YOUR HONOR, WAS RUTLEDGE V. ELECTRI C HCSE.
565= PLAI NTI FFS KNOW THI S PROPCSI TI ON, YOUR HONOR.  IN

566=THEI R TRI AL BRI EF, WHEN TALKI NG ABOUT OUR AFFI RVATI VE DEFENSE
567=CF COST JUSTI FI CATI ON, HERE IS WHAT THEY SAI D, AT PAGE 17:
568="COSTS MJST BE JUSTI FI ED BASED ON ACTUAL TRANSACTI ONS, " AND
569=THEY EMPHASI ZED THE WORD "ACTUAL." BUT NOW | N SEEKI NG TO PUT
570=ON THEI R CASE, AS YQU HEARD, THE PLAI NTI FFS W LL COWLETELY
571=DEPART FROM THI' S STANDARD. THEY WANT TO TRY A TERMS CASE, NOT
572=A TRANSACTI ONAL CASE.

573= THEY WANT TO TAKE SOME OF OUR TERMS PROFI LES AND
574=COMPARE THEM TO THEI R RED BOOK. BUT YQU CAN T MAKE QUT A

575=VI OLATI ON OF THE ROBI NSON- PATMAN ACT, | SUBM T, BY COVPARI NG
576=TWD PI ECES OF PAPER. THE LAW REQUI RES ACTUAL TRANSACTI ONS, NOT
577=PROPCSED TERM5. OTHERW SE YOU RE G VI NG AN ADVI SORY OPI NI ON.
578= LOOKI NG AT TERMS PROFI LES OR THEI R RED BOOK, YOUR
579=HONOR, TELLS YOQU NOTHI NG AS YQU WLL SEE, NONE OF THESE
580=DOCUMENTS | S AN ACCURATE OR COWPLETE STATEMENT OF THE ACTUAL
581=TERM5 UNDER WH CH THE PLAI NTI FFS AND DEFENDANTS BUY THEI R
582=BOOKS. ON THE FACE OF THESE DOCUMENTS THERE ARE SO MANY
583=VARI ABLES THAT THERE | S NO MEANI NGFUL WAY TO COMPARE THE TERMS
584=W THOUT KNOW NG THE ACTUAL TRANSACTI ONS, I N ORDER TO SHOW THE
585=RESULTI NG PRI CE DI FFERENCE.

586= FOR EXAMPLE, WHEN WE SEE THE RED BOOK SHORTLY,
587=YQU LL SEE, FOR INGRAM THEY OFFER A 40 PERCENT DI SCOUNT ON
588=CRDERS UP TO FOUR COPI ES OF A SINGLE TI TLE, 41 PERCENT UP TO
589=10, AND 42 ON ORDERS BEYOND. THEY OFFER AN ADDI TI ONAL

590=2 PERCENT FOR TI MELY PAYMENT, THEY PROVI DE FREE FRElI GHT FOR
591=LARGE CRDERS, AND SO ON.

592= SO EVEN | F YOU LOOK AT THESE BARE TERMS, HOW DO YQU
593=CALCULATE A PRI CE DI FFERENCE FROM THI S? LOOKI NG AT THE BARE
594=TERM5 DCES NOT TELL YOU WHAT WAS PURCHASED, | T DOES NOT TELL
595=YQOU HOW MJCH WAS PURCHASED, | T DCES NOT TELL YQU THE DI SCOUNT
596=APPL|I ED TO THE PURCHASE, AND | NDEED, | T DOES NOT TELL YOQU I F
597=THERE EVEN WAS A PURCHASE. W THOUT EVI DENCE OF WHAT THE
598=PLAI NTI FFS ACTUALLY PURCHASED AND WHAT DEFENDANTS ACTUALLY
599=PURCHASED, YOU CANNOT TELL THAT THERE WAS AN ACTUAL PRI CE

600=DI FFERENCE, AND EVEN | F YOU COULD, YOQU COULD NOT TELL WHAT THAT
601=PRI CE DI FFERENCE ACTUALLY WAS.

602= THAT' S WHY THE LAW REQUI RES PLAI NTI FFS TO, QUOTE,
603="PRESENT EVI DENCE OF THE AMOUNT AND PERCENTAGE OF THE

604=DI SCRI M NATI ON, " END OF QUOTE, AND THAT'S THE RI CHARD SHORT O L
605=V. TEXACO CASE.

606= THE COURT: NOW MR PETROCELLI, THE ARGUMENT COVES
607=AT THE END OF THE CASE.

608= MR, PETROCELLI: FAI R ENOUGH.

609= THE COURT: AND THE OPENI NG STATEMENT IS TO @ VE THE

610=COURT SOVE | DEA OF WHAT YOUR CASE | S GO NG TO CONSI ST OF, HOW
611=MANY W TNESSES YOU RE GO NG TO HAVE, WHAT THEY' RE GO NG TO
612=TESTI FY TO, THAT KIND OF THING  ARGUMENT WE HAVE HAD AMPLY AT
613=THE SUMVARY JUDGVENT HEARI NG AND YOUR BRI EFS, AND NOW WE HAVE
614=AN OPENI NG STATEMENT AT A TRIAL.

615= MR PETROCELLI: WHAT WE | NTEND TO SHOW YOUR HONOR,
616=THROUGH CROSS- EXAM NI NG THE W TNESSES, |S THAT THE PLAI NTI FFS
617=W LL HAVE NO EVI DENCE OF ANY ACTUAL TRANSACTIONS. THEY WLL BE
618=ABLE TO SHOW NO ACTUAL PRI CE DI FFERENCES. WE W LL NOT SEE ANY
619=I NVO CES, WE W LL NOT SEE ANY PURCHASE CRDERS, WE W LL NOT SEE
620=ANY SUMVARI ES OF THOSE DOCUNMENTS.

621= IF 1 MAY | LLUSTRATE, YOUR HONCR -- | HOPE YOU CAN
622=SEE THI'S, BUT THIS I S A CHART OF THE PLAI NTI FFS' THAT | NDI CATES
623=FOR 1998 WHAT THE RED BOCOK SAI D FOR | NGRAM AND THI S | S WHAT
624=THE PLAI NTI FFS SAY OUR ARRANGEMENT W TH | NGRAM WAS | N OUR

625=MEMORANDUM OF UNDERSTANDI NG, AND THE | DEA HERE | S TO SHOW THE
626=BI G DI FFERENCES BETWEEN THE SO- CALLED PUBLI SHED TERM5 AND THE
627=TERMS THAT WE ACTUALLY GOT. AND THI S IS TAKEN STRI CTLY FROM
628=THE RED BOCOK, YOUR HONOR.

629= NOW WHAT VE W LL SHOW YOUR HONOR, IS, FIRST COF
630=ALL, THE PLAI NTI FFS USE THE 1998 DOCUMENT. SI NCE WE' RE TALKI NG



631=ABOUT TCDAY, THEY' RE SEEKI NG AN | NJUNCTI ON TCDAY, WE UPDATED I T
632=TO 1999 AND 2000. WE USE OUR MEMORANDUM OF AGREEMENT FCR THE
633=YEAR 1999, AND AS YOU SEE, YOUR HONCR, THE TERV5 ARE DI FFERENT.
634=TH S | S WHAT' S HAPPENI NG TCDAY.

635= AND HERE, YOUR HONOR, WE PUT QUT NOT WHAT THE RED
636=BOOK SAID, WHICH IS JUST LOOKI NG I N THE BOOK, BUT WE PUT OUT
637=WHAT THE EVI DENCE W LL SHOW IS AVAI LABLE TO THE BOOKSELLI NG
638=COVMUNI TY AT LARCGE FROM | NGRAM NOT CONTAI NED I N THE RED BOOK,
639=BUT ESTABLI SHED BY CALLI NG THEM UP AND FI NDI NG QUT WHAT
640=PROGRAMS THEY HAVE AVAI LABLE.

641= AND TH S UNDERSCORES, YOUR HONOR, WHY IT IS
642=ESSENTI AL THAT WE SEE EVI DENCE CF ACTUAL TRANSACTI ONS AND NOT
643=MERELY LQOOKI NG I N THE RED BOOK AND COVPARI NG TERMS TO OUR
644=TERVB.

645= VE W LL DEMONSTRATE, YOUR HONOR, THAT THE RED BOOK
646=I'S A DOCUMENT THAT' S NOT AN | NDUSTRY BENCHVARK PUT OUT BY
647=PUBLI SHERS, | T S NOT' A DEFI NI TI VE REPCSI TORY OF THEI R TERMS.
648=THE RED BOOK, AS WE WLL SHOW IS A DOCUMENT THAT THE PLAI NTI FF
649=ASSEMBLED. THEY PUT THI S DOCUMENT TOGETHER, AND THEY ONLY NAKE

650=I T AVAI LABLE TO THEIR MEMBERSH P. I T'S NOT' AVAI LABLE TO
651=PUBLI SHERS, I T'S NOT AVAI LABLE TO BARNES & NOBLE OR BORDERS.
652=SURE, THEY GET THEM THEY' RE NOT SUPPCSED TO HAVE THEM  AND
653=I N FACT, I N THE VERY BEG NNI NG OF THE RED BOOK PAGE, I T SAYS,

654= "FOR ABA MEMBERS ONLY. THE ABA BUYERS HANDBOOK
655= IS FOR ABA MEMBERS ONLY. WE DO NOT SELL, LEND OR
656= G VE | T TO NON- MEMBERS UNDER ANY Cl RCUMSTANCES, NOR
657= MAY ANYONE ELSE DO SO. "

658= SOIT IS NOIr A DOCUMENT FROM -- THAT IS -- THAT

659=ESTABLI SHES PUBLI SHED PRI CES OF ALL THE PUBLI SHERS. WE W LL
660=SHOW THAT I T IS | NCOWLETE AND THAT I T IS | NACCURATE.

661= THE PONT IS, IT IS A MILTIPLE HEARSAY DOCUVMENT,
662=YOUR HONOR, COBBLED TOGETHER BY THE ABA, THAT CAN T PCSSI BLY
663=REPRESENT I N A COURT OF LAW PROOF OF WHAT PLAI NTI FFS ACTUALLY
664=PAlI D FOR THEI R BOCKS.

665= NOW MOVI NG BEYOND THE | NI TI AL BURDEN, WHETHER
666=PLAI NTI FFS CAN EVEN SHOW A PRI CE DI FFERENCE, YOUR HONOR, THE
667=NEXT THI NG THAT PLAI NTI FFS HAVE TO DO IS, THEY HAVE TO SHOW
668=THAT ANY ACTUAL PRI CE DI FFERENCE IS NOT THE PRODUCT OF A
669=LEG TI MATE FUNCTI ONAL DI SCOUNT.

670= THEY CANNOT MEET THAT BURDEN OF PERSUASI ON, WH CH
671=YOUR HONOR HAS | NDI CATED THEY BEAR.  YOUR HONOR SAI D WE HAD THE
672=I NI T AL BURDEN OF PRODUCI NG EVI DENCE ON OUR FUNCTI ONAL DI SCOUNT
673=DEFENSE, AND THAT EVI DENCE | S ALREADY CONTAI NED | N THE RECORD,
674=YOUR HONOR, THROUGH THE DEPGCSI TI ON TESTI MONY THAT HAS BEEN

675=DESI GNATED, AND | N ADDI TI ONALLY, WHEN WE CALL OUR W TNESSES, |F
676=WE GET THAT FAR I N THE CASE, YOUR HONCOR, YOU LL HEAR THE EXPERT
677=TESTI MONY OF BILL O CONNELL OF DELO TTE & TOUCHE, AND HE WLL
678=SHOW THAT THE RDC DI SCOUNTS ARE FULLY LEG TI MATE AND FUNCTI ONAL
679=DI SCOUNTS, AND THE PLAI NTI FFS W LL HAVE NO EVI DENCE, YOUR
680=HONOR, NONE WHATSOEVER, TO REBUT THAT.

681= ( CONTI NUED ON FOLLOW NG PAGE. NOTHI NG OM TTED. )
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700= OPENI NG STATEMENT \ PETROCELLI 1 MR, PETRCCELLI: THE
ONLY EXPERT THAT THEY HAVE

701= 2 ARGUABLY QUALI FI ED TO RENDER AN OPI NION ON THI' S SUBJECT, THEIR 3 MARKETI NG AND
DI STRI BUTI ON EXPERT, GARY FRA

702= 4 THAT HE HAS NO OPI NI ON AT ALL REGARDI NG BI LL O CONNELL'S --

703= 5 THAT' S OQUR EXPERT -- FUNCTI ONAL DI SCOUNT ANALYSI S.

704= 6 THAT BRINGS ME TO THE THI RD AREA WHERE PLAI NTI FF' S
705= 7 CASE WLL FAIL, AND THAT IS THE MORTON SALT PRESUMPTI ON, WH CH
706= 8 THEY RELY ENTI RELY ON TO PROVE COWPETI TI VE HARM  THEY WLL NOT
707= 9 I NTRODUCE ANY EVI DENCE OF ACTUAL LOSS SALES. THEY WLL NOT HAVE
708= 10 EXPERT TESTI MONY ABOUT HARM TO THE MARKET OR HARM TO CONSUMERS.
709= 11 THEY WLL RELY ENTI RELY ON THE MORTON SALT PRESUMPTI ON.

710= 12 AND TO TRI GGER THE MORTON SALT PRESUMPTI ON, YCUR

711= 13 HONOR, THEY WLL HAVE TO PROVE A SUBSTANTI AL PRI CE DI FFERENCE
712= 14 OVER TIME. BUT AS EVIDENCE W LL MAKE CLEAR, WHEN YOU GET RI GHT
713= 15 DOMN TO I T, THE PLAI NTI FFS ARE TALKI NG ABOUT DI SCOUNTS MEASURED
714= 16 I'N PENNI ES PER BOOK SOLD.

715= 17 I F YOU SUBTRACT QUT | NGRAM AND THE RDC FROM THE

716= 18 PLAI NTI FFS' CASE, YCOUR HONOR, WE' RE THEN TALKI NG ABOUT FRACTI ONS
717= 19 OF PENNIES. AND AS YOUR HONOR KNOWAS UNDER ROBI NSON- PACTMAN ACT
718= 20 CASES, YQU CANNOT SUSTAIN A CLAI M WHERE THE PRI CE DI FFERENTI ALS
719= 21 ARE MORE THAN DE M NI M S.

720= 22 AND EVEN | F THE PLAI NTI FFS CAN TRI GGER THE MORTON
721= 23 SALT PRESUMPTI ON, YOUR HONOR, YOU W LL HEAR EXTENSI VE EVI DENCE
722= 24 DURI NG QUR CRGCSS- EXAM NATI ON OF THE PLAI NTI FFS BREAKI NG THE

723= 25 CAUSAL CONNECTI ON BETWEEN THE PRI CE DI FFERENTI ALS AND ANY LOST
724= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626-8404

725= OPENI NG STATEMENT \ PETROCELLI 1 SALES OR PRCFI TS.
726= 2 YOU WLL SEE, FOR EXAMPLE, THAT ANY DECLINE IN THE 3 PLAI NTI FFS'

BUSI NESSES RESULTED FROM COMPETI

727= 4 PARTI CI PANTS | N WHAT | S A HEATED AND HEALTHY MARKET.

728= 5 THESE COWPETI TORS | NCLUDE ON- LI NE RETAI LERS SUCH AS
729= 6 AMAZON, DI SCOUNT BOOKSELLERS SUCH AS WAL- MART AND COSTCO  THEY
730= 7 I NCLUDE CHAI N AND MALL STORES, AND THEY ALSO | NCLUDE OTHER

731= 8 | NDEPENDENT STORES. AND YOU WLL SEE THAT SOME OF THE

732= 9 PLAI NTI FFS HAVE SUFFERED NO DECLI NE AT ALL.

733= 10 AND FI NALLY, AND PERHAPS THE MOST DI FFI CULT BURDEN
734= 11 PLAI NTI FFS W LL HAVE TO BEAR, | S TO ESTABLI SH THAT THE

735= 12 DEFENDANTS HAD SOME TYPE OF GUILTY KNOALEDGE.

736= 13 AS VWE PO NTED OQUT I N OUR TRI AL BRI EF YOUR HONOR, A
737= 14 GREAT NUMBER OF SECTI ON 2F CASES GET RESOLVED | N DEFENDANTS'
738= 15 FAVOR BECAUSE PLAI NTI FFS CAN' T MEET THE 2F KNOWL.EDGE CASE. AND
739= 16 THI'S CASE | S NO EXCEPTI ON. THEY WLL NOTI' BE ABLE TO MEET THE
740= 17 NINTH CIRCU T'S TEST IN THE SI MPLOT CASE. YOU WLL HEAR NO
741= 18 EVI DENCE AND THERE | S NO EVI DENCE, FOR EXAMPLE, THAT DEFENDANTS
742= 19 MADE DI SCOUNT ARRANGEMENTS OR OBTAI NED DEALS ON THE CONDI TI ON
743= 20 THAT THESE ARRANGEMENTS NOT BE MADE AVAI LABLE TO ANYONE ELSE OR
744= 21 THAT THEY WERE EXCLUSI VE TO EI THER ONE OF THE DEFENDANTS. YQU
745= 22 W LL HEAR NONE OF THAT EVI DENCE.

746= 23 AND, | NDEED, WHAT THE PLAI NTI FFS ARE ESSENTI ALLY
747= 24 ACCUSI NG THE DEFENDANTS OF RECEI VI NG UNLAWFULLY ARE DI SCOUNTS
748= 25 AND PRI CI NG PRACTI CES THAT HAVE BEEN ARCUND THE BOOK BUSI NESS
749= RAYNEE H MERCADO, CSR RMR, CRR, FCRR (415) 626-8404

750= OPENI NG STATEMENT \ PETROCELLI 1 AND BUSI NESS | N GENERAL, YQUR
HONCR, FOR QUITE A LONG TI ME.

751= 2 BUT WHAT THE PLAI NTI FFS ARE REALLY COVPLAI NI NG ABOUT 3 I'S NOT A

QUALI TATI VE DI FFERENCE I N THE WAY

752= 4 TREATED BUT SMALL QUANTI TATI VE DI FFERENCES AT THE MARG N.

753= 5 I N SUMVARY, YOUR HONOR, THE PLAI NTI FFS CANNOT CARRY
754= 6 THEI R BURDEN OF MEETI NG THEI R PRI MA FASCI A CASE, PARTI CULARLY
755= 7 G VEN THAT THEY INTEND TO TRY THIS ON A TERMS BASI S AND NOT A
756= 8 TRANSACTI ON BASI S.

757= 9 THE COURT: ALL RIGHT. WELL, THAT' S ALL ARGUMENT,
758= 10 AND AS |'VE SUGGESTED TO YOU QUI TE CLEARLY, WE VE HAD THAT, AND
759= 11 IT WLL COVME AT THE END OF THE TRI AL.

760= 12 I WANT TO KNOW I F YOU HAVE A CASE. | EXPECT YOQU TO
761= 13 CONDUCT VI GOROUS CROSS- EXAM NATI ON AND NOT TOO LENGTHY OF THE
762= 14 PLAI NTI FF*'S CASE, AND |'LL LEARN ALL ABCUT THAT -- YOUR

763= 15 OPPGCSI TI ON.

764= 16 ALL I WANT TO KNOW I N OPENI NG STATEMENT | S DO YQU

765= 17 HAVE A CASE; WHAT ARE YOU GO NG TO PUT ON.



766= 18 MR, PETROCELLI: WELL, YOUR HONOR, WE' RE GO NG TO

767= 19 CROSS- EXAM NE THE PLAINTI FFS.  WE' RE GO NG TO PUT ON QUR

768= 20 EXPERTS. WE RE GO NG TO PUT ON QUR CLIENTS. YQOU RE GO NG TO
769= 21 HEAR FROM MR. CHANDLER S DEPGOSI TI ON TESTI MONY.

770= 22 YOU RE GO NG TO HEAR THAT ANY OF THESE DI FFERENCES,
771= 23 TO THE EXTENT THAT THEY CAN ESTABLI SH THEM ARE PROTECTED BY THE
772= 24 FUNCTI ONAL DI SCOUNT DEFENSE. YOU RE GO NG TO HEAR THAT THEY' RE
773= 25 COST JUSTI FI ED.

774= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626-8404

775= OPENI NG STATEMENT \ PETROCELLI 1 YOU RE GO NG TO HEAR
THAT MANY OF THE TERVS AND

776= 2 CONDI TI ONS THAT THEY' RE COVPLAI NI NG ABOUT OR THE DI SCOUNT 3 ACTI VI TI ES ARE
GENERALLY AVAI LABLE, JUST LIKE IN

777= 4 | SHOVED.

778= 5 YOU LL HEAR MR CHANDLER SAY THAT THE RED BOXK | S
779= 6 ESSENTI ALLY THE YELLOW PAGES. IT'S A DI RECTORY. PECPLE CALL UP
780= 7 ALL THE TI ME AND GET ALL KIND OF ARRANGEMENTS. YOU DON T JUST
781= 8 PI CK UP THE PHONE AND ORDER OFF THE RED BOCOK. YOU RE GO NG TO
782= 9 HEAR THAT PLAI NTI FFS ARE TAKI NG ADVANTAGE OF THESE PROGRAMS.

783= 10 YOU ARE GO NG TO HEAR THAT PLAI NTI FFS CAN TAKE ADVANTAGE OF MANY
784= 11 OTHER PROGRAMS, AND THEY SI MPLY DO NOT.

785= 12 YOU RE GO NG TO HEAR ABOUT PROGRAMS THAT THE

786= 13 PLAI NTI FFS GET THAT THE DEFENDANTS DON' T GET. AND WE WLL BE
787= 14 ABLE TO ESTABLI SH THAT THE VAST MAJORI TY OF WHAT PLAI NTI FFS ARE
788= 15 COVPLAI NI NG ABOUT | S GENERALLY AVAI LABLE TO THE TRADE AT LARGE,
789= 16 YOUR HONOR.

790= 17 AND FI NALLY, YOU RE GO NG TO HEAR ABOUT THE FACT THAT
791= 18 A NUMBER OF THESE | SSUES THAT THEY WANT YOUR HONOR TO ENJO N THE
792= 19 DEFENDANTS FROM DO NG ARE OQUTMCDED, QOUTDATED PRACTI CES THAT HAD
793= 20 TO DO WTH THE RAMP-UP OF THE RETAIL DI STRI BUTI ON CENTER

794= 21 FACI LI TI ES AND THAT THEY' RE NOT CURRENTLY GO NG ON AND THAT

795= 22 THERE | S NO BASI S WHATSCEVER FOR AN | NJUNCTI ON.

796= 23 THANK YOU, YOUR HONOR.

797= 24 THE COURT: ALL RIGAT. AND YOUR CASE WLL TAKE ABOUT
798= 25 THREE WEEKS, TOO, | TAKE IT.

799= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626-8404

800= OPENI NG STATEMENT \ PETROCELLI 1 MR PETROCELLI: ON
THE BARNES & NOBLE SI DE,

801= 2 HOPEFULLY A LI TTLE LESS THAN THAT, YOUR HONOR 3 THE COURT: ALL RIGHT.
MR STEER?

802= 4 MR STEER THANK YOU, YOUR HONOR | F I MAY HAVE ONE
803= 5 MOMENT, PLEASE. CGET A LITTLE BIT OF WATER ALSQ.

804= 6 (PAUSE | N THE PROCEEDI NGS.)

805= 7 OPENI NG STATEMENT

806= 8 MR STEER GOOD MORNI NG, YOUR HONOR.

807= 9 I WON T REPEAT WHAT MR PETRCCELLI HAD TO SAY EXCEPT
808= 10 TO AGREE THAT QOUR CLI ENT, My CLI ENT, THE BORDERS GROUP, WHI CH
809= 11 I NCLUDES BORDERS BOOKS AND MJSI C AND WALDENBOOKS, TWO COMPANI ES
810= 12 THAT HAVE OPERATED SEPARATELY AND HAVE SOVEWHAT DI FFERENTLY

811= 13 H STORIES -- |'LL EXPLAIN WHAT THE EVI DENCE W LL SHOW ABOUT

812= 14 THOSE HISTORIES IN A MOVENT -- AGREE THAT THE RED BOOK IS NOT A
813= 15 RELI ABLE REFLECTI ON OF THE PLAI NTI FFS' ACTUAL PAYMENTS FCR

814= 16 BOCKS.

815= 17 WE W LL PRESENT SPECI FI C EVI DENCE ON THAT, IN

816= 18 ADDI TI ON TO THE CROSS- EXAM NATI ON OF A NUMBER OF THE PLAI NTI FFS
817= 19 VWHO HAD MADE ADM SSI ONS TO THAT | N EFFECT THEI R DEPGCSI TI ONS.

818= 20 WE' LL PRESENT THE TESTI MONY OF DR. ALAN COX, AN

819= 21 ECONOM ST WTH M RA ( PHONETI C), WHO HAS DONE SOME STUDI ES ON THE
820= 22 ACTUAL PRI CES PAI D BY PLAI NTI FFS.

821= 23 WE' LL PRESENT THE TESTI MONY OF PHI LI P PFEFFER.

822= 24 MR PFEFFER HAS UNI QUELY BROAD VI EW OF THE BOOK | NDUSTRY. HE
823= 25 WAS WTH | NGRAM THE BOOK WHOLESALER ABOUT WHI CH YOU VE HEARD SO
824= RAYNEE H. MERCADO, CSR RMR, CRR, FCRR (415) 626-8404

825= OPENI NG STATEMENT \ STEER 1 MUCH, STARTI NG BACK I N THE 1960S,
AND |'LL EXPLAIN A LITTLE M

826= 2 ABOUT HI'S ROLE IN A FEW M NUTES. 3 HE THEN LATER WAS PRESI DENT OF
RANDOM HOUSE AND FOR A

827= 4 SHORT TIME THE C. E. O OF THE BORDERS CROUP. HE WLL TESTI FY
828= 5 El THER LI VE OR THROUGH HI S DEPCSI TI ON ABOUT THE | NADEQUACY OF

829= 6 THE ABA' S RED BOOK WHI CH LED RANDOM HOUSE TO PUBLISH I TS OMN



830= 7 BROCHURES SETTI NG FORTH TERMS EXPLI CI TLY.

831= 8 AND ALSO AS MR, PETROCELLI AND OTHERS HAVE SAI D,

832= 9 YOU LL HEAR THE TESTI MONY OF MR CHANDLER OF | NGRAM BOOK COVPANY
833= 10 ON THI' S PO NT.

834= 11 NOW BEFORE | GET | NTO WHAT | BELI EVE THE EVI DENCE
835= 12 WLL SHOW ON BEHALF OF OUR CLIENTS, | WANT TO RESPOND TO

836= 13 MR, YOUNG S STATEMENT OR CHARACTERI ZATION OF THIS CASE OF A

837= 14 BATTLE -- AS A BATTLE OF THE EXPERTS. WE DO NOT AGREE W TH THAT
838= 15 CHARACTERI ZATI ON, YCUR HONOR.

839= 16 WE BELI EVE THAT THE FACTS FROM THE PERCI PI ENT

840= 17 W TNESSES W LL SPEAK FOR THEMSELVES AND THAT NO MATTER HOWBI G A
841= 18 PARADE OF EXPERTS THE PLAI NTI FFS PRESENT, THAT W LL NOT ELEVATE
842= 19 THE LACK OF SUBSTANCE OF THE PLAI NTI FFS' OAN TESTI MONY AND THE
843= 20 TESTI MONY OF THE DEFENDANTS TO PROVE PLAI NTI FFS CLAI M5 | NTO
844= 21 SOVETHI NG THAT I T IS NOI.  WE TH NK THAT THE COURT W LL CONCLUDE
845= 22 THAT | T NEEDS LI M TED EXPERT ASSI STANCE.

846= 23 NOW WE ANTI Cl PATE THAT IF IT I S NECESSARY TO DO SO,
847= 24 WE' LL HAVE APPROXI MATELY TEN W TNESSES FROM THE BORDERS

848= 25 COWPANI ES, YOUR HONCR, I N ADDI TION TO TWO OR THREE EXPERTS,

849= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626-8404

850= OPENI NG STATEMENT \ STEER 1 WHOSE TESTI MONY W LL BE BRI EF.
851= 2 YOU LL HEAR FROM BORDERS CHAI RVAN, MR ROBERT 3 DI ROMUALDO, AT LEAST

ONE OF I TS VI CE CHAI RVAN, AN

852= 4 TOP EXECUTI VES, AS WELL AS THE KEY EMPLOYEES WHO HAVE DEALT

853= 5 FI RSTHAND W TH PUBLI SHERS AND DI STRI BUTORS. | DON T EXPECT THAT
854= 6 ANY OF THE EXAM NATI ONS W LL BE UNDULY LENGTHY, HOWEVER, AND, OF
855= 7 COURSE, VEE HAVE NO DESI RE TO PROLONG THI' S TRI AL.

856= 8 FROM QUR PERSPECTI VE, THIS IS CASE | S ABOUT WHETHER
857= 9 THE ROBI NSON- PATMAN ACT PRCHI BI TS BUYERS FROM NEGOTI ATI NG W TH
858= 10 THEI R SUPPLI ERS. WE NEGOTI ATE W TH OUR SUPPLI ERS, NO QUESTI ON
859= 11 ABOUT THAT. THE BORDERS PEOPLE DO TRY TO | MPROVE THE TERVS ON
860= 12 VH CH BOOKS ARE PURCHASED.

861= 13 THERE W LL, HOWEVER, BE NO EVI DENCE, THAT BORDERS HAS
862= 14 EVER REQUESTED THAT OTHER SI M LARLY SI TUATED BUYERS NOT HAVE THE
863= 15 ADVANTAGE OR BENEFI T OF THE SAME TERVS THAT BORDERS | S ABLE TO
864= 16 NEGOT! ATE.

865= 17 NOR WLL THERE BE PROOF, AS PLAI NTI FFS SUGGEST, THAT
866= 18 THE PEOPLE AT BORDERS HAD KNOW.EDGE THAT OTHERS WERE NOT ABLE TO
867= 19 CGET PROPCORTI ONATELY SIM LAR TERMVS.

868= 20 THE EVI DENCE W LL SHOW THAT WHERE THE BORDERS

869= 21 COVWPANI ES GET TERMS THAT ARE DI FFERENT FROM WHAT SOME OF THE
870= 22 PLAI NTI FFS OBTAI NED, THEY DO SO BY VI RTUE OF THE FACT THAT THE
871= 23 WAY THEY DO BUSI NESS IS DI FFERENT THAN THE PLAI NTI FFS' WAYS OF
872= 24 DO NG BUSI NESS. THEY ARE FUNDAMENTALLY DI FFERENT BUSI NESSES.
873= 25 YOU VE HEARD A LOT OF TALK ABOUT THE RETAI L

874= RAYNEE H. MERCADQ CSR, RMR, CRR, FCRR (415) 626-8404

875= OPENI NG STATEMENT \ STEER 1 DI STRI BUTI ON CENTERS. LET'S
CONSI DER WHAT -- WHAT THEY ARE,

876= 2 VHAT THE EVI DENCE W LL SHOW THAT THEY ARE. 3 WE WLL PRESENT A VIDEO OF
ONE OF OUR RETAIL

877= 4 DI STRI BUTI ON CENTERS, YOUR HONOR, SO THAT THE COURT CAN

878= 5 UNDERSTAND BETTER THE DI FFERENT CLASS OF TRADE THAT WE REPRESENT
879= 6 THAT WE PARTI Cl PATE I N AS OPERATORS OF RETAI L DI STRI BUTI ON

880= 7 CENTERS AND CAN FULLY UNDERSTAND WHY THOSE RETAI L DI STRI BUTI ON
881= 8 CENTERS WE BELI EVE SAVE PUBLI SHERS GREAT DEALS OF EXPENSE | N
882= 9 DEALI NG W TH US, GREAT DEAL COF COST, | NCLUDI NG SAVI NG THEM

883= 10 I N\VESTMENT AND OTHER OVERHEAD.

884= 11 THE RETAI L DI STRI BUTI ON CENTERS, AS YOU KNOW ARE
885= 12 LARGE WAREHOUSES. THEY RECEI VE NUMERQUS SHI PMENTS EVERY DAY
886= 13 FROM ABOUT A THOUSAND PUBLI SHERS. THEY BREAK DOWN THE

887= 14 SHI PMENTS, PACK THEM I N | NDI VI DUAL SUBSHI PMENTS, AND THEN SEND
888= 15 THEM DOWN OUT TO THE BORDERS AND WALDEN STORES, OF WHI CH THERE
889= 16 ARE ABQUT 1200.

890= 17 BECAUSE THEY DO THAT, THE PUBLI SHERS DO NOT HAVE TO
891= 18 HAVE THE | NFRASTRUCTURE AND THE PERSONNEL THAT THEY WOULD

892= 19 OTHERW SE NEED TO MAKE THOSE SHI PMENTS TO 1200 STORES EACH DAY.
893= 20 | NSTEAD, THE PUBLI SHERS CAN SHI P CONSCLI DATED SHI PMENTS TO A
894= 21 SVALL NUMBER OF DI STRI BUTI ON CENTERS OPERATED BY BORDERS, FIVE
895= 22 OF THEM AT THE MOVENT, THAT DEAL W TH BOOKS.

896= 23 BUT THEY DON T JUST SAVE ON THE SHI PPI NG YCQOUR HONOR

897= 24 THERE ARE CONCOM TANT W TH THI S EFFI CI ENT DI STRI BUTI ON SYSTEM



898= 25 SAVI NGS THAT EXI ST BECAUSE OF THE SI MPLI FI CATI ON OF THE

899= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626-8404

900= OPENI NG STATEMENT \ STEER 1 PAPERWORK, THE REDUCTION I N THE
NUMBER OF DOCUMENTS THAT THE

901= 2 PUBLI SHERS NEED TO DEAL W TH EACH DAY. AND THE FACT THAT 3 BECAUSE THERE ARE
FEWER | NVO CES, FEWER PURCHASE

902= 4 PEOPLE | NVOLVED IN THE -- I N THE TRANSACTI ONS BETWEEN BORDERS

903= 5 GROUP AND PUBLI SHERS, I T IS ACTUALLY EASI ER TO TRACE ANY

904= 6 SHORTAGES OR DAMAGES OR OTHER PROBLEMS THAT ARI SE DAY I N AND DAY

905= 7 CQUT AMONG THE PARTI ES.

906= 8 MJCH OF WHAT | S ON THE EXAMPLES OF DI SCRI M NATI CN,

907= 9 THE GRAPH - - THE DEMONSTRATI VE THAT MR YOUNG HANDED YOU EARLI ER

908= 10 HAS TO DO W TH PRACTI CAL SOLUTI ONS TO SERI QUS DAY- TO DAY

909= 11 LOAd STI CAL PROBLEMS, YOUR HONCR, NOT W TH DI FFERENCES | N TERMS.

910= 12 IT HAS TO DO W TH | NNOVATI ON AND EFFORT BY THE

911= 13 BORDERS PEOPLE TO FI ND EFFI CI ENT WAYS FOR BORDERS AND THE

912= 14 PUBLI SHERS TO RESOLVE THOSE PROBLEMS.

913= 15 ONE EXAMPLE OF THIS | S THE SHORTAGE ALLOMNCES. AND

914= 16 THE TESTI MONY FROM THE BORDERS PECPLE W LL BE THAT THE SHORTAGE

915= 17 ALLOMNCES -- THAT THE STATI STI CAL SHORTAGE ALLOWANCES ARE NOT

916= 18 I NTENDED TO GAI N ANY ADVANTAGE | N ACTUAL AMOUNTS RECEI VED FOR

917= 19 SHORTAGES BUT MERELY TO SI MPLI FY THE PROCESS WHI LE ASSURI NG BOTH

918= 20 THE PUBLI SHERS WHO PARTI Cl PATE AND THE WALDEN BOOK COVPANY THAT

919= 21 THERE 1S A FAIR CALCULATI ON OF THE AMOUNTS. AND THAT' S JUST ONE

920= 22 EXAMPLE OF WHAT |' M SAYI NG THE EVI DENCE WLL SHOWN AS | SAY,

921= 23 THE EVI DENCE W LL SHOW EFFORTS AT EFFI CI ENCY.

922= 24 RETURNI NG TO THE DI STRI BUTI ON CENTERS. THOSE CENTERS

923= 25 RECEI VE A 2 PERCENT MORE FAVORABLE DI SCOUNT FOR TRADE BOOKS,

924= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626-8404

925= OPENI NG STATEMENT \ STEER 1 THAT 1S, HARDCOVER AND QUALITY
PAPERBACK BOCKS. ON A 20- DOLL

926= 2 BOOK, THAT MEANS THAT THE BORDERS GROUP RECEI VES AN ADDI TI ONAL 3 DI SCOUNT COF 40
CENTS.

927= 4 YOUR HONOR, THE EVI DENCE W LL SHOW THAT THAT 40 CENTS

928= 5 I'S NOT ENOUGH TO EVEN COME CLOSE TO PAYI NG FOR THE OPERATI ON OF

929= 6 THE DI STRI BUTI ON CENTERS. THE BORDERS PEOPLE BELI EVED THAT

930= 7 THEIR -- THAT COST JUSTI FI CATI ON SUPPORTED THE DI SCOUNT | N ANY

931= 8 EVENT.

932= 9 LET ME TELL YOU THE FOUR PROBLEMS THAT WE BELI EVE THE

933= 10 EVI DENCE SHOW -- WLL SHOWW TH RESPECT TO THE PLAI NTI FFS'

934= 11 ARGUVENTS ABOUT THE RDC DI SCOUNTS.

935= 12 FI RST, PLAI NTI FFS ALLEGE THAT THE PECPLE AT BORDERS

936= 13 SHOULD HAVE KNOWN THAT THE PRI CES AND TERVMS THEY WERE GETTI NG

937= 14 WERE NOT GENERALLY AVAI LABLE AND VWVERE UNLAWFUL. THE EVI DENCE

938= 15 WLL BE TO THE CONTRARY.

939= 16 THE HI STORY OF THE RETAIL DI STRI BUTI ON CENTERS | S AS

940= 17 FOLLONS:  WAY BACK I N THE 1960S, WHEN A BOOK STORE WANTED TO GET

941= 18 A SPECI AL ORDER, A BOOK, FOR A CUSTOVER, AN ORDER FROM -- THE

942= 19 BOOK STORE WOULD HAVE TO GO TO THE PUBLI SHER DI RECTLY TO GET

943= 20 THAT BOOK. THAT PROCESS COULD TAKE MANY WEEKS.

944= 21 TESTI MONY FROM THE PLAI NTI FFS -- SOME OF THE

945= 22 PLAI NTI FFS THEMSELVES W LL CONFI RM THAT. THE PEOPLE AT | NGRAM

946= 23 BOOK COVPANY SAW AN OPPORTUNI TY. THEY DEVELOPED A SYSTEM FOR

947= 24 WAREHCUSI NG BOOKS THAT THEY PURCHASED FROM THE PUBLI SHERS AND

948= 25 PROVI DI NG MJUCH MORE RAPI D REPLENI SHVENT TO BOCK STORE CUSTOMERS.

949= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626-8404

950= OPENI NG STATEMENT \ STEER 1 I NGRAM WAS ABLE TO
REDUCE THE Tl ME BETVWEEN A BOOK

951= 2 STORE' S ORDER OF A BOOK AND I TS ACTUAL RECEIPT OF IT FOR ITS 3 CUSTOVER DOWN TO

ABOUT A VEEK OR SO I NI TI ALLY

952= 4 THAT TI ME EVEN FURTHER.

953= 5 BY 1980, THE WALDEN BOOK COVPANY, ONE OF My CLI ENTS
954= 6 HERE, HAD GROMWN TO A CHAIN OF HUNDREDS OF STORES, AND I T WAS
955= 7 NATI ONW DE. AND AT THAT TIME, ONE OF THE EXECUTI VES OF | NGRAM
956= 8 MOVED OVER TO WALDEN AND CONCLUDED THAT THE WAY TO MAKE THAT
957= 9 OPERATI ON EFFI CI ENT AND TO FACI LI TATE FURTHER GROMH WOULD BE
958= 10 FOR WALDEN TO HAVE | TS OWN RETAI L DI STRI BUTI ON CENTER

959= 11 THE FOLKS AT WALDEN DI D A COST STUDY. THEY DI D COST
960= 12 STUDI ES. WE LL PRESENT THE TESTI MONY OF MR, CHARLES CUMELLO, AN

961= 13 EXECUTI VE AT WALDEN, C. F. O, AT THE TI ME, WHO PARTI CI PATED I N



962= 14 THOSE STUDIES. HE IS NOW THE HEAD OF CROAN BOOKS AND MAY NOT BE

963= 15 AVAI LABLE TO TESTI FY LIVE, SO VVE MAY HAVE TO PRESENT HI S

964= 16 TESTI MONY BY A DEPCSI TI ON.

965= 17 WALDEN PRESENTED | TS COST STUDI ES TO PUBLI SHERS BACK
966= 18 IN 1981 OR SO AND SAID TO THEM "WE BELI EVE THAT | F WE BU LD
967= 19 TH S RETAIL DI STRI BUTI ON CENTER, WE WLL SAVE YOU MONEY, BUT YQU
968= 20 PUBLI SHERS GO AND DO YOUR OAN CONFI RVATI ON, DO YOUR OMAN COST
969= 21 STUDI ES AND TELL US IF YOU AGREE WTH US. WE THINK I T'S WORTH A
970= 22 2 PERCENT EXTRA DI SCOUNT | F YOU WANT TO SHI P | NTO THE

971= 23 DI STRI BUTI ON CENTER. "

972= 24 THE GREAT MAJORITY OF PUBLI SHERS CAME BACK TO

973= 25 WALDENBOOKS AND SAI D, "WE AGREE WTH YOU. WE THINK THIS | S COST
974= RAYNEE H. MERCADO, CSR, RWVMR CRR FCRR (415) 626-8404

975= OPENI NG STATEMENT \ STEER 1 JUSTI FI ED SO WVE ARE GO NG TO G VE
YOU A 2 PERCENT EXTRA DI SCO

976= 2 ON TRADE BOCKS SHI PPED | NTO THE DI STRI BUTI ON CENTER. " 3 THE COURT: |
HATE TO HARP ON THI' S, BUT W

977= 4 BACK | N THE ARGUMENT PHASE. AND | UNDERSTAND YOU VE GOT A

978= 5 W TNESS WHO CAN TESTI FY TO THAT.

979= 6 WHAT OTHERS W TNESSES DO YQU HAVE?

980= 7 MR STEER WELL, YOUR HONOR, WE' LL HAVE PECPLE WHO
981= 8 W LL ADDRESS EACH OF THE | SSUES THAT THE PLAI NTI FFS HAVE

982= 9 | DENTI FIED. AND | DON' T MEAN TO ARGUE. | -- | REALLY THOUGHT
983= 10 THAT | WAS STATI NG FACTS.

984= 11 THE COURT: | APPRECI ATE THAT.

985= 12 MR STEER | UNDERSTAND. BUT | UNDERSTAND THE

986= 13 COURT' S CONCERN ABQUT TI ME AS WELL, AND | WON T DVELL FOR LONG
987= 14 THE ABA' S RED BOOK, WE' LL PRESENT EVI DENCE THAT THE
988= 15 ABA' S RED BOOK HAS | NCLUDED TERMS FOR PUBLI SHERS GO NG BACK TO
989= 16 AT LEAST TO 1992, AND THAT THERE WAS OTHER PUBLI C | NFORVATI ON | N
990= 17 PUBLI SHERS' WEEKLY AT LEAST I N 1990. THEREFORE, WE' LL PRESENT
991= 18 EVI DENCE THAT' S CONTRADI CTORY TO WHAT MR YOUNG SAI D EARLI ER
992= 19 ABOUT SUPPOSEDLY SECRET RDC TERMS.

993= 20 I THINK A KEY PO NT, YOUR HONOR, IS THE EVI DENCE W LL
994= 21 SHOW THAT NOBODY EVER AT BORDERS HAS EVER ASKED FOR ANY

995= 22 EXCLUSI VE TERM EACH PRI CE DI FFERENCE THAT THE PLAI NTI FFS W LL
996= 23 ATTEMPT TO | DENTIFY -- AND, AGAIN, THE DI FFERENCES ARE MERELY TO
997= 24 THE RED BOK -- WLL BE EXPLAINED ON THE BASI S OF ElI THER MEETI NG
998= 25 COVPETI TI ON CR COST JUSTI FI CATI ON.

999= RAYNEE H. MERCADO, CSR, RWVR, CRR, FCRR (415) 626-8404

1000= OPENI NG STATEMENT \ STEER 1 THERE W LL BE EVI DENCE
THAT THE PECPLE AT BORDERS

1001= 2 WERE AWARE OF THEI R OBLI GATI ONS UNDER THE ROBI NSONF PATMAN ACT 3 AND THAT, IN

FACT, | N MOST | NSTANCES, AND --

1002= 4 I'S DOCUMENTATI ON OF MEETI NG COVPETI TI ON.

1003= 5 W TH RESPECT TO | NGRAM YOUR HONCOR, WEE' LL PRESENT THE
1004= 6 TESTI MONY OF THE EXECUTI VES WHO HAVE NEGOTI ATED W TH | NGRAM  VWHO
1005= 7 W LL TESTIFY TO THEI R BELI EF AND UNDERSTANDI NG THAT, | N FACT,
1006= 8 I NGRAM HAD OFFERED TERMS TO BORDERS | N ORDER TO MEET COWPETI TI ON
1007= 9 FROM PUBLI SHERS.

1008= 10 BECAUSE AS BORDERS AND WALDEN GREW THEI R RETAI L

1009= 11 DI STRI BUTI ON CENTERS, THOSE CENTERS COULD PERFORM THE SAME

1010= 12 FUNCTI ONS FOR THE BORDERS STCORES AND WALDEN STORES AS | NGRAM HAD
1011= 13 PREVI QUSLY BEEN PERFORM NG AND AS | NGRAM PERFORM5S FOR OTHER
1012= 14 BOOKSELLERS. AND AS A CONSEQUENCE, YOUR HONOR, | NGRAM IS FORCED
1013= 15 TO MEET THE PRI CI NG OF PUBLI SHERS | N ORDER TO OBTAI N BUSI NESS
1014= 16 FROM BORDERS OR TO GROW THAT BUSI NESS. SO WE' LL PRESENT THE
1015= 17 TESTI MONY OF PEOPLE DI RECTLY | NVOLVED | N THE NEGOTI ATI ONS.

1016= 18 THE FUNDAMENTAL PO NT OF THE TESTI MONY W LL BE THAT
1017= 19 BORDERS AND WALDEN, YOUR HONOR, ARE A DI FFERENT CLASS OF TRADE
1018= 20 THAN MOST OF THE PLAINTIFFS. SOME OF THE PLAI NTI FFS HAVE

1019= 21 DEVELOPED OR DO CLAIM -- |'M SORRY -- HAVE DEVELOPED RETAI L
1020= 22 DI STRI BUTI ON CENTERS AND ARE ABLE TO OBTAI N THE RETAIL

1021= 23 DI STRI BUTI ON CENTER DI SCOUNT. OTHERS ARE NOT.

1022= 24 TO CARRY FORWARD ON THE TESTI MONY W TH RESPECT TO THE
1023= 25 DEVELOPMENT OF THE BUSINESS, |'D LIKE TO PROVIDE YOU WTH A
1024= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

1025= OPENI NG STATEMENT \ STEER 1 DEMONSTRATI VE TI ME LINE, YOUR

HONOR, AND |'LL PROVI DE TWO



1026= 2 COPIES. TH' S HAS BEEN PROVI DED TO COUNSEL. 3 AS | S REFLECTED ON THE
TI ME LI NE, YOUR HONOR, WHAT

1027= 4 W LL SHOW IS THAT THE BORDERS GROUP STARTED OFF AS A SI NGLE
1028= 5 BOOKSTORE IN THE EARLY 1970S. THERE WLL BE TESTI MONY FROM ONE
1029= 6 OF THE ORI G NAL EMPLOYEES ABOUT THE HI STORY COF BORDERS.

1030= 7 BORDERS CREATED A SOPHI STI CATED COMPUTERI ZED

1031= 8 I NVENTORY MANAGEMENT SYSTEM FOR I TS OAN STORE, AND VHICH | T ALSO
1032= 9 USED AS A WHOLESALER FOR OTHER SO CALLED | NDEPENDENT STORES, FOR
1033= 10 CUSTOMER STORES. I N FACT, THE NAME OF My CLI ENT, BORDERS BOCKS,
1034= 11 ORI G NALLY WAS BOCK | NVENTORY SYSTEMS.

1035= 12 BORDERS DEVELOPED A WHOLESALE BUSI NESS | N THE 1970S
1036= 13 AND 1980S, AND AS A WHOLESALER, | T RECElI VED WHOLESALER

1037= 14 DI SCOUNTS. IN THE M D-1980S, THE PEOPLE FROM BORDERS W LL

1038= 15 TESTI FY THEY REALI ZED THAT THEY COULD APPLY THE COMPUTER SKI LLS
1039= 16 THEY HAD AND THE MANAGEMENT SKILLS THEY HAD TO DEVELOPI NG MORE
1040= 17 STORES OF THEIR OAN, AND SO THEY DI D THAT. THEY SET IT QUT TO
1041= 18 CREATE MORE BORDERS STORES.

1042= 19 AS THEY -- AS THE NUMBER OF BORDERS STORES WHO THEY
1043= 20 SUPPLI ED GREW THE PUBLI SHERS BEGAN TO TAKE THE POSI TI ON THAT
1044= 21 BCRDERS WAS NO LONGER A WHOLESALER AND WANTED TO REDUCE THE
1045= 22 DI SCOUNTS AVAI LABLE TO BORDERS. THI S WAS SOVETHI NG THAT THE
1046= 23 PEOPLE AT BORDERS NEGOTI ATED ABCUT.

1047= 24 THEY WLL TESTIFY THAT I N THEIR VI EW THE FUNCTI ON
1048= 25 THEY FULFI LLED FOR PUBLI SHERS REMAI NED THE SAME, EVEN THOUGH
1049= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

1050= OPENI NG STATEMENT \ STEER 1 THEY WERE NOT SUPPLYI NG THEI R OAN
STORES I N ADDI TI ON TO CUSTO

1051= 2 STORES. THE EVI DENCE W LL BE THAT TODAY, BORDERS STILL ACTS AS 3 A VWHOLESALER
FOR THREE CUSTOVER STORES.

1052= 4 THE EVI DENCE ALSO WLL SHOWN YCOUR HONOR, THAT W TH
1053= 5 RESPECT TO THE VARI OUS | NNOVATI ONS HAVI NG TO DO W TH RETURN
1054= 6 CENTER, DI STRI BUTI ON CENTER, SHORTAGE ALLOMNCES BASED ON

1055= 7 STATI STICS AND SO ON AND SO FORTH, THE WALDEN BOCK COVPANY

1056= 8 PARTI CI PATED | N THOSE | NNOVATI ONS EARLY ON.  NANY OF THEM WERE
1057= 9 LATER ADOPTED BY BORDERS BOOKS AND MUSIC.  AND TODAY, THEY' RE
1058= 10 USED BY THE ENTI RE ORGANI ZATI ON.

1059= 11 BUT AS SUPERSTORES DEVELOPED, AND THE TESTI MONY W LL
1060= 12 BE THAT SUPERSTORES, WHI CH WE REFER TO AS -- BY WH CH WE MEAN
1061= 13 STORES THAT HAVE LARGE AMOUNTS OF SPACE, MANY VCLUMES OF BOCKS,
1062= 14 ASSCCI ATED COFFEE SHOPS, AND I N THE CASE OF BORDERS, ALSO OFFER
1063= 15 MJSI C AND VI DEO, WHI CH WE BELI EVE DRAWS CUSTOMERS | NTO THE

1064= 16 STORES, THOSE STORES DI D HAVE AN | MPACT ON THE WALDEN BUSI NESS.
1065= 17 SOME OF THE WALDEN BOOK STORES DI D LOSE SALES AT
1066= 18 LEAST FOR A TI ME WHEN SUPERSTORES OPENED NEAR THEM AND THI S,
1067= 19 YOUR HONOR, UNDERSCCRES THE FUNDAMENTAL PROBLEM THAT WE' LL PO NT
1068= 20 OUT WTH THE PLAI NTI FF* S CASE.

1069= 21 YOU VE HEARD MR. YOUNG SAY THAT PLAI NTI FFS WLL SHOW
1070= 22 THAT THEY LOST SALES TO SUPERSTORE COWPETI Tl ON.

1071= 23 MY PO NT HERE IS THAT THE EVI DENCE W LL SHOW THAT I N
1072= 24 FACT, WALDEN BOOK COWPANY, WHI CH BENEFI TED, |F YOU BELI EVE THE
1073= 25 PLAI NTI FFS THEORY, FROM ALL OF THE DI FFERENCES THAT THEY ATTACK
1074= RAYNEE H. MERCADO, CSR, RWVR, CRR, FCRR (415) 626- 8404

1075= OPENI NG STATEMENT \ STEER 1 AS UNLAWFUL, ALSO LOST SALES TO
SUPERSTORE COMPETI TION.  THCS

1076= 2 SALES USUALLY REBOUNDED AFTER A TI ME BUT NOT ALWAYS. 3 THE PONT IS

SI MPLY THAT WE W LL SHOW THAT

1077= 4 IT IS THAT THE PLAI NTI FFS ARE COVPLAINING OF, IT IS A MARKET
1078= 5 CHANGE, IT IS THE RESULT OF CONSUMERS PREFERENCE FOR

1079= 6 SUPERSTORES FOR LARCGE SELECTI ON, FOR COVFORTABLE SURROUNDI NGS
1080= 7 AND SO ON AND SO FORTH, RATHER THAN THE DI FFERENCES, |F ANY, IN
1081= 8 TERMS THAT OUR CLI ENTS HAVE RECEI VED.

1082= 9 AND WE' LL PRESENT THE TESTI MONY OF A MAN NAMED

1083= 10 PHI LLI P JOHNSON, WHO S AN EXPERT ON THAT PARTI CULAR PO NT.

1084= 11 SO TO SUMVARI ZE, YOUR HONOR, AND CONCLUDE, IT IS OUR
1085= 12 VI EW AND WE BELI EVE THAT THE TESTI MONY W LL SHOW THAT THERE I S
1086= 13 NO ADVERSE EFFECT ON COVPETI TI ON FROM THE CONDUCT OF THE BORDERS
1087= 14 GROUP COWPANI ES; THAT, I N FACT, WHAT THEY HAVE DONE | S

1088= 15 I NNOVATI VE AND PRO- COVPETI TI VE AND HAS BROUGHT THE CONSUMERS THE
1089= 16 KI NDS OF SELECTI ON AND SURROUNDI NGS THAT THEY WANT AND THAT THAT
1090= 17 I'S THE REASON FOR BORDERS' SUCCESS AND THAT STRATEGY HAS BEEN

1091= 18 USED SUCCESSFULLY BY A NUMBER OF THE PLAI NTI FFS THEMSELVES.



1092= 19 OTHERS HAVE CHOSEN NOT TO PURSUE | T.

1093= 20 THANK YOU VERY MUCH.

1094= 21 THE COURT: ALL RI GHT.

1095= 22 MR YOUNG, JUST TO REFRESH MY RECOLLECTION, DIDN' T --
1096= 23 MY UNDERSTANDI NG AND THI' S -- THE PLAI NTI FFS' DAI LY MEMO WOULD BE
1097= 24 ACCOVPANI ED BY THE EXHI BI TS, AND | PRESUME YOU HAVE THOSE

1098= 25 AVAI LABLE. | JUST DON' T WANT TO HOLD UP --

1099= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626- 8404

1100= OPENI NG STATEMENT \ STEER 1 MR YOUNG WVE DO HAVE
THE EXH BI TS, YOUR HONOR.

1101= 2 THEY ARE I N Bl NDERS AS YOUR HONCR REQUESTED BY DAY BY W TNESS, 3 AND THEY HAVE
BEEN SUPPLI ED TO THE DEFENDAN

1102= 4 THE COURT: THANK YQOU.

1103= 5 MR YOUNG THANK YQU.

1104= 6 THE CLERK: YES, YOUR HONOR. THEY' RE RI GHT BEHI ND
1105= 7 YOU I'N YOUR BOOK.

1106= 8 THE COURT: | THOUGHT WE WERE GO NG TO HAVE THE ONES
1107= 9 FOR EACH DAY.

1108= 10 THE CLERK: THEY ARE, YOUR HONOR  THOSE ARE FOR EACH
1109= 11 DAY. TH S IS FOR TODAY. THOSE ARE ALL FOR TCDAY, YOUR HONOR.
1110= 12 MR DE BRU N. YOUR HONOR, IF | MAY ADDRESS --

1111= 13 THE COURT: THERE ARE ONLY THREE LI STED ON THE MEMO
1112= 14 FOR TODAY.

1113= 15 MR DE BRUN YOUR HONOR, |F I COULD, THE PROBLEM
1114= 16 YOUR HONOR, IS THE FI RST SEVEN EXH BI TS ARE COPI ES OF THE RED
1115= 17 BOOK THAT THE COURT HAS HEARD TESTI MONY ABOUT FOR 1994 TO THE
1116= 18 PRESENT. EACH RED BOXX -- THIS -- TH' S IS THE ACTUAL BOCOK, YCOUR
1117= 19 HONCOR (| NDI CATI NG) .

1118= 20 THE COURT: YES.

1119= 21 MR DE BRUN |IT'S QUTE TH CK, AND THAT' S WHY --
1120= 22 THERE ARE MANY VOLUMES FOR TCDAY. THE ACTUAL EXHI BI TS OTHER
1121= 23 THAN THE RED BOOK ARE VERY FEW AND THEY ALSO SHOULD BE BEHI ND
1122= 24 YOU.

1123= 25 THE COURT: THE COURT WLL BE IN RECESS UNTIL FIVE
1124= RAYNEE H. MERCADO, CSR, RVR, CRR, FCRR (415) 626- 8404

1125= OPENI NG STATEMENT \ STEER 1 M NUTES PAST 10: 00.
1126= 2 THE CLERK: ALL RI SE. 3 (RECESS TAKEN AT 9:47 A M)
1127= 4 ( CONTI NUED NEXT PAGE; NOTHI NG OM TTED. )

1128= 5

1129= 6

1130= 7

1131= 8

1132= 9

1133= 10

1134= 11

1135= 12

1136= 13

1137= 14

1138= 15

1139= 16

1140= 17

1141= 18

1142= 19

1143= 20

1144= 21

1145= 22

1146= 23

1147= 24

1148= 25

1149= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

1150= ( PROCEEDI NGS RESUME AT 10: 07 A. M)

1151= THE COURT: PLEASE BE SEATED. CALL YOUR FI RST

1152=W TNESS, MR YOUNG

1153= MR DEBRUN:  THANK YOU, YOUR HONOR.

1154= THE COURT: MR DEBRU N

1155= MR DEBRU N. MR RHETT JACKSON.

1156= THE CLERK: PLEASE RAI SE YOUR RI GHT HAND.

1157= JAMES RHETT JACKSON,

1158=CALLED AS A W TNESS FOR THE PLAI NTI FFS, HAVI NG BEEN DULY SWORN,
1159=TESTI FI ED AS FOLLOWS:



1160= THE CLERK: THANK YOU. PLEASE BE SEATED.

1161= THE WTNESS: THANK YQU.

1162= THE CLERK: PLEASE STATE YOUR FULL NAVMVE AND SPELL
1163=YOUR LAST NAME FOR THE RECORD.

1164= THE W TNESS: My FULL NAME IS JAMES RHETT JACKSON,
1165=SENI OR. LAST NAME | S SPELLED J-A-CG K-S-O-N

1166= DI RECT EXAM NATI ON

1167=BY MR DEBRU N

1168=Q MR JACKSON, WHAT | S YOUR ADDRESS?

1169=A. MW HOVE ADDRESS | S 4848 LANDROM DRI VE, CCOLUMBI A, SOUTH
1170=CARCLI NA, 29206.

1171=Q  WHAT IS YOUR CURRENT OCCUPATI ON, SIR?

1172=A. |' M NOW EMPLOYED BY THE HAPPY BOOKSELLER, | N COLUMBI A.
1173=Q  HOW LONG HAVE YQU BEEN ASSCCI ATED W TH THE HAPPY BOOKSELLER
1174=I N COLUMBI A, SOUTH CAROLI NA?

1175=A. ALMOST 30 YEARS.

1176=Q BRI EFLY, WHAT ARE YOUR RESPONSI BI LI TI ES W TH THE HAPPY
1177=BOOKSELLER?

1178=A. AT TH' S TIME MY RESPONSI Bl LI TI ES ARE MOSTLY FI NANCI AL
1179=MATTERS. | HANDLE ALL THE FI NANCI AL MATTERS OF ACCOUNTS
1180=PAYABLE, ACCOUNTS RECEI VABLE, PAY ALL THE | NVO CES, PRQJIECT
1181=CASH FLOW | THI NK THAT ABOUT COVERS IT. BUT | ALSO SELL
1182=BOCKS. LOVE TO SELL BOCKS.

1183=Q HAVE YOU HAD OTHER RESPONSI Bl LI TIES W TH THE STORE DURI NG
1184=THE 30 YEARS YQU VE BEEN ASSOCI ATED WTH I T?

1185=A. VELL, | FOUNDED THE BOOKSTCRE I N 1974, AND | HAD ALL
1186=RESPONSI BI LI TTES UP UNTIL | SOLD THE PARTNERSHI P TO THE PRESENT
1187=0OMNER ABQUT THREE YEARS AGO, AND HE BOUGHT I T ON JANUARY THE
1188=1ST, 1999.

1189=Q THANK YOU. MR JACKSON, VERY BRI EFLY, |'D LIKE TO REVI EW
1190=AND ASK YOU A FEW QUESTI ONS ABOUT YOUR BACKGROUND. WHERE DI D
1191=YOU GO TO SCHOOL?

1192=A. | STARTED OUT AT CLEMSON COLLEGE. AT THAT TIME IT WAS
1193=CLEMSON COLLEGE, NOT CLEMSON UNI VERSITY. |IT WAS DURI NG WORLD
1194=WAR | I. | GOT DRAFTED, VEENT | NTO THE NAVY, AND THEN | WAS SENT

1195=TO THE UNI VERSI TY OF SOUTH CARCLI NA AND THE NAVAL OFFI CERS
1196=TRAI NIl NG PROGRAM CALLED NAVAL V12, AND | GOT AN ACCELERATED
1197=COURSE AND GOT A DEGREE I N ELECTRI CAL ENG NEERI NG BEFCORE | WENT
1198=TO M DSH PMAN SCHOCL.

1199=Q AND THEN DI D YOU SERVE | N THE WAR?

1200=A. VELL, | SERVED IN THE PACIFIC. NOBODY EVER SHOT AT Mg, BUT
1201=1 WAS OQUT THERE, YES.

1202=Q WHAT DID YQU DO, SIR, AFTER YOU FI NI SHED YOUR M LI TARY
1203=SERVI CE?

1204=A. | OPENED A FURN TURE BUSI NESS.

1205=Q  AND HOW LONG VERE YQU I N THE FURNI TURE BUSI NESS?

1206=A. ABOUT 25 YEARS.

1207=QHAVE YOQU BEEN | NVOLVED, SIR, | N ANY COMMUNI TY

1208=0RGANI ZATI ONS, I N COLUMBI A, SQUTH CARCLI NA, OR I N SOUTH
1209=CARCLI NA?

1210=A. YES, QUUTE AFEW | DID ALOT OF CIVIL RIGHTS WORK. | WAS
1211=A MEMBER OF THE STATE PROBATI ON, PARDON AND PAROLE BOARD FOR 20
1212=YEARS. |'M ACTIVE IN My CHURCH. |'M ACTIVE I N AN ORGANI ZATI ON
1213=CALLED THE COMMUNI TY RELATI ONS COUNCI L, WH CH WAS FORMED I N THE
1214=60"S TO BRI NG THE RACES TOGETHER I N AN | NCLUSI VE COMMUNI TY.
1215=Q  APART FROM YCUR DEGREE | N ELECTRI CAL ENG NEERI NG FROM THE
1216=UNI VERSI TY OF SOUTH CARCLI NA, DO YOU HAVE ANY OTHER FORVAL
1217=EDUCATI ON OR TRAI NI NG?

1218=A. NO, | DO NOT.

1219=Q  HAVE YOU RECElI VED ANY HONORARY DEGREES?

1220=A. | HAVE RECEl VED THREE DOCTORS OF HUMANI TI ES FROM -- TWO
1221=FROM BLACK COLLEGES AND ONE FROM A METHODI ST COLLEGE I N SOUTH
1222=CARCLI NA; AND THEY WERE MOSTLY BECAUSE OF MY WORK | N RACE
1223=RELATI ONS.

1224=Q ALL RIGHT. MR JACKSON, YOU STATED THAT YOU OPENED THE

1225=HAPPY BOCOKSELLER IN 1974. WHY DI D YOU GO | NTO THE BOOKSELLI NG
1226=BUSI NESS?

1227=A. BECAUSE | LOVE BOOKS AND | DREAMED OF OPENI NG A BOOKSTORE
1228=FCR YEARS. | HAVE A TWN BROTHER, AND WE DREAMED FOR YEARS CF
1229=CPENI NG A BOOKSTORE, AND HE BECAME PRESI DENT OF ONE OF CUR



1230=STATE COLLEGES. THAT ELIM NATED HM SO My WFE AND | WORKED
1231=HARD ON I T, TO FIND A WAY TO DO I T.

1232=Q DI D YOU BUY AN EXI STI NG STORE OR DID YOU OPEN A NEW STCRE?
1233=A. NO, | OPENED A NEW STORE.

1234=Q WHO CHOSE THE NAME THE HAPPY BOCOKSELLER?

1235=A. MW WFE AND | VERE SITTI NG DO | N THE DEN ONE NI GHT AND WE
1236=VEERE JUST WRI TI NG DOAN NAMES, AND SHE SAI D, "WELL, YOU KNOW
1237=YQU LL BE VERY HAPPY W TH THE BOOKSTORE," AND | SAID, "THAT
1238=M GHT BE A GOOD NAME. LET'S NAME I T THE HAPPY BOOKSELLER. "
1239=AND | FlI GURED THERE WOULD BE A LOT OF BOOKSTORES | N THE COUNTRY
1240=CALLED HAPPY BOCOKSELLER. | CALLED THE AMERI CAN BOOKSELLERS
1241=ASSCCI ATI ON AND THERE WAS NONE OTHER, SO WE NAMED I T THE HAPPY
1242=BOCKSELLER

1243=Q. WHERE WAS THE STORE ORI G NALLY LOCATED?

1244=A. VEE HAD A DI FFI CULT TI ME FI NDI NG A PLACE FOR A STCRE. | HAD
1245=A FRIEND WTH A H CKORY FARMS STORE, AND HE HAD A LI TTLE MORE
1246=ROOM THAN HE NEEDED, AND HE LEASED ME 1100 SQUARE FEET, AND HI S
1247=STORE WAS LOCATED I N A NEI GHBORHOCD MALL, AND THAT' S WHERE WE
1248=STARTED.

1249=Q AND AGAIN, WAS THI S I N COLUMBI A, SOUTH CARCLI NA?

1250=A. I N CCLUMBI A, SQUTH CARCLI NA, COFF FOREST DRI VE.

1251=Q WHAT KIND OF A BOOKSTORE DI D YOU OPEN? CAN YOU DESCRI BE
1252=THE STORE?

1253=A. | DREAMED OF OPENI NG A CGENERAL BOOKSTORE, | N ALL
1254=CATEGORI ES, A BROAD STORE, AND I KNEW YQU COULDN T DO THAT W TH
1255=1100 FEET, BUT THAT WAS THE STARTI NG PLACE, AND | WAS LOCKI NG
1256=FOR SOME LARGER QUARTERS ALMOST AS SOON AS WE OPENED, BECAUSE A
1257=CENERAL BOCOKSTORE.

1258=Q  VWHAT CATEGORI ES OF BOOKS DI D YOU CARRY AT THAT TI ME?
1259=A. WE CARRIED ALL CATEGORI ES, FROM RELI G ON AND PHI LOSCGPHY,
1260=FI CTI ON, NONFI CTI ON, COOKBOOKS, CHI LDREN S BOOKS, TEST BOCKS,
1261=TEST PREP BOOKS, JUST ABCQUT EVERYTHI NG THAT A GOCD BOOKSTCRE
1262=SHOULD CARRY.

1263=Q DO YQU STILL CARRY ALL OF THOSE CATEGORI ES TODAY?

1264=A. YES, WE DO

1265=Q NOW YQOU SAI D THAT WHEN YOU OPENED YOU HAD 1100 SQUARE
1266=FEET. @ ABOUT HOW MANY TI TLES DI D YOU CARRY WHEN YOU OPENED THE
1267=STORE?

1268=A. AT THAT TIME, | WOULD SAY WE -- YOU COULD HARDLY MOVE I N
1269=THE STORE, BUT IT WAS JAMVED. | WOULD SAY WE HAD SEVERAL
1270=THOUSAND TI TLES.

1271=Q  AND HOW MANY EMPLOYEES WHEN YOU OPENED THE STORE?

1272=A. WHEN | OPENED THE STORE W TH ONE FULL-TI ME PERSCON, TWO
1273=PART- TI ME COLLEGE STUDENTS, AND BETTY, MY W FE, AND RHETT,
1274=MYSELF.

1275=Q SO YOUR WFE ALSO WORKED I N THE STORE?

1276=A. YES, SHE DI D.

1277=Q DO YOU RECALL APPROXI MATELY WHAT YOUR SALES WERE | N YOUR
1278=FI RST FULL YEAR OF BUSI NESS?

1279=A. JUST A LI TTLE OVER A HUNDRED THOUSAND.

1280=Q ALL RIGHT, MR JACKSON, LET ME MOVE FORWARD TO 1993. WHERE
1281=WAS YOUR STORE LCCATED AT THAT TI ME?

1282=A. 1993, |IT WAS LOCATED ON FOREST DRI VE, ABQUT 1 M LE FROM
1283=WHERE THE ORI G NAL STORE V\ERE.

1284=Q  AND | S THAT WHERE THE STORE STILL IS TODAY?

1285=A. YES.

1286=Q  WHAT | S THE ADDRESS OF THE STORE?

1287=A. 4525 FOREST DRI VE.

1288=Q I N 1993, FOCUSI NG I NI TI ALLY AT THAT PERI OD, ABOUT HOW LARCE
1289=HAD THE STORE BECOME | N TERM5 OF SQUARE FOOTAGE?

1290=A. I N 1993?

1291=Q YES, SIR

1292=A. 6,000 SQUARE FEET.

1293=Q AND ABOUT HOW MANY TI TLES DI D YOU HAVE AT THAT TI ME?

1294=A. 55, 000, APPROXI MATELY, UP AND DOWN, FROM 60 TO 50, YES.
1295=Q | S THE STORE TODAY APPROXI MATELY THE SAME SIZE AS IT WAS IN
1296=1993?

1297=A. YES.

1298=Q  ABQUT HOW MANY EMPLOYEES DI D YOU HAVE I N 19937

1299=A. | TH NK 15, 16.



1300=Q NOW HOWDI D THE SI ZE OF THE HAPPY BOOKSELLER AT THAT TI ME,
1301=1993, COWMPARE TO OTHER BOOKSTORES | N THE STATE OF SOUTH
1302=CARCLI NA?

1303=A. IN 1993, WE WERE THE LARGEST BOOKSTORE | N SCUTH CARCLI NA.
1304=Q DO YOU RECALL WHAT YOUR SALES WERE FCR THAT YEAR, 19937
1305=A. 1993, THEY WERE ABQUT 1, 600, 000.

1306=Q  AND AT THAT TIME, AGAI N FOCUSED ON 1993, WHO WERE YOUR
1307=PRI NCI PAL COVPETI TORS FOR THE SALE OF BOOKS?

1308=A. AT THAT TI ME THERE WERE THREE OTHER | NDEPENDENT BOOKSTORES,
1309=AND | THI NK THERE WERE FOUR, MAYBE FI VE WALDENBOCKS, TWO B.
1310=DALTON. THE UNI VERSI TY OF SOUTH CAROLI NA, WHICH IS A LARGE
1311=UNI VERSI TY, HAD A LARGE TRADE BOOKSTORE, AND | THI NK THAT WOULD
1312=ABQUT COVER

1313=Q NOW AT THAT TI Mg, SIR, WHAT WOULD YOU DESCRI BE TO BE THE
1314=BREADTH OF YOUR TRADI NG AREA? FROM WHERE DI D YOUR CUSTOMERS
1315=COVE?

1316=A. VELL, WE HAD BU LT A REPUTATI ON OF HAVI NG THE BEST
1317=BOOKSTORE | N SOUTH CARCLI NA. WE ALWAYS HAD PECPLE WHO KNEW HOW
1318=TO SELL BOOKS AND LOVED BOOKS, AND WE HAD PECPLE COM NG EASI LY
1319=FROM A 20-M LE RADI US, AND WE HAD OCCASI ONALLY CUSTOMERS COVE
1320=I N FROM A HUNDRED M LES.

1321=Q DURI NG THE PERI OD BETWEEN 1974, WHEN YOU OPENED THE STORE,
1322=AND 1993, WERE YQU | NVOLVED AT ALL WTH THE AMERI CAN
1323=BOCKSELLERS ASSCCI ATI ON?

1324=A. STARTI NG AT WHAT DATES?

1325=Q  VELL, JUST DURI NG TH S TI ME WE' VE COVERED, FROM 1974 WHEN
1326=YCU OPENED YOUR BOOKSTCRE - -

1327=A. YES.
1328=Q -- TO 1993.
1329=A. | WAS ELECTED TO THE BOARD I N 1982, AND 23 YEARS LATER |

1330=BECAME VI CE PRESI DENT FOR TWO YEARS, AND THEN | WAS PRESI| DENT
1331=CF THE AMERI CAN BOOKSELLERS ASSOCI ATI ON, FROM ' 86 TO ' 87,
1332="'87-' 88.

1333=Q ALL RIGHT. MWING FORWARD, SIR, SINCE 1993, HAVE YQOU FACED
1334=ANY ADDI TI ONAL COVPETI TORS FOR THE SALE OF BOOKS | N COLUMBI A,
1335=SCQUTH CARCLI NA?

1336=A. MOWVI NG FORWARD FROM ' 93?

1337=Q YES, SIR

1338=A. YES, WE HAD A BOOKS-A-M LLION OPEN UP I N '93, AND WE HAD A
1339=BARNES & NOBLE OPEN UP I N ' 95, AND THEN WE HAD ANOTHER
1340=BOOKS- A-M LLION OPEN UP IN '96, | BELI EVE, AND ANOTHER BARNES &
1341=NOBLE IN ' 97.

1342=Q DO YOU RECALL WHEN THE FI RST BARNES & NOBLE STORE OPENED?
1343=A. 1995, IN THE FALL.

1344=Q VWHERE | S THAT STORE LOCATED?

1345=A. THAT IS LOCATED ON HARBI SON BOULEVARD, | N COLUMBI A

1346=Q  ABQUT HOW FAR AVWAY | S THAT FI RST BARNES & NOBLE STORE FROM
1347=YCQUR STORE?

1348=A. EIGHT TO TEN M LES.

1349=Q LET ME ASK YOU TO LOOK AT AN EXHI BI T WHI CH SHOULD BE IN A

1350=BINDER RIGHT IN FRONT OF YOU. IT' S EXH BIT 2519. |T SHOULD BE
1351=TOMARD THE BACK. 2519.

1352=A. WOULD IT BE -- OKAY, | SEE A 2591 -- CKAY, | SEEIT, I'M
1353=SCRRY.  OKAY.

1354=Q DO YQU HAVE THAT EXHIBIT IN FRONT OF YOU, SIR 2519?
1355=A. YES, | DO

1356=Q CAN YQU | DENTI FY WHAT THAT | S?

1357=A. THAT'S A MAP OF COLUMBI A AND SURROUNDI NG AREAS.

1358=Q ALL RIGHT. CAN YQU I DENTIFY ON THAT MAP, SIR WHERE YOUR
1359=STORE | S LOCATED?

1360=A. YES. M STORE IS LOCATED -- IT'S A GREEN DOT WTH A YELLOW
1361=CI RCLE AROUND I T, ON FOREST DRI VE.

1362=Q AND IS THERE A BOX | NDI CATI NG "HAPPY BOOKSELLER, 4525
1363=FOREST DRI VE," PO NTI NG TO THAT DOT?

1364=A. NO, IT IS NOT ON TH S NAP.

1365=Q ARE YQU LOOKI NG AT 25197

1366=A. NO, I'MNOT. 1'MLOOKING AT ONE, IT"S A MAP, BUT IT'S -- |
1367=PULLED THE WRONG PAGE. YES, THERE' S A BLOCK THAT SAYS, "THE
1368=HAPPY BOOKSELLER. "

1369=Q  OKAY, AND JUST FOR THE RECCORD, YOUR STORE IS THE STORE W TH
1370=THE GREEN DOT AND THE YELLOW Cl RCLE AROUND | T?



1371=A. YES.

1372=Q NOW ON THI S MAP, SIR, CAN YQU | DENTI FY, WHERE | S THE FI RST
1373=BARNES & NOBLE THAT OPENED?

1374=A. THE FI RST BARNES & NOBLE IS OVER ON THE LEFT, AND IT'S A

1375=RED DOT, AND I T SAYS "BARNES & NOBLE, 278A HARBI SON BOULEVARD. "
1376=Q ALL RIGHT, NOW WHEN THAT STORE OPENED I N THE FALL OF 1995,
1377=WAS THERE ANY | MPACT YCOUR BUSI NESS WHEN THAT STORE OPENED?
1378=A. YES.

1379=Q CAN YQU DESCRI BE THAT | MPACT, SIR?

1380=A. WELL, TWO I MPACTS, REALLY. OF COURSE, OUR SALES DECREASED
1381=SOVE, BUT THE BI GGEST | MPACT VEE HAD WAS ON OUR GROSS PRCFI TS.
1382=THAT STORE OPENED W TH A DI SCOUNT PROGRAM CF 10 PERCENT ON ALL
1383=HARDBACKS, 40 PERCENT ON NEW YORK TI MES TOP TEN FI CTI ON AND
1384=NON FI CTI ON, AND 25 PERCENT ON NEW YORK TI MES PAPERBACKS,
1385=FI CTI ON AND NON- FICTI ON, AND AS | SAID, 10 PERCENT ON ALL
1386=HARDBACKS I N THE STORE, AND WE FELT THAT WE WOULD LOSE A LOT OF
1387=CUSTOVERS | F VE DI DN T MATCH THAT DI SCOUNT, SO WE MATCHED I T
1388=I MVEDI ATELY, AND I T REDUCED OUR GROSS PRCFI T CONSI DERABLY.
1389=Q NOWN WHEN YOU REFER TO NEW YORK TI MES HARDBACK AND
1390=TRADEBACK, ARE YOU REFERRI NG TO THE NEW YORK TI MES BEST- SELLER
1391=LI| STS?

1392=A. YES, YES, CORRECT.

1393=Q  YOU TESTI FI ED THAT THERE WAS AN | MPACT ON YOUR SALES. LET
1394=ME ASK YQU TO LOCK AT EXHI BI T 192.

1395=A. | WANT TO GET THIS RIGHT, NOW 192, |IT WOULD BE BEHI ND THE
1396=NUMBER, | NSTEAD OF I N FRONT OF THE NUMBER.

1397=Q YES, THAT' S CORRECT, RI GHT BEHI ND THE TAB.

1398=A. CKAY.

1399=Q NOW MR JACKSQON, ARE YOU FAM LI AR WTH TH S DOCUMENT,

1400=EXH BI T 192?

1401=A. YES.

1402=Q  CAN YQU | DENTI FY FOR THE COURT -- WELL, FIRST OF ALL, LET
1403=ME ASK YQU, WHO PREPARED THI S EXHI BI T?

1404=A. | DID.

1405=Q ALL RIGHT. CAN YQU I DENTI FY FOR THE COURT WHAT THI S
1406=EXH BI T | S?

1407=A. WELL, I WAS WORKING ON -- TO TRAI N ANDY GRAVES, THE NEW
1408=0OWNER OF THE BOOKSTORE, | WAS WORKI NG ON A PROJECTI ON TO SHOW
1409=H M HOW THE SALES HI STORY HAD BEEN OVER THE YEARS, AND | WENT
1410=BACK AS FAR AS | COULD FI ND, AND ON THAT PARTI CULAR DATE, AND
1411=THI' S LI ST I S SALES PER MONTH BY EACH MONTH, PER YEAR, STARTI NG
1412=WTH ' 92 FOR THE FI RST FULL YEAR, BUT OUR FI SCAL YEAR AT THAT
1413=TI ME RAN FROM OCTCBER 1 TO SEPTEMBER 30, SO YOU W LL SEE UNDER
1414='91, I T STARTS WTH OCTOBER 1.

1415=Q ALL RIGHT. NOW HOW DI D YOU PHYSI CALLY PREPARE THI S CHART?
1416=VWHAT DI D YOU DO?

1417=A. WE KEEP A BOCOK EVERY DAY OF DAILY SALES, AND THEN VWE
1418=ACAUMILATE THAT TO MONTHLY SALES, AND WE STORE THESE BOCKS, AND
1419=I SEARCHED ALL THOSE BOOKS FOR THESE RECORDS.

1420=Q SO YQU COWPI LED THI S DOCUMENT FROM YOUR LEDGERS OF DAILY
1421=AND MONTHLY SALES?

1422=A. YES.

1423=Q  DOES TH S DOCUMENT SHOW MR JACKSON, THE | MPACT ON YOUR
1424=SALES AFTER THE FI RST BARNES & NOBLE STORE OPENED I N 19957

1425=A. YES, IT DOES. |IF YOU -- WVELL, YOU COULD TAKE, FOR

1426=I NSTANCE, |F YOU LOOK AT DECEMBER, | T SHOAS A DROP FROM 207 TO
1427=188.

1428=Q |'M SORRY, SO |F WE' RE LOOKI NG AT -- WHEN DI D THE BARNES &
1429=NOBLE STORE OPEN, SIR? YQU SAID WAS I N THE FALL OF 1995?
1430=A. YES.

1431=Q SO IF | COWARE YOUR SALES I N DECEMBER OF 1995 TO YCOUR
1432=SALES | N DECEMBER OF 1994 --

1433=A. RIGHT.

1434=Q -- WHAT DCES THAT SHOW SIR?

1435=A. | T SHOAS A $30, 000 DRCP, VYES.

1436=Q ALL RIGHT. WHAT ABQUT IF | --

1437=A. | T ALSO SHONS A NOVEMBER DROP OF ABQUT 20, 000.

1438=Q AND THAT' S COVPARI NG YOUR SALES | N NOVEMBER OF 1995 TO YOUR
1439=SALES | N NOVEMBER OF 19947

1440=A. CORRECT.



1441=Q  LET ME JUST ESTABLISH THIS IN THE RECORD, SIR  WHAT WERE
1442=YOUR SALES I N NOVEMBER OF 19947

1443=A. NOVEMBER OF 1994 WVERE $104, 800.

1444=Q  WHAT WERE YOUR SALES | N NOVEMBER OF 19957

1445=A.  $86, 100.

1446=Q ALL RIGHT. WHAT WERE YOUR SALES | N DECEMBER OF 19947
1447=A. $199, 200.

1448=Q  WHAT WERE YOUR SALES | N DECEMBER OF 19957

1449=A. 172, 000.

1450=Q  OKAY. DI D THAT PATTERN OF A DECLINE IN SALES OVER THE
1451=PRECEDI NG YEAR CONTI NUE FOR SEVERAL MORE MONTHS?

1452=A. I NTO --

1453=Q I NTO 1996.

1454=A. ACTUALLY, YES, IT DD

1455=Q NOW APART FROM THI S | MPACT ON YOUR SALES, WERE THERE ANY
1456=0THER REASONS WHY YOU BELI EVE THAT YOU COMPETE W TH THAT STCRE,
1457=THE BARNES & NOBLE STORE ON HARBI SON BOULEVARD?

1458=A. VELL, YES. WE HAD A GOOD CUSTOVER BASE | N THAT AREA PRI OR
1459=TO THEIR OPENING | WENT TO THEI R GRAND OPENI NG, AND | WAS
1460=I NVI TED TO COVE TO THE GRAND OPENI NG AND AS | GOT | N THERE,
1461=THEY HAD A PRETTY PACKED HOUSE AND THE PLACE WAS FULL OF MY
1462=CUSTOVERS. | T WAS KIND OF | NTERESTI NG I N FACT, TWO OR THREE
1463=CF THEM CAME UP TO ME AND SAID, "RHETT, | DON T WANT YOU TO SEE
1464=ME I N HERE, " BUT YES, THAT WAS A GOOD CUSTOVER BASE FOR US.
1465=Q  AND --

1466=A. AND EVEN BEYOND I T, INTO THE LI TTLE TOANS BEYOND THAT,
1467=I RMO, NEWBERRY, PROSPERI TY, THAT WAS ALL A GOOD CUSTOVER BASE
1468=FOR US.

1469=Q YOU TESTI FI ED EARLI ER THAT YOUR TRADI NG AREA BEFCRE 1993
1470=WAS AT LEAST 20 M LES AROUND YOUR STORE, AND PERHAPS EVEN
1471=BEYOND THAT TO OTHER AREAS OF THE STATE.

1472=A. YES.

1473=Q IS THAT BARNES & NOBLE STORE ON HARBI SON BOULEVARD LOCATED
1474=W TH N THAT 20-M LE TRADI NG AREA?

1475=A. YES, IT'S WELL WTHIN I T, YES

1476=Q DO YOU HAVE ANY DOUBT, SIR, WHETHER YOU COWPETE W TH THAT
1477=BARNES & NOBLE STORE?

1478=A. | HAVE NO DOUBT AT ALL.

1479=Q  WHEN YOU WERE I N THE STORE FOR THE OPENI NG, DI D YOU HAPPEN
1480=TO NOTI CE THE KI NDS OF BOOKS THAT WERE BEI NG SOLD BY BARNES &
1481=NOBLE?

1482=A. YES. THEY WERE HANDLI NG MUCH THE SAME BOCOKS THAT WE WERE
1483=HANDLI NG, FROM THE SAME PUBLI SHERS. | RECOGNI ZED MANY OF THE
1484=TI TLES THAT THEY CARRIED. | SAW SOVE OF THEI RS THAT WE CARRI ED
1485=TI TLES I N THAT PARTI CULAR CATEGORY THAT THEY DI DN' T CARRY THAT
1486=VE DI D CARRY, BUT -- AS A MATTER OF FACT, WE HAD SOME FUN, |
1487=WAS WTH A FRI END, AND SEVERAL BOOKS THAT WE SELL REGULARLY, |
1488=WOULD CHECK TO SEE | F THEY WERE ON THE SHELVES, SOVE WERE AND
1489=SOVE VEREN T.

1490=Q MANY OF THE BOOKS YOU SAW I N THAT STORE WERE THE SAME BOCKS
1491=YOU VERE SELLI NG I N YOUR STORE?

1492=A. YES, YES.

1493=Q NOW YOQU TESTI FI ED THAT A SECOND BARNES & NOBLE STCRE
1494=0PENED, | BELI EVE, I N 1997?

1495=A. 1997, YES.

1496=Q LET ME GO BACK TO THAT MAP, WHICH IS 2519, THE EXHI BIT
1497=BEHI ND TAB 2519.

1498=A. | GOT IT.

1499=Q WHERE | S THE SECOND BARNES & NOBLE LOCATED?

1500=A. I T'S LOCATED WHERE THE RED DOT | S.

1501=Q WHI CH RED DOT IS THAT, SIR?

1502=A. |I'M SORRY, THERE' S AN ARROW THAT SAYS, "BARNES & NOBLE,
1503=3400 FOREST DRI VE," AND THERE' S AN ARROW TO A RED DOT ON FOREST
1504=DRI VE.

1505=Q ALL RIGHT, SO IS THAT THE RED DOT THAT' S JUST PRETTY CLGCSE,
1506=RI GHT NEXT TO THE GREEN DOT THAT'S YOUR STCRE?

1507=A. YES. THAT'S LESS THAN A M LE AVAY.

1508=Q LESS THAN A M LE AWAY?

1509=A. YES.

1510=Q DO YQU HAVE ANY DCQUBT, SIR, THAT YOU COWETE W TH THAT



1511=STORE?

1512=A. | HAVE NO DOUBT WHATSOEVER.

1513=Q HAVE YOU BEEN I N THAT STORE, SIR?

1514=A. YES, | HAVE.

1515=Q HAVE YOU NOTI CED THE BOOKS THAT ARE SOLD | N THAT STORE?
1516=A. YES, VERY SIMLAR TO WHAT WE SELL.

1517=Q NOW YOU ALSO TESTI FI ED THAT I N ADDI TI ON TO AN | MPACT ON
1518=YOUR SALES, THAT THESE BARNES & NOBLE STORES HAVE AN | MPACT
1519=YOUR GRCSS PROFIT MARG N. FIRST OF ALL, CAN YOQU DEFI NE FOR THE
1520=RECORD, WHAT IS A GROSS PRCFI T MARG N?

1521=A. VELL, |'VE ALWAYS WORKED HARD TO KEEP A GROSS PROFI T OF
1522=ABQUT 38.5, WH CH MEANS THAT FOR EVERY HUNDRED DOLLARS WORTH
1523=0CF SALES, YOU MAKE GROSS 38 AND- A-HALF DOLLARS. AND OUR GROSS
1524=PROFI TS VENT DOWN TO 32, 33, 34, AFTER WE HAD TO MATCH THAT

1525=DI SCOUNTS.

1526=Q LET ME JUST MAKE SURE I T'S CLEAR  WHEN -- WHAT IS | NCLUDED
1527=I N GROSS PROFI TS?

1528=A. THAT | S THE PROFI T THAT YOU MADE BEFORE ANY EXPENSES. |IN
1529=0THER WORDS, |F YQU SELL -- |IF YOU BUY SOVETH NG FOR A HUNDRED
1530=DOLLARS, | T COSTS YOU $60, AND YOU HAVE NO DI SCOUNTS, YQOU HAVE
1531=A 40 PERCENT GROSS PROFIT.

1532=Q SO IT' S JUST YOUR SALES REVENUE LESS THE COST OF GOODS THAT
1533=YCQU SCLD.

1534=A. EXACTLY, YES.

1535=Q ALL RIGHT. AND YQU SAI D THAT YOQU TRIED, H STORI CALLY, TO
1536=KEEP YOUR GROSS PROFI T MARG N AT ABOUT 38 AND- A- HALF PERCENT?
1537=A. CORRECT.

1538=Q DURI NG THAT TI ME WHEN YOUR GROSS PROFI T WAS APPROXI MATELY
1539=38.5 PERCENT -- YQU SAI D THAT WAS BEFORE EXPENSES. WHAT WAS
1540=YOUR PRCFI T MARG N AFTER YOU HAD DEDUCTED ALL OF YOUR EXPENSES?
1541=A. I N, SAY, WHAT YEAR?

1542=Q  ABQUT 1993.

1543=A. NI NETY-THREE? SEVEN, EI GHT PERCENT.

1544=Q AND JUST FOR THE RECORD, CAN YQU DEFI NE, WHAT | S THAT
1545=MEASURE CALLED, AFTER YOU VE DEDUCTED YOUR EXPENSES?

1546=A. THAT' S CALLED THE NET PROFI T.

1547=Q ALL RIGHT, AND SO WHAT IS NET PROFI T, FOR THE RECORD?
1548=A. THAT' S WHAT YOU MAKE AFTER YQU VE PAI D ALL EXPENSES, AND TO
1549=EXPLAIN I T A LITTLE FURTHER, |IF | HAD BEEN | NCORPORATED AND I

1550=HAD DRAWN A SALARY, | T WOULD BE THE PROCFI T | NCLUDI NG MY SALARY,
1551=BUT | WAS A PROPRIETOR, SO | DREW QUT OF THE PROFI TS THAT WERE
1552=LEFT I N THE BUSI NESS. | HAD A DRAW NG ACCOUNT.

1553=Q  OKAY, SO WHEN YOUR PROFI T MARG N WAS SEVEN OR

1554=ElI GHT PERCENT, NET PROFI T MARG N, OF SEVEN OR El GHT PERCENT,
1555=THEN YOU HAD TO TAKE YOUR | NCOVE, YOUR DRAW QUT OF THAT SEVEN
1556=0R El GHT PERCENT.

1557=A. YES.

1558=Q ALL RIGAT. NOW YQU TESTI FI ED THAT WHEN - - AFTER THE
1559=BARNES & NOBLE STORES ENTERED CCOLUMBI A, THAT YOU MADE SOME
1560=CHANGES I N YOUR PRI CI NG PCLI CI ES TO RESPOND TO THOSE STORES.
1561=A. YES.

1562=Q. AND YQU VE DESCRI BED THE DI SCOUNT SYSTEM THAT YOU ADCOPTED.
1563=DI D THAT DI SCOUNT SYSTEM HAVE AN | MPACT ON YOUR GROSS PRCFI T
1564=MARG N?

1565=A. | T HAD A SEVERE | MPACT. | T WENT FROM 38 AND- A- HALF TO - -
1566=DEPENDI NG ON THE YEAR, BUT IT WENT TO 33, 32, 34.

1567=Q LET ME ASK YOU TO LOOK AT EXHI BI T NUMBER 185. AND AGAI N,
1568=TH S | S THE DOCUMENT AFTER THE TAB.

1569=A. CKAY.

1570=Q G VE YOU A MNUTE TO LOOK AT EXH BIT 185, AND THEN I'LL ASK
1571=YOU WHETHER YQU RECOGNI ZE WHAT THIS EXHIBIT I S.

1572=A. YES, | DO

1573=Q  CAN YQU | DENTI FY TH S RECORD, PLEASE?

1574=A. TH S IS THE BALANCE SHEET AT THE END OF THE YEAR 1997.

1575=IT' S DATED DECEMBER THE 31ST, 1997, AND THERE' S A BALANCE SHEET
1576=THERE, AND BEHIND I T | S THE P& STATEMENT, PROFIT AND LGSS
1577=STATEMENT, AND I T SHONS THE PRCFI T AND LOSS FOR THE LAST
1578=QUARTER COF 1997, AND FOR THE COWPLETE YEAR CF 1997.

1579=Q ALL RIGHT, SIR NOW WHEN YQU REFER TO A BALANCE SHEET AND
1580=A PROFI T AND LOSS STATEMENT, WHERE DO THESE RECORDS RELATE TO?



1581=A. WELL, THE BALANCE SHEET SHOWS ALL OF MY ASSETS, AND ALL OF
1582=My LI ABI LI TI ES.

1583=Q OF WHAT BUSI NESS, SIR? | JUST WANT, FOR THE RECORD.

1584=A. OH, THE HAPPY BOOKSELLER.

1585=Q ALL RIGHT, THANK YOU. LET ME ASK YOQU, YOQU SAID TH' S

1586=I DENTI FI ES SOVE | NFORVATI ON FOR BOTH THE LAST QUARTER OF 1997
1587=AND THE CALENDAR YEAR. FIRST OF ALL, YQU SAI D THAT BOTH BARNES
1588=& NOBLE STORES HAD ENTERED BY - -

1589=A. YES.

1590=Q -- THE END OF 1997.

1591=A. CORRECT. |IN FACT, THEY ENTERED DURI NG THAT LAST QUARTER.
1592=Q ALL RIGHT. WHAT WAS YOUR GROSS PRCFIT MARG N, SIR, FOR THE
1593=LAST QUARTER CF 1997? CAN YQU | DENTI FY THAT ON TH S DOCUMENT?
1594=A. YES.

1595=Q WHAT PACGE, SIR?

1596=A. PAGE TWO.

1597=Q  OKAY, AND WHAT WAS YOUR GROCSS PROFIT MARG N FOR THE LAST
1598=QUARTER OF 19977

1599=A. WELL, THE DOLLARS EARNED WAS $286. 96, AND THE GROSS PROFI T

1600=I N PERCENTAGES WAS . 07.

1601=Q |I' M SORRY, GROSS PROFIT MARG N OR NET PROFI T MARG N?
1602=A. OH, PARDON ME.

1603=Q LET' S START WTH THE GRCSS PRCFI T.

1604=A. THE GROSS PROFI T WAS 28. 55.

1605=Q SO I NSTEAD OF A TRADI TI ONAL 38 PERCENT GROSS PROFI T MARG N,
1606=YOUR PROFI T MARG N - -

1607=A. | T WAS 28. 55.

1608=Q | T CAME DOAN TO 28 PERCENT?

1609=A. YES.

1610=Q  VWHAT WAS YOUR NET PROFI T MARG N FOR THAT QUARTER?
1611=A. NET PROFIT WAS .07, FOR THAT QUARTER

1612=Q  PGCSI TI VE OR NEGATI VE, SIR?

1613=A. NEGATI VE.

1614=Q OKAY, AND HOW ABQUT FOR THE ENTI RE YEAR 19977 NOW AT THAT
1615=PO NT I N TI ME WAS YOUR FI SCAL YEAR A CALENDAR FI SCAL YEAR OR
1616=WAS | T STILL A NON- CALENDAR FI SCAL YEAR?

1617=A. AT THIS TIME IT WAS A CALENDAR YEAR

1618=Q ALL RI GHT.

1619=A. YES.

1620=Q SO WHAT WAS YOUR GRCSS PROFI T MARG N FOR CALENDAR AND
1621=FI SCAL YEAR 19977

1622=A. 34.8.

1623=Q  AND WHAT WAS YOUR NET PRCFI T MARG N?

1624=A. 3.42.

1625=Q NOW W TH RESPECT TO THAT NET PROFI T MARG N OF

1626=3. 42 PERCENT, AGAIN, DCES YOUR | NCOVE CR DRAW HAVE TO COVE QUT
1627=CF THAT NET PROFIT MARG N OF 3 PERCENT?

1628=A. YES, | T DCES.

1629=Q MR JACKSON, TAKI NG | NTO ACCOUNT YOUR OMN DRAW WERE YQOU
1630=ABLE TO OPERATE YOUR BUSI NESS AT A PROFI T, DI SCOUNTI NG BOCKS
1631=THE SAME WAY | N BARNES & NOBLE WAS DI SCOUNTI NG BOOKS?

1632=A. NO

1633=Q AND AGAI N, YQU CHOSE TO ADCPT A DI SCOUNT PCLICY. WAS IT
1634=THE SAME AS BARNES & NOBLE, OR DI FFERENT?

1635=A. AT THAT TIME I T WAS EXACTLY THE SAME, YES, 40, 25 AND 10.
1636=Q AND WHAT, SIR, ARE --

1637= THE COURT: WHAT ARE THOSE FI GURES, 40, 35 AND 107?
1638= THE W TNESS: 40 PERCENT ON HARDBACK FI CTI ON,
1639=NONFI CTI ON ON THE NEW YORK TI MES BEST- SELLER, AND 25 ON PAPER
1640=10 PERCENT ON ALL HARD BOCKS.

1641= THE COURT: THANK YOU.

1642= THE WTNESS: YES, SIR

1643=BY MR DEBRU N

1644=Q LET ME JUST MAKE SURE THE RECORD | S CLEAR ON THAT. HOW
1645=MANY NEW YORK Tl MES BEST SELLERS ARE THERE?

1646=A. VELL, WE USED THE TOP 10, BUT THEY HAVE ABOUT 20 THAT THEY
1647=LI ST ON THE WHOLE LI ST.

1648=Q. AND | S THERE BOTH A HARDCOVER LI ST AND A - -

1649=A. THERE' S --

1650=Q -- PAPERBACK LI ST?



1651=A. THERE' S A HARDCOVER LI ST AND A PAPERBACK LI ST, YES.
1652=Q SO JUST, IF | UNDERSTAND I T, SO FOR THE HARDCOVER BOCKS
1653=THAT WERE NEW YORK TI MES BEST- SELLER, HOW MJUCH DI D YOU DI SCOUNT
1654=THOSE BOOKS AFTER THE BARNES & NOBLE STORES CAME | N?

1655=A. 40 PERCENT.

1656=Q  AND HOW MUCH DI D BARNES & NOBLE DI SCOUNT THOSE?

1657=A. 40. 40.

1658=Q FOR THE NEW YORK Tl MES BEST- SELLERS THAT WERE PAPERBACKS,
1659=HOW MUCH DI D YQU DI SCOUNT THOSE BOOKS?

1660=A. 25 PERCENT.

1661=Q  AND HOW MUCH DI D BARNES & NOBLE DI SCOUNT THOSE BOOKS?
1662=A. 25 PERCENT.

1663=Q AND FI NALLY, FOR ALL HARDCOVER BOCKS, DI D YOU HAVE A
1664=DI SCOUNT ON ALL HARDCOVER BOOKS?

1665=A. ALL HARDCOVER BOCKS, 10 PERCENT.

1666=Q.  AND WHAT WAS BARNES & NOBLE' S DI SCOUNT?

1667=A. 10 PERCENT.

1668=Q NOW HAD YOU USED THAT PRI CI NG SYSTEM BEFORE THE BARNES &
1669=NOBLE STORES CAME | NTO YOUR MARKET?

1670=A. NO, WE HAD NOT.

1671=Q AND WHY DI D YOU ADOPT THAT PRI CI NG SYSTEM ONCE THEY CAME
1672=I NTO TOAN?

1673=A. WELL, OF COURSE, THEY'RE QUI TE VI SI BLE, AND PEOPLE HAVE A
1674=LOT OF CURI CSI TY, AND OF COURSE, MANY OF CUR CUSTOMERS VENT TO

1675=THAT STORE, AS THEY HAD GRAND OPENI NGS, AND WE FELT | T WOULD
1676=BE -- | T WOULD HURT US A GREAT DEAL IF WE DIDN' T MATCH THEM I N
1677=THE BEG NNI NG AND WE MATCHED THEM FOR SEVERAL YEARS.

1678=Q ALL RIGHT. MR JACKSON, ARE THERE ANY BORDERS STORES I N
1679=CCOLUMBI A?

1680=A. NO
1681=Q  HOW ABOUT WALDEN STORES?
1682=A. YES. THERE ARE SOVE WALDEN STORES. | THH NK PRESENTLY

1683=THERE ARE THREE.

1684=Q THREE STORES?

1685=A. YES.

1686=Q. LET ME ASK YOU TO TURN AGAIN TO THE MAP, TAB 2519, AND |'D
1687=ASK WHETHER YOU CAN I DENTIFY I N THI S MAP THE WALDEN STORES.
1688=A. YES. NOW IF I'M CORRECT, IT'S ONLY SHOW NG ONE WALDEN
1689=STORE ON THI S NAP.

1690=Q 2519 --

1691=A. 2519, YES.

1692=Q YOU KNOW YQU TELL ME WHERE THE WALDEN STORES ARE LOCATED.
1693=A. VELL, ONE OF THEM | S LOCATED I N THE COLUMBI ANA MALL, WH CH
1694=I S VERY CLOSE TO HARBI SON BOULEVARD. ONE OF THEM | S OPENED I N
1695=A MALL CALLED THE COLUMBI A MALL, AND THEN THERE'S A MALL CALLED
1696=THE DUTCH SQUARE MALL, AND THAT'S WHERE THEY' RE LOCATED.
1697=Q ALL RIGHT. MR JACKSON, |F YOU LOOK AT THI S EXH BI T 2519,
1698=DO YOU SEE ANY BLUE BOXES?

1699=A. YES. | DO

1700=Q DO THOSE BLUE BOXES CORRELATE TO THE LOCATI ONS OF THE
1701=WALDEN STCRES YOQU VE JUST DESCRI BED | N THE RECORD?

1702=A. YES.

1703=Q  HOW MANY BLUE BOXES DO YOU SEE I N THE MAP?

1704=A. | SEE THREE.

1705=Q LET ME ASK YOQU, THERE' S A BLUE BOX THAT'S VERY CLOSE TO
1706=YOUR STORE, SIR

1707=A. YES.

1708=Q | S THAT WALDEN STI LL OPEN?

1709=A. THERE'S ONE PRETTY CLOSE THAT' S STILL OPEN, BUT THERE WAS
1710=ONE EVEN CLOSER THAT RECENTLY CLOSED, BUT | DON T SEE A BLUE
1711=BOX FOR THAT ONE.

1712=Q  ALL RIGHT. THE BLUE BOX THAT'S CLOSE TO YQU, SIR, IT S,
1713=ACCORDI NG TO THE BOX, THE WALDENBOCKS | N THE RI CHLAND FASHI ON
1714=NALL?

1715=A. NOW THAT ONE | S CLOSED.

1716=Q THAT'S THE ONE THAT' S CLGOSED.

1717=A. YES, BUT THE LOCATION ON THIS MAP IS -- IS -- THAT' S REALLY
1718=COLUMBI A MALL WHERE THAT ONE IS, WHERE I T SAYS RI CHLAND MALL,
1719=THAT' S COLUMBI A MALL, BECAUSE THE BARNES & NOBLE IN THE RED
1720=DOT, THAT WAS WHERE THE OTHER WALDEN WAS, AND THEY CLOSED THAT
1721=0NE.



1722=Q | SEE. CAN YOQU @ VE ME THE ADDRESS OF THE WALDEN STCRE
1723=THAT' S LOCATED CLOSEST TO YOUR STORE?
1724=A. | T WOULD BE IN THE COLUMBI A MALL, AND | DON T KNOW WHAT

1725=THAT STREET ADDRESS WOULD BE.

1726=Q  BUT HOW FAR AWAY | S THAT FROM YOUR STORE?

1727=A. THREE, FOUR M LES.

1728=Q  OKAY. ARE THE WALDEN STORES THAT ARE STI LL OPERATI NG I N
1729=COLUMBI A, SOUTH CARCLI NA W THI N THE TRADI NG AREA THAT YQU
1730=DESCRI BED FROM VWHI CH YOU DRAW YOUR CUSTQOVERS?

1731=A. YES.

1732=Q  ALL RIGHT, MR JACKSQON, |'D LIKE TO SW TCH NOW AND ASK YQU
1733=SOVE QUESTI ONS ABOUT PURCHASI NG BOOKS AND HOW YOU PURCHASE
1734=BOOKS FOR SALE.

1735= WHAT ROLE HAVE YQU PLAYED W TH RESPECT TO BUYI NG
1736=BOOKS FOR THE HAPPY BOOKSELLER?

1737=A. VELL, FOR MANY YEARS | DID ALL THE BUYI NG AND WHEN ANDY
1738=CRAVES CAME | NTO THE BUSI NESS | TRAINED H M TO DO THE BUYI NG
1739=AND HE DCES MJUCH OF THE BUYI NG NOW BUT OUR DESKS JO N EACH
1740=0OTHER AND | USUALLY SIT, EVEN TODAY, THROUGH ALL THE BUYI NG
1741=SESSI ONS, BECAUSE | LI KE TO SEE WHAT' S COM NG QUT, AND LOVE
1742=BOCKS.

1743=Q SO FOR ABQUT HOW MANY YEARS HAVE YQU BEEN BUYI NG BOCOKS?
1744=A. ALMOST 30.

1745=Q NOW WHO DOES THE HAPPY BOOKSELLER PURCHASE BOOKS FROW?
1746=A. WE PURCHASE BOCOKS FROM ALL OF THE MAJCR PUBLI SHERS, AND WE
1747=PURCHASE BOCKS FROM THREE WHOLESALERS, | NGRAM BAKER & TAYLCR,
1748=KCEN, AND OCCASI ONALLY SOUTHERN BOOKS; AND FROM MAYBE A HUNDRED
1749=SMALL PUBLI SHERS.

1750=Q  ALL RIGHT. HOW MANY PUBLI SHERS WOULD YOU SAY YOU PURCHASE
1751=BOOKS FROM ON A REGULAR BASI S?

1752=A. REGULAR BASI S, 130.

1753=Q NOW WHEN | SAY, "A REGULAR BASIS," HOWWOULD YOU DEFI NE
1754=THAT? WHAT DI D YOU UNDERSTAND THAT TO MEAN?

1755=A. I NCLUDI NG I N THAT 130 WOULD BE SOVE SMALL PUBLI SHERS THAT
1756=V\E WOULD BUY FROM FOUR OR FI VE TI MES A YEAR, AND SOMVE MAJOR
1757=PUBLI SHERS THAT WE BUY FROM ALMOST EVERY DAY, AND MEDI UV SI ZE
1758=PUBLI SHERS | N BETWEEN.

1759=Q |'M GO NG TO GO THROUGH A LI ST WTH YOU IN A M NUTE.
1760=BEFORE | DO THAT, YQU | DENTI FI ED THE THREE WHOLESALERS THAT YQU
1761=PRI MARI LY PURCHASE FROM

1762=A. YES.

1763=Q. JUST FOR THE RECORD, CAN YQU | DENTI FY WHAT A WHOLESALER I S
1764=AND HOWIT DI FFERS FROM A PUBLI SHER?

1765=A. A WHOLESALER, OF COURSE BUYS BOOKS FROM THE PUBLI SHERS, AND
1766=THE Bl G ADVANTAGE FROM BUYI NG FROM WHOLESALERS | S SPEED. THEY
1767=CAN GET THEM TO YQU - - WELL, ONE OF THE WHOLESALERS WE CAN GET
1768=THEM THE NEXT DAY AND THE OTHER WHCOLESALER WE GET THEM I N TWO
1769=DAYS, WHICH IS A CONVENI ENT THI NG FOR SPECI AL ORDERS AND WHEN
1770=YOU NEED SOVETHI NG I N A HURRY.

1771=Q  WH CH WHCOLESALER DO YOU GET BOOKS FROM THE VERY NEXT DAY?
1772=A. BAKER & TAYLOR

1773=Q  AND WH CH WHOLESALER DO YOU GET THEM FROM TWO DAYS LATER?
1774=A. | NGRAM AND KCEN, THE THI RD ONE, ALSO TAKES TWO DAYS.

1775=Q  HOW DO THE TERM5 OF WHOLESALERS TEND TO COVPARE -- STRI KE
1776=THAT. LET ME REPHRASE THAT, AND ASK IT AGAIN. DO WHOLESALERS
1777=VERY OFTEN SELL THE VERY SAME BOCOKS | N PUBLI SHERS SELL?

1778=A. YES, YES.

1779=Q  AND HOW DO THE TERM5S OF A WHOLESALER COVPARE, FOR A
1780=PARTI CULAR BOCK, TO THE TERM5 YOU CAN GET FROM THE PUBLI SHER
1781=WHO SELLS THAT SAME BOCOK?

1782=A. WELL, YOU WOULD GET 40, 41 OR 42 FROM BOTH OF THOSE MAJOR
1783=WHOLESALERS, AND YOU WOULD BE G VI NG UP SEVERAL PO NTS, BECAUSE
1784=YQOU WOULD GET 45, 44 FROM THE PUBLI SHER

1785=Q ALL RIGHT. | N GENERAL, WHAT TYPES OR LI NES OF BOOKS DCES
1786=THE HAPPY BOOKSELLER BUY?

1787=A. WE BUY I N ALL CATEGORI ES, AND WE BUY HARDBACK BQCKS AND
1788=TRADE PAPER, AND MASS MARKET.

1789=Q ALL RIGHT, NOW | TH NK WE ALL KNOW VWHAT A HARDCOVER BOOK
1790=IS. WHAT IS A TRADE PAPERBACK BOOK?

1791=A. A TRADE PAPERBACK BOOK IS A BETTER QUALI TY PAPERBACK BOOK



1792=THAN A MASS MARKET. |IT' S WSUALLY ABOUT THE SI ZE OF THE
1793=HARDBACK BOOK, AND IT HAS A -- HAS BETTER QUALI TY OF PAPER, AND
1794=MOST OF THE TIME IT HAS A BETTER COVER ON IT. IT'S EASY TO
1795=READ, AND | T FEELS MORE LI KE A BOOK THAN A NMASS MARKET.

1796=Q  AND WHAT IS A MASS MARKET BOOK?

1797=A. A MASS MARKET ARE THE BOOKS THAT YOU SEE | N DRUGSTORES.
1798=THEY FIT A PCCKET, AND THEY' RE ABQUT SO BI G (W TNESS

1799=I1 NDI CATI NG), AND AT ONE TIME -- TRADE PAPERS | S RELATI VELY NEW

1800=I N THE | NDUSTRY, AND THERE SEEM5 TO BE A TENDENCY TO MOVE ALL
1801=THE MASS MARKETS TO TRADE PAPERS NOW BUT NOT ALL.

1802=Q ALL RIGHT, LET ME SHOW YOU THREE BOOKS, AND JUST FOR THE
1803=RECORD, PERHAPS YQU CAN DI STI NGUI SH BETWEEN THE MASS MARKET
1804=PAPERBACKS AND THE TRADE PAPERBACKS.

1805= YOUR HONCR, CAN | HAND THESE TO THE W TNESS?

1806= THE COURT: YES. HAVE THEY BEEN MARKED AS EXHI Bl TS?
1807= MR, DEBRU N: THEY HAVE BEEN MARKED, YOUR HONCR,
1808=YES.

1809= THE WTNESS: THI S IS A MASS MARKET BOOK.

1810=BY MR DEBRU N:

1811=Q MR JACKSON, STOP JUST FOR A M NUTE. |F YOU LOOK ON THE
1812=COVER, BECAUSE THI S | S WHAT THE JUDGE | S REFERRING TO, THERE IS
1813=AN EXH BI T REFERENCE ON EACH ONE OF THOSE BOOKS. ONE IS
1814=2572-A, ONE IS 2572-B, AND ONE IS 2572-C. NOW WH CH ONE HAVE
1815=YCU GOT I N YOUR HAND?

1816=A. | HAVE 2572- A

1817=Q  ALL RIGHT, AND WHAT TYPE OF BOOK | S THAT?

1818=A. THAT IS A MASS MARKET BOCK.

1819=Q THAT'S WHAT' S REFERRED TO AS A MASS MARKET PAPERBACK?
1820=A. YES, THAT'S REFERRED TO I N THE | NDUSTRY AS A NMASS MARKET
1821=PAPERBACK.

1822=Q  JUST FOR THE RECORD, WHAT'S THE PARTI CULAR TI TLE AND AUTHCOR
1823=THAT YOU HAVE THERE?

1824=A. TH S | S THE BRETHREN, BY JCOHN GRI SHAM

1825=Q ALL RIGHT. TAKE A LOOK AT EXHI BI T 2572-B.

1826=A. B?
1827=Q  YES.

1828=A. THIS IS 2272-B.
1829=Q |' M SORRY, 2572-B.

1830=A. 2572-B, YES.

1831=Q ALL RIGHT, AND WHAT KIND OF BOOK | S THAT?

1832=A. THI S IS A TRADE PAPERBACK. AS YOU CAN SEE, IT'S A LITTLE
1833=LARGER, HAS A BETTER QUALITY COVER ON I T, AND THE PAPER | S
1834=REALLY A BETTER QUALI TY.

1835=Q AND FOR THE RECORD, WHAT' S THE AUTHOR AND TI TLE OF THAT
1836=BOCK?

1837=A. THI S IS THE JOY LUCK CLUB BY AMY TAN.

1838=Q ALL RIGHT. AND FOR THE RECORD, WHAT IS EXH BIT 2572-C?
1839=A. 2572-C | S A HARDBACK BOCK. I T'S THE PAI NTED HOUSE BY JOHN
1840=CRl SHAM

1841=Q  OKAY, AND WE CAN LEAVE THOSE FOR THE COURT, |F THE COURT
1842=WANTS TO. ...

1843= NOW APART FROM THESE CLASSI FI CATI ONS OF MASS
1844=NVARKET, TRADE PAPER AND HARDCOVER, ARE BOCOKS ALSO CLASSI FI ED
1845=ACCORDI NG TO HOW LONG I T HAS BEEN SI NCE THE BOOK WAS FI RST
1846=RELEASED?

1847=A. VELL, WE REFER TO THE BACK LI ST AS ONE CATEGCRY, AND THE
1848=FRONT LI ST, WHICH I S NEW BOCKS.

1849=Q. ALL RIGHT, SO DEFI NE, FOR THE RECORD, WHAT | S WHAT WE CALL

1850=A FRONT LI ST BOCK.

1851=A. A FRONT LIST BOXX -- MOST ALL PUBLI SHERS HAVE TWO OR THREE
1852=SEASONS, THEY WLL HAVE A SPRI NG SEASCON, A SUMVER SEASON, A
1853=FALL SEASON, SOVE ONLY HAVE TWO SEASONS, AND THEY W LL HAVE THE
1854=BOOKS THAT W LL BE PUBLI SHED DURI NG THOSE MONTHS, AND THAT | S
1855=WHAT WE CALL THE FRONT LI ST, THE NEW BOCKS.

1856=Q SO I N GENERAL TERMS, THE FRONT LI ST BOOKS ARE THE NEW
1857=RELEASES, THE NEW - -

1858=A. YES, THEY ARE THE NEW RELEASES.

1859=Q AND ABOUT HOW LONG WLL A BOOK STAY AS A FRONT LI ST BOOK?
1860=A. A FRONT LI ST BOOK, |T COULD VARY. SOMETIMES A BOOK WLL
1861=ONLY GO THROUGH ONE PRI NTING AND I T DI ES AWAY AND THAT BOX IS



1862=CGONE. | T M GHT GO THROUGH SEVERAL PRI NTI NGS. AT SOVE PO NT,
1863=AS A NEW BOOK, AND I F IT CONTI NUES TO GO THROUGH PRI NTI NGS, A
1864=PUBLI SHER M GHT DECI DE TO MAKE THAT A BACK LI ST BOOK, AND PUT
1865=IT IN H S BACK LI ST, WH CH MEANS THAT HE' S GO NG TO KEEP THAT
1866=BOOK FOR A GOOD, LONG TI ME, NMAYBE FOR YEARS.

1867=Q. ALL RIGHT. | DIDN T IDENTIFY IT YET FOR THE RECORD. WHAT
1868=I S A BACK LI ST BOCK?

1869=A. A BACK LI ST BOXK IS A BOOK THAT HAS PROVEN TO SELL YEAR-IN
1870=AND YEAR QUT, AND MANY PUBLI SHERS HAVE BOOKS THAT THEY' VE HAD
1871=AVAI LABLE FOR MANY YEARS, AND THAT' S CALLED A BACK LI ST BOK.
1872=Q SO WOULD I T BE CORRECT TO SAY THAT A BACK LIST BOOK IS A
1873=BOOK THAT IS STILL IN PRINT, BUT IT IS NOT A NEW RELEASE?
1874=A. YES. |'LL G VE YQU AN | LLUSTRATI ON. @ THE GLORY AND THE

1875=DREAM BY W LLI AM MANCHESTER. WE' VE BEEN SELLI NG THAT BOOK
1876=SI NCE | OPENED THE BOOKSTORE.

1877=Q  AND IS THAT BOCK STILL BEI NG PRI NTED BY THE PUBLI SHER?
1878=A. YES.

1879=Q SO YOU CAN STILL BUY I T I N NEW COPI ES?

1880=A. YES.

1881=Q  BUT THAT WOULD BE CONSI DERED A BACK LI ST BOOK. IT' S
1882=0CBVI QUSLY NOT A NEW RELEASE.

1883=A. CORRECT.

1884=Q ALL RIGHT. NOW DCES THE HAPPY BOOKSELLER SELL BOTH FRONT
1885=LI ST AND BACK LI ST BOOKS?

1886=A. YES, WE DO

1887=Q LET ME, BEFORE | TURN TO SOVE PARTI CULAR PUBLI SHERS AND
1888=WHOLESALERS AND ASK ABQUT YOUR PURCHASES FROM THOSE PARTI CULAR
1889=PUBLI SHERS, |F YOU COULD DESCRI BE FOR THE COURT YOUR GENERAL
1890=0RDERI NG PROCCESS; HOW OFTEN DO YOU BUY BOOKS OR ORDER BOOKS.
1891=A. FROM WHOLESALERS, WE SEND THEM AN ELECTRONI C ORDER EVERY
1892=DAY. FROM PUBLI SHERS, MOST OF THE LARGER PUBLI SHERS, WE WOULD
1893=SEND AN ORDER AT LEAST ONCE A WEEK. SMALLER PUBLI SHERS, WE
1894=M GHT BUY THEM ONCE OR TW CE A YEAR

1895=Q SO THE RANGE GOES FROM EVERY DAY TO FOR THE BI GGER
1896=PUBLI SHERS, EVERY WEEK, SMALLER PUBLI SHERS, LESS FREQUENTLY?
1897=A. YES, AND THAT WOULD NOT | NCLUDE SPECI AL ORDERS. WE CET
1898=SPECI AL ORDERS EVERY DAY, AND THAT USUALLY GOES TO THE
1899=VWHOLESALER, ALTHOUGH IT M GHT BE A MAJOR PUBLI SHER BOCK.  BUT

1900=SPEED | S THE REASON FOR THAT.

1901=Q NOW HOW DO YOU PLACE YOUR ORDERS?

1902=A. WE PLACE MOST OF THE DAILY ORDERS ELECTRONI CALLY. WE PLACE
1903=THE PUBLI SHERS' ORDERS ELECTRONI CALLY. WE USUALLY CRDER SNALL
1904=PUBLI SHERS' BOCOKS BY TELEPHONE.

1905=Q ALL RIGHT, NOW FOR WHOLESALERS AND FOR THE LARGE
1906=PUBLI SHERS, WHAT DO YOU MEAN VWHEN YOQU SAY YQU PLACE THE ORDERS
1907=ELECTRONI CALLY?

1908=A. YOU USE A DI SK AND ORDER THEM THROUGH A COWPUTER

1909=Q ALL RIGHT. |'D LIKE TO FOCUS NOW ON SOVE PARTI CULAR
1910=PUBLI SHERS, AND ALSO FOCUS ON THE PERI OD FROM 1994 TO THE
1911=PRESENT. |'D ASK YOU TO LOOK AT EXHI BI T 2591.

1912=A. CKAY.

1913=Q MR JACKSQN, FOR THE RECORD, 2591, THE SECOND PAGE ON THE
1914=EXH BI T LABEL, IS A LIST OF -- IT'S JUST GOT A LI ST OF NAVES ON
1915=THERE. @ CAN YQU I DENTIFY WHAT THHS LIST IS, OR WHO S ON TH S
1916=LI ST?

1917=A. THIS IS A LI ST OF PUBLI SHERS, AND MOST -- | T SEEMS TO ME
1918=THAT MOST OF THEM ARE MAJCR PUBLI SHERS.

1919=Q ALL RIGHT. SO ALL THE NAMES ON THE LEFT- HAND COLUMN AND
1920=ALL THE NAMES ON THE RI GHT- HAND COLUMN, AT LEAST UP TOW W
1921=NORTON, ARE THOSE ALL PUBLI| SHERS?

1922=A. YES.

1923=Q. AND YQU DESCRI BE, THESE ARE ESSENTI ALLY ALL THE MAJOR
1924=PUBLI| SHERS?

1925=A. YES.

1926=Q NOW AT THE LOVWER RI GHT- HAND CORNER ON THE EXHI BI T, THERE
1927=1'S, | BELI EVE, THE THREE WHOLESALERS YQU | DENTI FI ED, BAKER &
1928=TAYLOR, | NGRAM AND KCEN?

1929=A. YES.

1930=Q ALL RIGHT. 1'D LIKE YOU TO TAKE A M NUTE AND LOCK AT THI S
1931=LI ST, AND |I'D LIKE YOU TO | DENTI FY THE VENDORS ON THI S LI ST



1932=FROM WHOM YOU HAVE PURCHASED BOOKS DURI NG THE PERI OD 1994 TO
1933=THE PRESENT.

1934=A. VELL, WE HAVE BOUGHT FROM MOST OF THEM

1935=Q  OKAY, NOW JUST TALKI NG ABOUT THE ENTI RE PERI OD FROM ' 94 TO
1936=2000 --

1937=A. YES.

1938=Q -- HAVE YOU BOUGHT, YQU SAY FROM MOST OF THESE PUBLI SHERS?
1939=A. YES, THERE'S A FEW HERE THAT WE HAVEN T BOUGHT, LIKE |IPG
1940=1" M NOT SURE WE BOUGHT ANYTHI NG FROM THEM I N THAT PERI CD.
1941=Q  OKAY.

1942=A. BUT IF WE BOUGHT I T, I T WOULD BE JUST VERY RARE, AND LOGAN,
1943=VERY RARE, AND THE TWO MACM LLANS ON THERE WE HAVE NOT
1944=PURCHASED, EXCEPT IF IT WAS A SPECI AL ORDER, WE WENT THROUGH
1945=THE WHOLESALERS.

1946=Q  OKAY. SO THE PUBLI SHERS ON THI S LI ST, AND THE WHOLESALERS,
1947=FROM WHOM YOU HAVE NOT BOUGHT BOOKS ON A REGULAR BASI S WOULD BE
1948=THE | NDEPENDENT PUBLI SHERS GROUP, THE LPC GROUP, LOGAN
1949=PUBLI SHERS CONSCRTI UM NACM LLAN COVPUTER AND MACM LLAN GENERAL

1950=REFERENCE?

1951=A. AND WESTERN.

1952=Q  OKAY, AND WESTERN. NOW W TH THE EXCEPTI ON OF THOSE
1953=VENDORS THAT WE' VE LI STED, THOSE FI VE VENDCRS, HAVE YQU
1954=PURCHASED BOCKS FROM EACH OF THE OTHER PUBLI SHERS AND
1955=WHOLESALERS EVERY YEAR BETWEEN 1994 TO THE PRESENT?

1956=A. YES.

1957=Q NOW DURI NG THAT PERI OD FROM 1994 TO THE PRESENT, HAVE SQOVE
1958=CF THE PUBLI SHERS ON THI S LI ST MERGED?

1959=A. YES, QU TE A FEW OF THEM

1960=Q  CAN YQU I DENTI FY ANY FCR THE COURT?

1961=A. VELL, AVON | S MERGED W TH BERKELEY, POCKET BOOKS | S MERGED
1962=I N, OF COURSE, VHPS. THEY' RE SEVERAL OF THE MAJOR PURCHASES
1963=THAT WE BOUGHT FROM QUITE A BIT, ALL I N ONE GROUP, FARRAR,
1964=STRAUSS, ST., MARTIN S AND WH. FREEVMAN.

1965=Q LET ME SLOWDOWN A LITTLE BIT, SIR  YOU SAI D THAT AVON
1966=BOCKS, UP ON THE LI ST, HAS NOW BECOVE PART OF ANOTHER
1967=PUBL| SHER?

1968=A. YES.

1969=Q  AND WHO | S THAT?

1970=A. AVON I S NOWIN -- GOSH, WHERE | S AVON NOWP

1971=Q | S THAT PART OF HARPER COLLI NS?

1972=A. I T IS HARPER COLLINS, YES, RI GHT.

1973=Q  AND YOU MENTI ONED BERKELEY, | BELIEVE. | S BERKELEY NOW
1974=0OMNED BY SOVEBODY ELSE?

1975=A. YES, THEY' RE | N PUTNAM

1976=Q THEY' RE OANNED BY PUTNAM AND HOW ABOUT PUTNAM? | S PUTNAM
1977=OMWNED BY SOVEBODY ELSE?

1978=A. PUTNAM IS IN A GROUP THAT' S BERKELEY. PUTNAM | S THE WAY WE
1979=WRI TE THE CHECKS TO.

1980=Q IS THAT OANED BY PENGUI N TODAY?

1981=A. IS IT OMNED BY PENGUIN? YES, | THINK IT IS.

1982=Q SO THERE' S BEEN A LOT OF MOVEMENT AS TO WVHO S OMNI NG THESE
1983=VARI QUS HOUSES.

1984=A. YES, POCKETBOOKS COMES FROM SI MON & SCHUSTER.  SCARLET,
1985=SCHOLASTI C COVES FROM PENGUI N.

1986=Q  BUT LAYI NG ASI DE WHO HAPPENS TO OMN THESE DI FFERENT
1987=PUBLI SHI NG HOUSES AT DI FFERENT TI MES, APART FROM THE FI VE THAT
1988=YQU VE MENTI ONED, YOU VE PURCHASED BOOKS FROM ALL OF THE OTHER
1989=VENDCORS ON A REGULAR BASI S EVERY YEAR BETWEEN 1994 AND 2000.
1990=I S THAT AN ACCURATE STATEMENT?

1991=A. YES. AND PART OF THAT TI ME THESE, LIKE AVON, WE GOT
1992=I N\vO CES STRAI GHT FROM AVON UP UNTIL '99, AND SOME OF THE REST,
1993=IT'S TRUE FOR SOME OF THE REST OF THEM TOO, BUT WE HAD
1994=PURCHASED FROM ALL OF THEM

1995= (CONTI NUED ON FOLLOW NG PAGE. NOTHI NG OM TTED. )

1996=

1997=

1998=

1999=

2000= JACKSON - DI RECT / DE BRU N 1

BY MR DE BRU N:



2001= 2 Q SO IN OTHER WORDS, EVEN THOUGH AVON MAY BE OMNED BY SOVEBODY 3 ELSE, YQU
STI LL PURCHASE BOOKS FROM AVON

2002= 4 FROM AVON?

2003= 5 A, IT'S NOT UNDER THE AVON NAME ANYMORE, BUT --

2004= 6 Q SO OFTENTI MES --

2005= 7 A, COMVES FROM -- YEAH.

2006= 8 Q OKAY. NOW W TH RESPECT TO THE VENDORS ON THI S LI ST, OTHER
2007= 9 THAN THE FI VE THAT YOU HAVE | DENTI FI ED, DO YOU PURCHASE BOTH
2008= 10 FRONT LI ST AND BACK LI ST BOCKS?

2009= 11 A YES.

2010= 12 Q AND THE VENDCORS ON THI' S LI ST, OTHER THAN THE ONES YOU HAVE
2011= 13 | DENTI FI ED, CAN YOU DESCRI BE JUST GENERALLY HOW FREQUENTLY YQU
2012= 14 TYPI CALLY WOULD PURCHASE BOOKS FROM THOSE VENDORS?

2013= 15 A MOST ALL OF THOSE PUBLI SHERS WE WOULD BUY VERY REGULARLY.
2014= 16 Q AND WHAT DO YOU MEAN BY "VERY REGULARLY"?

2015= 17 A, MOSTLY WEEKLY. I N SOME CASES, TWO, THREE TI MES A WEEK, SOVE
2016= 18 CASES TWO, THREE TI MES A MONTH, DEPENDI NG ON OUR | NVENTCRY.
2017= 19 Q DO ALL OF THE PUBLI SHERS ON THI S LI ST OTHER THAN THE FI VE
2018= 20 YOU VE MENTI ONED HAVE FRONT LI ST BOOKS?

2019= 21 A YES.

2020= 22 Q AND DI D YOU ALWAYS BUY SOME OF THE FRONT LI ST BOOKS OF EACH
2021= 23 OF THESE PUBLI SHERS EVERY SEASON?

2022= 24 A, YES.

2023= 25 Q AND DO THESE PUBLI SHERS ALSO HAVE BACK LI ST BOOKS?

2024= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

2025= JACKSON - DI RECT / DE BRU N 1 A YEAH, SOME OF THEM HAVE A
MJCH BETTER BACK LI ST THAN OTH

2026= 2 BUT THEY ALL HAVE A BACK LI ST, YES. 3 Q ALL RIGHT. WH CH OF THE PUBLI SHERS ON

TH' S LI ST OTHER THAN

2027= 4 THE FI VE THAT WE' VE EXCLUDED SELL TRADE BOOKS, EI THER TRADE
2028= 5 HARDBACK OR TRADE PAPERBACK BOOKS?

2029= 6 A. | THNK ALL OF THEM

2030= 7 Q AND DI D THE HAPPY BOOKSELLER PURCHASE TRADE HARDCOVER AND
2031= 8 TRADE PAPERBACK BOOKS FROM ALL THE PUBLI SHERS ON THI S OTHER THAN
2032= 9 THE FI VE YOU VE MENTI ONED?

2033= 10 A YES

2034= 11 Q HOW ABQUT NMASS MARKET BOOKS? WHI CH OF THE VENDORS ON THI S
2035= 12 LI ST OTHER THAN THE FI VE THAT YOU VE EXCLUDED SELL MASS MARKET
2036= 13 BOOKS?

2037= 14 A | THINK I CAN LIST THEM AVON, BALLANTI NE, BANTAM

2038= 15 HARPERCOLLI NS. LI TTLE BROMN HAS A FEW MASS MARKET. PENGUI N,
2039= 16 POCKET BOOKS. OF COURSE, RANDOM HAS -- UNDER THE SOME OF THE --
2040= 17 THAT MERGED WTH THEM LI KE DELL AND BANTAM  SI MON & SCHUSTER
2041= 18 HAS SOME POCKETBOOKS. WARNER, POCKET BOOK. AND | BELI EVE THAT
2042= 19 COVERS | T.

2043= 20 Q NOW FOR ALL THOSE VENDORS THAT YQU VE | DENTI FI ED THAT SELL
2044= 21 MASS MARKET BOCKS, DOES THE HAPPY BOOKSELLER PURCHASE MASS
2045= 22 MARKET BOOKS FROM THOSE VENDORS?

2046= 23 A YES.

2047= 24 Q AND HAS THE HAPPY BOOKSELLER PURCHASED MASS MARKET BOOKS
2048= 25 FROM THOSE VENDORS FOR EVERY YEARS FROM 1994 TO THE PRESENT?
2049= RAYNEE H. MERCADO, CSR, RWVR, CRR, FCRR (415) 626- 8404
2050= JACKSON - DI RECT / DE BRU N 1 A YES
2051= 2 Q WTH RESPECT TO THE TRADE BOCOKS THAT | ASKED A M NUTE AGO 3 ABQUT, HAVE YQU
PURCHASED TRADE BOOKS FROM E

2052= 4 VENDORS OTHER THAN THE FI VE THAT YQU VE ClI RCLED EVERY YEAR FROM
2053= 5 1994 TO THE PRESENT?

2054= 6 A YES.

2055= 7 Q HOW ABOUT AUDI O BOOKS? DO ANY OF THE VENDCRS ON THI S LI ST
2056= 8 AGAI N, EXCLUDI NG THE FI VE THAT YOU VE MENTI ONED, SELL AUDI O
2057= 9 BOOKS? WHAT IS AN AUDI O BOOK FI RST OF ALL?

2058= 10 A. AN AUDI O BOOK | S A BOOK YOU PLAY IN A TAPE RECORDER, AND
2059= 11 THEY MAKE THEM TWO, THREE WAYS. THEY MAKE THEM UNABRI DGED,
2060= 12 ABRI DGED. AND THEY' RE VERY POPULAR FOR PEOPLE WHO TRAVEL A LOT
2061= 13 VWHERE THEY CAN LI STEN TO THE BOOK AS THEY TRAVEL.

2062= 14 Q SO IT S BASICALLY A BOOK ON TAPE?

2063= 15 A.  BOOK ON TAPE.

2064= 16 Q AND DO YOU SELL BOOKS ON TAPE?

2065= 17 A, YES, VE DO

2066= 18 Q VWH CH OF THE PUBLI SHERS ON THI S LI ST AGAI N, APART FROM THE

2067= 19 FI VE WE' VE EXCLUDED, SELL AUDI O BOOKS?



2068= 20 A | THNK I CAN PICK MOST OF THEM QUT. BANTAM DOUBLEDAY DELL

2069= 21 HAS AUDI O BOOKS. HARPERCOLLI NS HAS AUDI O BOOKS. PENGUI N HAS
2070= 22 AUDI O BOOKS.  PUBLI SHERS GROUP WEST, WHICH IS -- THEY HAVE SOME
2071= 23 AUDI O BOOKS FROM SOVE OF THEI R PUBLI SHERS. RANDOM HOUSE HAS
2072= 24 AUDI O BOCKS. SI MON & SCHUSTER. UM AND | BELI EVE THAT' S ALL OF
2073= 25 THEM

2074= RAYNEE H. MERCADO, CSR, RWMR, CRR, FCRR (415) 626- 8404

2075= JACKSON - DI RECT / DE BRUN 1 Q DOCES THE HAPPY BOOKSELLER
PURCHASE AUDI O BOOKS FROM ALL

2076= 2 THOSE VENDORS YQU VE JUST LI STED? 3 A YES, VE DO
2077= 4 Q DD YOU PURCHASE AUDI O BOOKS FROM ALL OF THOSE VENDCORS FOR
2078= 5 EACH OF THE YEARS FROM 1994 TO THE PRESENT?

2079= 6 A | WOULD THHNK SO | MEAN, WE M GHT HAVE M SSED A YEAR, BUT
2080= 7 I DOUBT IT. | TH NK WE PROBABLY PURCHASED EVERY YEAR.

2081= 8 Q MR JACKSON, LOOKI NG AT THE PUBLI SHERS ON THI S LI ST AND THE
2082= 9 THREE WHOLESALERS AND EXCLUDI NG THE FI VE THAT WE' VE EXCLUDED,
2083= 10 APPROXI MATELY WHAT PERCENTAGE OF ALL OF YOUR BOOK PURCHASES DO
2084= 11 YOU MAKE FROM THE VENDORS ON THI S LI ST?

2085= 12 A, AND YOQU SAI D EXCLUDI NG THE WHOLESALERS?

2086= 13 Q NO, | NCLUDI NG THE WHOLESALERS, BAKER & TAYLCOR, | NGRAM AND
2087= 14 KOEN AND | NCLUDI NG THE PUBLI SHERS HERE, ABOUT WHAT PERCENTAGE OF
2088= 15 ALL YOUR BOOKS DO YOU BUY FROM THESE -- THESE VENDORS?

2089= 16 A THIS IS KIND OF | NTELLI GENT GUESS, | HOPE. BUT I WOULD
2090= 17 PROBABLY SAY 80 PERCENT.

2091= 18 Q OKAY. NOW DO YOU KNOW VWHERE THE BOOKS THAT COME FROM THESE
2092= 19 VENDORS ARE SHI PPED FROW?

2093= 20 A THEY SH P FROM SEVERAL PLACES, MOST FROM THE EAST COAST.
2094= 21 NONE OF THEM -- NONE OF THESE PUBLI SHERS ARE LOCATED | N MY

2095= 22 STATE, SOUTH CAROLI NA.

2096= 23 Q SO ALL OF THE BOCOKS YQU RECEI VE FROM THESE PUBLI SHERS COMVE
2097= 24 OUTSI DE THE STATE OF SOUTH CAROLI NA?

2098= 25 A, YES.

2099= RAYNEE H. MERCADO, CSR, RMR, CRR FCRR (415) 626- 8404

2100= JACKSON - DI RECT / DE BRU N 1 Q HOW ABQUT THE BOOKS FROM THE
WHOLESALERS, BAKER & TAYLOR

2101= 2 | NGRAM AND KCEN, WHERE DO THEY COME FROW? 3 A.  BAKER & TAYLOR COMES FROM

GECRG A. | NGRAM HAS TWD

2102= 4 WAREHOUSES, ONE | N NASHVI LLE, AND -- WE GET MOST OF OUR BOOKS
2103= 5 FROM EI THER NASHVI LLE. | TH NK THE OTHER WAREHOUSE | S I N

2104= 6 VIRG NIA.  KOEN COMES FROM NEW JERSEY.

2105= 7 Q ALL RIGHT. SO ALL THE BOOKS THAT YOU BUY FROM WHOLESALERS
2106= 8 DO THEY ALSO COVE FROM QUTSI DE THE STATE?

2107= 9 A YES.

2108= 10 Q LET ME ASK YOU SOVE QUESTI ONS REGARDI NG THE PRI CES THAT THE
2109= 11 HAPPY BOOKSELLER PAYS FOR BOOKS. ARE YOU FAM LI AR WTH THE
2110= 12 PRI CES THAT THE HAPPY BOOKSELLER PAYS TO PUBLI SHERS AND

2111= 13 VHOLESALERS ON THE BOOKS THAT THEY BUY?

2112= 14 A, YES, |'MVERY FAM LI AR BECAUSE MY JOB | S TO PAY ALL THE
2113= 15 INVOCES, AND |'M-- | CHECK EVERY INVO CE. | CHECK EVERY

2114= 16 SHORTAGE THAT THE PEOPLE I N THE RECEI VI NG ROOM HAVE MARKED, AND
2115= 17 | CHECK THE DI SCOUNTS TO MAKE SURE THEY FIT THE RED BOCK

2116= 18 Q ALL RIGHT. LET ME FIRST ASK YOQU, HOW ARE THE PRI CES THAT
2117= 19 THE HAPPY BOOKSELLER PAYS FOR BOOKS ESTABLI SHED?

2118= 20 A UM VWHAT WE DO IS WE CGET -- WELL, WE USE THE RED BOOKX TO
2119= 21 MAKE SURE THAT THE PUBLI SHERS |'S PRI CI NG US ACCORDI NG TO THE RED
2120= 22 BOOK. AND THOSE PRI CES I N THE RED BOOK COVE FROM THE

2121= 23 PUBLI SHERS. THEY SEND THEM TO THE ABA, AND THEY PUT THEM I N THE
2122= 24 BOCK.

2123= 25 SO THOSE PRI CES COVE FROM THE RED BOCOK, WHI CH COVES
2124= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

2125= JACKSON - DI RECT / DE BRUN 1 FROM THE PUBLI SHERS. THAT IS
SUPPCSED TO BE THEI R PCLI CI ES

2126= 2 THEI R DI SCOUNT SCHEDULES, AND THAT' S WHERE WE GET CQUR PRI CES, 3 OUR DI SCOUNTS.
2127= 4 Q LET ME GO BACK A LITTLE BIT. YOQU VE REFERRED TO THE RED
2128= 5 BOOK. CAN YQU | DENTI FY FOR THE RECORD WHAT THE RED BOXK | S?
2129= 6 A, THE RED BOXX IS THE ABA BUYERS HANDBOOK. COFTEN REFERRED TO
2130= 7 AS THE "RED BOCOK." I TS PUT TOGETHER BY THE AMERI CAN

2131= 8 BOOKSELLERS ASSOCI ATI ON FROM | NFORVATI ON SENT TO THEM BY THE
2132= 9 PUBLI SHER, AND THAT | S SUPPOSED TO BE THE PUBLI SHER S PRI NTED
2133= 10 SCHEDULE. THAT' S WHAT WE GO BY.



2134= 11 Q ALL RIGHT. ['M G NG TO ASK YOU TO TAKE A LOCK AT A COPY OF

2135= 12 VHAT WE' VE MARKED AS EXHIBIT 7.

2136= 13 AND, JUDGE, YQU HAVE BEHI ND YOU A COPY OF EXHIBIT 7.
2137= 14 IT MAY BE ON THE SECOND SHELF, JUDGE, | --

2138= 15 THE COURT: THIS IS --

2139= 16 (PAUSE | N THE PROCEEDI NGS.)

2140= 17 THE COURT: ALL RIGHT.

2141= 18 BY MR DE BRU N

2142= 19 Q NOW MR JACKSON, |'VE ACTUALLY HANDED YOU AN ACTUAL BOCK,
2143= 20 BUT IT'S MARKED EXHIBIT 7. | T'S THE SAME EXH BIT 7 AS THE JUDGE
2144= 21 HAS IN H'S BINDER, WHICH | S JUST A PHOTOCOPY OF THE BOOK. WE' LL
2145= 22 SUBM T THE ORI G NAL BOOK FOR THE RECORD.

2146= 23 THE COURT: YEAH

2147= 24 BY MR DE BRU N

2148= 25 Q CAN YOU FORMALLY FOR THE RECORD, SI R, PLEASE | DENTIFY

2149= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

2150= JACKSON - DI RECT / DE BRU N 1 EXACTLY WHAT EXHIBIT 7 IS
2151= 2 A. BEXHBIT 7 I S THE ABA BOOK BUYERS HANDBOOK, AND THI S IS FCOR 3 THE YEAR 2000.
2152= 4 Q HOW FREQUENTLY DOES THE ABA BOOK BUYERS HANDBOOK COVE OQUT?
2153= 5 A, ONCE A YEAR

2154= 6 Q IS THE ABA BOOK BUYER S HANDBOOK THAT YOU REFERRED TO, IS
2155= 7 THAT A COWPI LATI ON OF DATA OR FACTS THAT IS USED BY PERSONS | N
2156= 8 THE BOOK- SELLI NG BUSI NESS?

2157= 9 A YES. | WAS ACTUALLY ON THE COWM TTEE ONE TI ME, WORKED W TH
2158= 10 THE PUBLI SHERS TO SEND THI S | NFORVATI ON.  THEY SEND -- WHAT THEY
2159= 11 SEND TO US | S THEI R ESTABLI SHED PRI CES AND DI SCOUNTS.

2160= 12 Q AND DO YOU RELY UPON THI S BOOKX, SIR, FOR THE PURPCSE OF
2161= 13 CARRYI NG QUT YOUR BUSI NESS?

2162= 14 A | DO

2163= 15 Q ALL RIGAT. NOW BEFORE WE TALK A LITTLE BI T MORE ABOUT
2164= 16 PURCHASE TERMS, | WONDER | F VWE CAN | DENTI FY FOR THE RECORD
2165= 17 EXACTLY HOW BOOKS ARE PRI CED AND SOLD BY PUBLI SHERS.

2166= 18 CAN YOQU DESCRI BE HOWIT IS THAT BOOKS ARE PRI CED BY
2167= 19 PUBLI SHERS?

2168= 20 A A PUBLI SHER W LL DECI DE ON THE RETAIL PRI CE OF THE BOCK.
2169= 21 AND AFTER THEY HAVE ESTABLI SHED THE RETAIL PRI CE, THEN THEY
2170= 22 ESTABLI SH DI SCOUNTS FROM THOSE RETAIL PRI CES. AND THOSE

2171= 23 DI SCOUNTS ARE THE ONES THAT ARE PUBLI SHED | N THE ABA BUYERS
2172= 24 HANDBOCK.

2173= 25 Q ALL RIGHT. IS THERE A WORD THAT | S USED TO OR A PHRASE
2174= RAYNEE H. MERCADO, CSR, RWMR, CRR, FCRR (415) 626- 8404

2175= JACKSON - DI RECT / DE BRUIN 1 THAT' S USED TO REFER TO THE
RETAI L PRI CE THAT THE PUBLI SHER

2176= 2 ON A BOOK? 3 A, VELL, RETAIL PRICE, LIST PRI CE

2177= 4 Q ALL RIGHT. AND YOU REFERRED TO A DI SCOUNT. WHAT DO YQU
2178= 5 MEAN BY A DI SCOUNT?

2179= 6 A, THAT WOULD BE A DI SCOUNT FROM THAT LI ST PRI CE.

2180= 7 Q ALL RIGHT. SO CAN YOU G VE ME A TYPI CAL DI SCOUNT THAT A
2181= 8 PUBLI SHER M GHT SELL A BOOK?

2182= 9 A, FORTY- FOUR PERCENT. FORTY- THREE.

2183= 10 Q ALL RIGHT. AND WHAT DCES IT MEAN TO YOQU AS A BOOKSELLER I F
2184= 11 A PUBLI SHER IS SELLI NG A BOCK AT A 44 PERCENT DI SCOUNT?

2185= 12 A 1"M NOT SURE | UNDERSTAND THE QUESTI ON.

2186= 13 Q HOWMJCH -- LET'S SAY 10-DOLLAR BOX - -

2187= 14 A.  10-DOLLAR BOOK, THE GROSS PROFI T ON THAT WOULD BE $4. 40.
2188= 15 Q IFITS--

2189= 16 A VH CH IS THE DI SCOUNT.

2190= 17 Q ALL RIGAT. LET ME -- LET ME TAKE THIS SLOALY. IFIT S A
2191= 18 10- DOLLAR BOCOK AND YOU VE GOT A 44 PERCENT DI SCOUNT - -

2192= 19 A, YES.

2193= 20 Q -- WHAT DO YOU PAY THE PUBLI SHER FOR THAT BOOK?

2194= 21 A. UM $5.60 CENTS, | BELIEVE.

2195= 22 Q ALL RIGHT.

2196= 23 A, YES.

2197= 24 Q SO IN OTHER WORDS, THE --

2198= 25 A. 44 PERCENT OFF THAT -- 40 WOULD BE $6, SO I T WOULD BE $5. 60.
2199= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

2200= JACKSON - DI RECT / DE BRU N 1 Q THE DI SCOUNT IS THE AMOUNT

CFF THE BOOK, AND THEN YOU RE
2201= 2 PAYI NG - - 3 A YES.



2202= 4 . -- WHAT'S LEFT? IN TH S CASE, 56 PERCENT IS WHAT YOU PAY?
2203= 5 A RIGHT.

2204= 6 Q NOW YQU TESTI FI ED EARLI ER HOW A PUBLI SHER S TERVS TYPI CALLY
2205= 7 COWPARE TO A WHOLESALER S TERM5; |'S THAT RI GHT?

2206= 8 A YES.

2207= 9 Q AND | BELIEVE YQU SAI D THAT A PUBLI SHER S TERVS ARE - -

2208= 10 TYPI CALLY THEY OFFER A GREATER DI SCOUNT THAN A WHOLESALER W LL
2209= 11 OFFER?

2210= 12 A. I N MOST CASES. MOST OF THE SMALL PUBLI SHERS BUY I T THE SAME
2211= 13 AS THE WHOLESALERS, BUT MOST OF THE LARGER PUBLI SHERS YOU CET A
2212= 14 LARGER DI SCOUNT, YES.

2213= 15 Q ANDIF THAT'S TRUE | F YOU GET A LARGER DI SCOUNT FROM MOST
2214= 16 PUBLI SHERS, WHY THEN DO YOU BUY FROM WHOLESALER?

2215= 17 A VE BUY WHOLESALER BECAUSE OF SPEED. WE HAVE A LOT OF

2216= 18 SPECI AL ORDERS DAI LY, AND WE NEED THOSE BOOKS AS SOON AS

2217= 19 PCOSSI BLE, AND THE NEXT DAY | S WONDERFUL FOR CUSTOVERS, AND VE
2218= 20 FILL I N BACK STOCK OFTEN. | F WE HAVE A BOCK, LET'S -- LET'S SAY
2219= 21 A BOOX WE SELL REGULAR TO, PEOPLE S HI STORY OF THE UNI TED STATES
2220= 22 BY HOMRD ZENN -- | F SOMEBODY -- |F ONE OF OUR BOOKSELLERS SELLS
2221= 23 THE LAST COPY, THEY WLL WRITE IT DOAN, AND HE KNOAS CR SHE
2222= 24 KNOWS THAT WE NEED THAT SOONER THAN WE CAN GET | T FROM THE

2223= 25 PUBLI SHER, SO WE' LL ORDER THAT FROM THE WHOLESALER

2224= RAYNEE H. MERCADO, CSR, RWVR, CRR, FCRR (415) 626- 8404

2225= JACKSON - DI RECT / DE BRU N 1 Q ALL RRGHT. WHLE WE RE - -
VH LE WE' VE GOT THE RED BOCK

2226= 2 FRONT OF US, WHY DON' T YOU LOOK TO THE ENTRY FOR HOUGHTON 3 M FFLI N AND EXPLAI N

VWHAT THAT WOULD TELL YQU IN

2227= 4 THAT HOUGHTON M FFLI N CHARGES FOR THE BOOKS | T SELLS TO BOOK
2228= 5 STORES.

2229= 6 AND | BELI EVE, YOUR HONOR, THERE MAY BE A BLUE TAB AT
2230= 7 THE END.

2231= 8 A. THERE IS A BLUE TAB -- OKAY. YOU WANT TO KNOW THE

2232= 9 | NFORMATI ON | CAN FI ND FROM HERE?

2233= 10 Q "M JUST TRYI NG TO GET AN UNDERSTANDI NG OF HOW THE BOCOK
2234= 11 WORKS?

2235= 12 A YES

2236= 13 Q WHAT IS THE BOOK BUYERS HANDBOOK -- WHAT KIND OF | NFORVATI ON
2237= 14 DCES | T PROVI DE FOR HOUGHTON M FFLI N?

2238= 15 A VELL, IT G VES US ORDERS, TELEPHONE NUMBERS FOR CRDERS, IT
2239= 16 G VES THE TELEPHONE NUMBER OF THE MAI N OFFI CE AND SOVE OF THE
2240= 17 EXECUTI VES AT THE HOUGHTON M FFLIN, I T TELLS YOU WHAT THE | SBN
2241= 18 PREFI XES ARE FOR THEI R DI FFERENT | N PRI NTS.

2242= 19 Q LET'S STOP THERE AND GO A LITTLE SLOAER.  WHEN YQU SAY, IT
2243= 20 TELLS YOU WHAT THE | SBN, WHAT DCES THAT MEAN?

2244= 21 A. THAT IS AN | NTERNATI ONAL STANDARD BOOK NUMBER, AND EVERY
2245= 22 BOOK HAS HAD A NUMBER, AND NO BOOK HAS THE SAME NUMBER, SO YQU
2246= 23 CAN | DENTI FY -- YOU CAN ORDER BOOKS BY THAT NUVMBER

2247= 24 Q AND DCES EVERY PUBLI SHER HAVE A DI FFERENT PREFI X WTHIN TH S
2248= 25 | SBN SYSTEM?

2249= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

2250= JACKSON - DI RECT / DE BRU N 1 A. YES, THEY DO
2251= 2 Q AND SO THESE ARE THE -- ARE THE PREFI XES LI NKED TO 3 PARTI CULAR LI NES OF
BOCKS?

2252= 4 A, VELL, YOU CAN -- YQU CAN FI GURE QUT THE DI FFERENT LI NES BY
2253= 5 THE PREFI X, YES.

2254= 6 . OKAY. AND WHAT OTHER | NFORVATI ON | S THE PROVI DED HERE | N
2255= 7 THE RED BOOK?

2256= 8 A UM |IT HAS AN ADDRESS FOR ORDERS, BOTH MANUAL AND NMAI L AND
2257= 9 ELECTRONI C, AND THEN I T HAS THEI R DI SCOUNT SCHEDULE.

2258= 10 Q OKAY. AND CAN YOQU DESCRI BE HOW-- WHAT TH S PARTI CULAR
2259= 11 DI SCOUNT SCHEDULE IS FOR HOUGHTON M FFLIN I N THE YEAR 20007
2260= 12 A. | F YOU RE BUYI NG RETAI L AND RETURNABLE, ONE COPY | S

2261= 13 20 PERCENT, AND THEN 10 COPIES OR MORE, FLAT DI SCOUNT OF

2262= 14 47 PERCENT.

2263= 15 AND THEN THEY HAVE A RETAIL NON- RETURNABLE. THEN
2264= 16 THEY HAVE A RETAI L WAREHOUSE RETURNABLE AND NON- RETURNABLE. AND
2265= 17 THEN THEY HAVE ALL -- THEY HAVE DI SCOUNTS, DI FFERENT FOR COLLEGE
2266= 18 TI TLES, AND SOME DI FFERENT OTHER KI ND OF SPECI ALTY BOCOKS.

2267= 19 Q NOW WHAT DOES IT MEAN THAT THERE' S A DI SCOUNT FOR

2268= 20 RETURNABLE? CAN YOU EXPLAI N WHAT THAT MEANS?

2269= 21 A VELL, BOOKS MOSTLY IN TH S I NDUSTRY ARE RETURNABLE. | F YOU



2270= 22 RETURN THEM I N GOOD CONDI TI ON AND | F YOU RETURN THEM BEFORE

2271= 23 THEY' RE QUT OF PRINT. IN SOME -- I N SOVE CASES, THERE'S A TI ME

2272= 24 LIMT ONIT. AND YOU CAN RETURN IT FOR CREDI T, AND THE

2273= 25 DI FFERENT PUBLI SHERS HAVE DI FFERENT KIND OF WAYS TO -- TO FI GURE

2274= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626- 8404

2275= JACKSON - DI RECT / DE BRU N 1 THAT CREDIT. SOMVE COF THEM CREDI T
ON AVERAGE DI SCOUNT THAT

2276= 2 YOU VE BOUGHT OVER THE PREVI QUS YEAR. AND SOVE OF THEM HAVE 3 A -- SOVEWHAT OF A
PENALTY. BUT THAT' S WHAT

2277= 4 CAN RETURN THEM FOR CREDI T.

2278= 5 Q ALL RIGHT. |S THERE AN OPTI ON TO BUY BOOKS ON A

2279= 6 NON- RETURNABLE BASI S?

2280= 7 A. N NOT EVERY CASE, BUT IN SOVE CASES, YOQU CAN BUY

2281= 8 NON- RETURNABLE OR RETURNABLE. BUT YQU -- IF YQU -- |F YOQU OPT

2282= 9 FOR ONE OR THE OTHER, YQU HAVE TO STAY ON I T AT LEAST 12 MONTHS.

2283= 10 YOU CAN T BUY BOTH WAYS.

2284= 11 Q AND WHAT DO YOU MEAN WHEN YOU SAY YOU CAN T BUY THEM BOTH

2285= 12 VWAYS?

2286= 13 A, YOU CAN T BUY ONE MONTH RETURNABLE AND ONE MONTH

2287= 14 NON- RETURNABLE.  YOU HAVE TO -- YOU HAVE TO AGREE WH CH WAY

2288= 15 YOU RE GO NG TO BUY THEM I N MOST CASES.

2289= 16 Q SO YOQU HAVE TO MAKE AN ELECTI ON AS TO EI THER BUY ALL OF YOUR

2290= 17 BOOKS FROM THE PUBLI SHERS ON A RETURNABLE BASI S OR BUY ALL OF

2291= 18 YOUR BOOKS ON A NON- RETURNABLE BASI S?

2292= 19 A | TH NK THAT' S TRUE FOR MOST OF THEM YES. THERE ARE A FEW

2293= 20 EXCEPTI ONS.

2294= 21 Q LOOKI NG AT THE PUBLI SHERS ON THE LI ST AGAI N, DOCUMENT NUMBER

2295= 22 2591, 1S YOUR NOTEBOOK STILL OPEN TO THE LI ST OF PUBLI SHERS?

2296= 23 A YES.

2297= 24 Q DO YOU KNOWWHETHER THE PUBLI SHERS ON THI S LI ST THAT YOU BUY

2298= 25 FROM DO THEY REQUI RE YOU TO MAKE A -- AN ELECTI ON AS TO WHETHER

2299= RAYNEE H MERCADO, CSR, RWVR CRR, FCRR (415) 626- 8404

2300= JACKSON - DI RECT / DE BRU N 1 YQU BUY ALL OF YOUR BOOKS ON A
RETURNABLE BASI S OR ALL CF YO

2301= 2 BOOKS ON A NON- RETURNABLE BASI S? 3 A | TH NK THEY DO. ACTUALLY WE BUY THEM ALL

RETURNABLE. SO

2302= 4 WE' VE NEVER HAD TO MAKE THAT ELECTION, BUT | THI NK THEY DO
2303= 5 G VE -- MOST OF THEM G VE YOU THAT OPTI ON.

2304= 6 Q NOW WHEN YOU HAVE TO MAKE AN ELECTI ON, HOW LONG - - DO YQU
2305= 7 KNOW HOW LONG YOU ARE REQUI RED TO DESI GNATE?

2306= 8 A VELL, I'VE LOOKED THROUGH TH S BOOK BEFORE, AND MOST OF THEM
2307= 9 SAY THAT YOU CAN DO I'T ON A ANNUAL BASI S, BUT YOQU HAVE TO STI CK
2308= 10 W TH WHAT YOQU DECI DED TO DO FOR 12 MONTHS.

2309= 11 Q HAS THE HAPPY BOOKSELLER EVER BEEN ABLE TO PURCHASE BOOKS
2310= 12 FROM ANY OF THE PUBLI SHERS ON THE LI ST, EXH BIT 2591, WHERE
2311= 13 DURI NG THE COURSE CF A YEAR, YOU WERE ABLE TO BUY BOTH ON A
2312= 14 RETURNABLE BASI S AND ON A NON- RETURNABLE BASI S?

2313= 15 A, NO

2314= 16 Q AND IS THAT TRUE FOR ALL OF THESE PUBLI SHERS FOR ALL OF THE
2315= 17 YEARS FROM 1994 TO THE PRESENT?

2316= 18 A, YES.

2317= 19 Q NOW MR JACKSON, YOU MAY HAVE DESCRI BED THI S ALREADY, BUT I
2318= 20 WANT TO MAKE SURE THAT IT IS CLEAR  YOU VE DESCRI BED THE ABA
2319= 21 RED BOOK. HOW DO YOU KNOW WHAT PUBLI SHERS PRI CES ARE? HOW ARE
2320= 22 THEY GOVMUNI CATED TO YQOU?

2321= 23 A, VELL, OF COURSE -- THEY' RE COMMUNI CATED BY TH S RED BOCK,
2322= 24 AND | WANT TO EMPHASI ZE THE | NFORVATI ON IN TH S BOOK COMES FROM
2323= 25 THE PUBLISHER. I T'S NOTI' SOMETH NG THE ABA MAKES UP FCR THE
2324= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404
2325= JACKSON - DI RECT / DE BRU N 1 YELLOW PAGES.
TO BE THEIR TERMS.  AND |

2326= 2 CHECKED My | NVO CES, ' CAUSE MOST OF THEM | KNOW BY HEART, BUT 3
DOUBT, | CHECK. AND | DON T

2327= 4 I ALMOST KNOW WE' VE NEVER BOUGHT ANY BOOKS THAT DIDN' T FI T THE
2328= SCHEDULES I N THE BOCK.

2329= Q NOW DO PUBLI SHER TERMS EVER CHANGE?

2330= A YES, THEY DO CHANGE.

2332= A, VELL, NOT THAT FREQUENTLY, BUT THEY DO CHANGE. SOMETI MES IN

5
6
7
2331= 8 Q HOW FREQUENTLY DO THEY CHANGE, SIR?
9 .
2333= 10 THE M DDLE OF A YEAR, IN THE M DDLE OF THE PUBLI CATION OF TH' S

TH S | S SUPPCSED

IFI"MIN



2334= 11 BOCK.

2335= 12 Q AND HOW DO YOU KNOW WHETHER A PUBLI SHER S TERMS HAVE

2336= 13 CHANGED?

2337= 14 A, WVE CAN -- WE USUALLY GET A LETTER STATI NG THAT THEY' VE

2338= 15 CHANGED THE TERMS.  SOVETI MES WE GET A FAX OR -- OFTENTI MES, THE
2339= 16 REP WLL COVE IN WTH THE LETTER AND SAY, "I'VE GOT A NEW

2340= 17 DI SCOUNT SCHEDULE FOR YOU." AND WE W LL TAKE THAT LETTER OR
2341= 18 THAT COVMUNI CATI ON AND PUT IT IN THES BOOK ON THE PAGES THAT
2342= 19 FI TS THAT PUBLI SHER

2343= 20 Q SO YQU KEEP YOUR COPY OF THE RED BOOK I N ESSENCE UP TO DATE
2344= 21 | F THERE' S ANY CHANGES | N TERM5?

2345= 22 A, YES, VE DO

2346= 23 Q MR JACKSON, HOW DO YOU KNOW PERSONALLY WHAT THE HAPPY

2347= 24 BOOKSELLER PAYS FOR THE BOOKS | T PURCHASES?

2348= 25 A.  BECAUSE | PAY EVERY | NVO CE AND CHECK EVERY | NVO CE, AND |
2349= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

2350= JACKSON - DI RECT / DE BRU N 1 DO ALL THI'S BY HAND. |'M NOT A
COVPUTER PERSON. DON T PAY

2351= 2 COWPUTER.  AND AFTER | CHECK I T, THEN | NMATCH THAT INvVO CE WTH 3 THE STATEMENT.
AND THEN WHEN | ' VE GOT THE

2352= 4 I N\VO CES ALL MATCHED UP, THEN | PAY IT.

2353= 5 Q NOW YQU SAY THAT YOU CHECK EVERY | NVO CE. CAN YOU DESCRI BE
2354= 6 TO THE COURT VWHAT YOU MEAN WHEN YOU SAY YOQU CHECK EVERY | NVO CE?
2355= 7 A, VELL, | FIRST LOOK TO SEE THE PEOPLE WHO CHECKED I T I N HAVE
2356= 8 MARKED ANY SHORTAGES, AND THEN | F THEY MARK SHORTAGES, | SEE
2357= 9 I F -- ACTUALLY MY WFE ElI THER WRI TES OR CALLS ABOUT SHORTAGES.
2358= 10 SEE | F THAT S BEEN DONE, THEN | CHECK THE DI SCOUNT, THEN | PAY
2359= 11 I T.

2360= 12 Q AND HOW DO YOU CHECK THE DI SCOUNT?

2361= 13 A, VELL, YOQU KNOW AFTER -- | T ONLY TAKES ABOUT A MONTH AFTER A
2362= 14 NEW DI SCOUNT SCHEDULE FOR ME TO KNOW I N MY HEAD, AND | CAN JUST
2363= 15 LOOK AT IT AND SEE, AND |'LL KNOWWHETHER | T' S CORRECT DI SCOUNT.
2364= 16 Q DO YOQU SOMETI MES LOOK BACK TO THE BOCOK TO VERI FY DI SCOUNTS?
2365= 17 A, VELL, ESPECI ALLY WTH SMALL PUBLI SHERS, | DO LARGE

2366= 18 PUBLI SHERS, | USUALLY KNOW WHAT THE DI SCOUNT SHOULD BE.

2367= 19 Q WHAT RECORDS EXI ST OF THE PRI CE THAT THE HAPPY BOOKSELLER
2368= 20 PAYS FOR BOOKS?

2369= 21 A, VELL, WTH PAID I NVO CES.

2370= 22 Q ALL RIGHT. APPROXI MATELY HOW MANY | NVO CES DO YOU RECEI VE
2371= 23 IN A MONTH?

2372= 24 A, VE WRI TE ABQUT 130 CHECKS A MONTH AND GCES -- LIKE A

2373= 25 STATEMENT FROM RANDOM HOUSE, |IT M GHT BE 30 OR 40 | NVO CES

2374= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626- 8404

2375= JACKSON - DI RECT / DE BRU N 1 ATTACHED TO THAT STATEMENT. SO
WE M GHT PAY 2- OR 300 AS A

2376= 2 GUESS. SOMVE MONTHS WOULD BE MORE THAN OTHERS. THAT WOULDN T 3 MEAN WE' D HAVE TO

VWRI TE THAT MANY CHECKS BEC

2377= 4 I N\VO CES BE ATTACHED TO STATEMENTS, BE MULTI PLE | NVO CES.

2378= 5 Q SO FROM SEVERAL OF THESE LARGER PUBLI SHERS YOU LL ACTUALLY
2379= 6 RECEI VE MULTI PLE | NVO CES EVEN W THI N A PARTI CULAR MONTH?
2380= 7 A OH YES

2381= 8 Q BUT THEN YOQU PAY ALL THOSE TOGETHER | N ONE CHECK?

2382= 9 A, AND MATCH I T WTH A STATEMENT, YES.

2383= 10 Q SO JUST ROUGLY OVER THE COURSE OFFI CE A YEAR HOW MANY
2384= 11 INVO CES I N TOTAL M GHT YOUR BOCK STORE RECEI VE?

2385= 12 A, VELL, BE SEVERAL THOUSAND.

2386= 13 Q DO YOU KEEP THOSE I NV CES, SIR?

2387= 14 A VEE DO

2388= 15 Q HOW FAR BACK DO THEY GO?

2389= 16 A VELL, | TH NK THE TAX PEOPLE REQUI RE YOU TO KEEP I T NOW FI VE
2390= 17 YEARS, BUT WE PROBABLY GOT THEM FOR SEVEN OR El GHT, N NE YEARS.
2391= 18 WHEN THEY' RE THAT OLD, THEN WE CLEAN OUT THE WAREHOUSE AND THROW
2392= 19 SOVE OF THEM AVAY.

2393= 20 Q ALL RIGHT. CAN YOU DESCRI BE FOR THE COURT WHAT, |F

2394= 21 ANYTHI NG, YOQU DI D WTH RESPECT TO THOSE | NVO CE RECORDS | N
2395= 22 CONNECTI ON W TH THI' S LI Tl GATI ON?

2396= 23 A, YES, | MADE ALL THCSE | NVO CES AVAI LABLE TO BOTH SI DES OF
2397= 24 THI'S LI TI GATI ON.

2398= 25 Q DI D LAWERS COME TO YOUR BOOK STORE, SIR, TO LOOK AT THOSE

2399= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404



2400= JACKSON - DI RECT / DE BRU N 1 RECORDS?

2401= 2 A YES, THEY DID. 3 Q DI DLAWERS FOR BOTH Sl DES COME TO YOUR BOOK STORE TO
LOOK

2402= 4 AT THOSE RECORDS?

2403= 5 A YES, THEY DID.

2404= 6 Q TO YOUR KNOMEDGE, SIR DI D ANYONE MAKE ANY COPI ES OF ANY OF
2405= 7 THOSE | N\VO CES?

2406= 8 A YES. | THINK BOTH S| DES MADE COPI ES.

2407= 9 Q WERE THERE ANY | NVOI CES, SIR THAT YQU HELD BACK THAT YOU
2408= 10 DI D NOT MAKE AVAI LABLE FOR | NSPECTI ON?

2409= 11 A NO | GAVE THEM THE KEY, TOLD THEM WHERE THEY WERE. AND VE
2410= 12 HAD THEM IN TWO, THREE LOCATIONS. |F THEY WERE | N THE

2411= 13 WAREHOUSE, WE HAD A STORAGE SPACE BEHI ND THE STORE. | JUST LET
2412= 14  THEM GO

2413= 15 Q MR JACKSON, HAVE YOU EVER NEGOTI ATED PRI CES W TH ANY

2414= 16  PUBLI SHER?

2415= 17 A NO

2416= 18  Q WHY NOT?

2417= 19 A BECAUSE | ASSUMED THAT THE PUBLI SHERS HAVE | NTEGRI TY AND |
2418= 20 THINK | HAVE | NTEGRI TY, AND |'VE BEEN TOLD THAT THI S IS THE WAY
2419= 21  YOU BOUGHT BOOKS AND THAT WAS THE LAW AND SO | NEVER

2420= 22 NEGOTI ATED.

2421= 23 Q HAVE YOU EVER NEGOTI ATED PRI CE W TH ANY WHOLESALER?

2422= 24 A NO

2423= 25 ~Q MR JACKSON, HAVE YOU EVER RECEI VED A PRI CE FROM A PUBLI SHER
2424= RAYNEE H. MERCADO, CSR, RMR, CRR FCRR (415) 626- 8404

2425= JACKSON - DI RECT / DE BRUI N 1 OTHER THAN THE PRI CE THAT IS IN
THEI R ESTABLI SHED DI SCOUNT

2426= 2 SCHEDULE? 3 A NO

2427= 4 Q DO PUBLI SHERS EVER OFFER SPECI ALS?

2428= 5 A THERE ARE STOCK OFFERS --

2429= 6 THE REPORTER. |' M SORRY, SIR  THERE ARE...?

2430= 7 THE W TNESS: STOCK OFFERS. YOU DI DN T UNDERSTAND
2431= 8  THAT? TH'S OLD SOUTHERN ACCENT. YOU DI DN T HEAR THAT? STOCK
2432= 9  OFFERS.

2433= 10 AND ALSO THEY HAVE CONVENTI ON SPECI ALS. AND THE
2434= 11  CONVENTI ON SPECI ALS OCCURRED DURI NG -- DURI NG THE Bl G CONVENTI ON
2435= 12 ONCE A YEAR, AND THE STOCK OFFERS USUALLY OCCUR | N THE FALL.
2436= 13 OCCASI ONALLY, | THI NK THERE M GHT BE A SPRI NG STOCK OFFER

2437= 14  BY MR DE BRU N

2438= 15 Q NOW LET ME JUST START W TH THE CONVENTI ON SPECI AL. CAN YOU
2439= 16 | DENTI FY EXACTLY WHAT THI S CONVENTI ON | S?

2440= 17 A THE CONVENTI ON | S WHAT WE USED TO REFER TO AS THE ABA

2441= 18  CONVENTION. NOWIT' S THE BEA CONVENTI ON. AND PUBLI SHERS FROM
2442= 19  ALL OVER THE WORLD, REALLY, HAVE A DI SPLAY THERE, AND THEY HAVE
2443= 20  MOST OF THEIR NEW TI TLES COM NG OUT FOR THE FALL Di SPLAYED, AND
2444= 21  THEY HAVE CATALOGS AVAI LABLE FOR YOU TO TAKE HOME. AND THEY
2445= 22 USUALLY HAVE A DI SCOUNT SCHEDULE | NSERTED | N THE CATALOG WHI CH,
2446= 23 I N MOST CASES, MATCHES THE RED BOOK UNLESS THEY' VE CHANGED THE
2447= 24 DI SCOUNT SCHEDULE.

2448= 25 AND THEY WLL -- MOST OF THE TIME, THEY PUBLI SH THE
2449= RAYNEE H. MERCADO, CSR, RMR, CRR FCRR (415) 626- 8404

2450= JACKSON - DI RECT / DE BRUIN 1 CONVENTI ON SPECI ALS | N PUBLI SHERS
VEEKLY. THEY WLL USUALLY

2451= 2 VWRITE YOU BEFORE THE CONVENTI ON AND SAY, "WE WANT TO TELL YOU 3 THAT WE HAVE THE

FOLLOW NG CONVENTI ON SPECI A

2452= 4 THEY' RE JUST ON PART OF THEIR LINE, AND SOMETIME IT'S -- THEY
2453= 5 HAVE A CONVENTION -- THEY HAVE A FLAT EXTRA DI SCOUNT ON THE
2454= 6 VWHOLE LINE. |IT VARIES WTH THE PUBLI SHER.

2455= 7 Q DO THE CONVENTI ON SPECI ALS PERTAIN TO THE BOOKS THAT ARE
2456= 8 DI SPLAYED AT THE CONVENTI ON?

2457= 9 A, NOT NECESSARILY. M GHT CONTAIN -- SOVETI ME HAS TO DO W TH
2458= 10 PART OF THEIR BACK LI ST OR ALL OF THE BACK LI ST OR MAYBE

2459= 11 SOVETI MES COOKBOOKS. EACH PUBLI SHER DECI DES WHAT KI ND OF
2460= 12 CONVENTI ON OFFER THEY W LL MAKE.

2461= 13 Q NOW ARE THESE CONVENTI ON SPECI ALS, SIR, ARE THESE OFFERS
2462= 14 THAT ARE MADE JUST TO THE HAPPY BOOKSELLERS, OR ARE THESE OFFERS
2463= 15 THAT ARE AVAI LABLE TO ANY RETAI L BOOK STCRE?

2464= 16 A, THEY' RE AVAI LABLE TO THE ENTI RE TRADE.

2465= 17 Q NOW WHEN YOU SAY THAT THEY' RE PUBLI SHED | N PUBLI SHERS

2466= 18 VEEKLY, WHAT | S PUBLI SHERS WEEKLY?



2467= 19 A.  PUBLI SHERS WEEKLY IS A WEEKLY MAGAZI NE THAT HAS NEWS

2468= 20 ARTI CLES ABOUT PUBLI CATIONS. | T HAS NEWS ARTI CLES SOMETI MES

2469= 21 ABOUT AUTHORS AND HAS ADVERTI SEMENTS FROM PUBLI SHERS. VARI QUS

2470= 22 ARTI CLES OF | NTEREST.

2471= 23 Q WOULD IT BE FAIR TO DESCRI BE PUBLI SHERS WEEKLY AS A TRADE

2472= 24 MAGAZI NE?

2473= 25 A YES

2474= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

2475= JACKSON - DI RECT / DE BRU N 1 Q NOW YQU VE ALSO TESTI FI ED
THAT SOMVE PUBLI SHERS HAVE STO

2476= 2 OFFERS. WHAT EXACTLY IS A STOCK OFFER? 3 A, A STOCK OFFER IS USUALLY OFFERED - -

I"M SORRY. THAT WVAENT

2477= 4 DOWN THE WRONG THROAT.

2478= 5 A STOCK OFFER | S USUALLY OFFERED IN THE FALL, AND I T
2479= 6 VAR ES WTH THE PUBLI SHER | T M GHT BE AN EXTRA 2 PERCENT ON
2480= 7 EVERYTHI NG PUBLI SHED -- EVERYTHI NG PURCHASED AT THAT -- ON THAT
2481= 8 PARTI CULAR OFFER. THEY USUALLY W LL OFFER YOU A CHO CE COF

2482= 9 El THER AN EXTRA DI SCOUNT OR A LONGER TERM5 CR FREE FREIGHT | F
2483= 10 ITS NOT A FREE FREI GHT PUBLI SHER. BUT YQU, | N MOST CASES, HAVE
2484= 11 A CHO CE OF THOSE THREE THI NGS.

2485= 12 Q HAVE YOU EVER PURCHASED BOOKS PURSUANT TO A PUBLI SHER S
2486= 13 STOCK OFFER?

2487= 14 A YES, OFTEN

2488= 15 Q HOWDO YOQU KNOW THE TERMS OF A STOCK OFFER?

2489= 16 A, IT'S PRESENTED TO YOU BY THE -- BY THE REP I N MOST CASES,
2490= 17 BUT HE ALWAYS HAS I T I N PRI NT.

2491= 18 Q NOW YQU SAY I T'S PRESENTED BY THE REP, WHAT DO YOU MEAN BY
2492= 19 "THE REP"?

2493= 20 A.  THE SALES REP THAT CALLS ON US FROM MAJOR PUBLI SHERS. IT' S
2494= 21 ALSO -- I N MOST CASES, WE GET -- | TH NK I N EVERY CASE, WE ALSO
2495= 22 GET SOVE NOTI FI CATION I N THE MAIL OR ElI THER BY FAX THAT THE
2496= 23 STOCK OFFER' S COM NG UP. YOQU CAN SEE IT IN PRINT IN EVERY CASE.
2497= 24 SUPPOSED TO BE THE SAME THI NG FOR EVERYONE.

2498= 25 Q SO ARE THE TERMS OF A STOCK OFFER ALWAYS SET FORTH ON SOVE
2499= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

2500= JACKSON - DI RECT / DE BRU N 1 KIND OF WRI Tl NG?
2501= 2 A, YES. 3 Q AND HAVE YOQU EVER RECEI VED A STOCK OFFER THAT WAS JUST
2502= 4 PROVI DED TO THE HAPPY BOOKSELLER?

2503= 5 A, NO

2504= 6 Q  APPROXI MATELY WHAT PERCENTACGES OF YOUR PURCHASES ARE MADE
2505= 7 PURSUANT TO STOCK OFFERS?

2506= 8 A, IN TERMS OF ENTI RE YEAR S PURCHASES, THEY WOULDN T BE THAT
2507= 9 LARGE. WE M GHT HAVE ONE PUBLI SHER -- LARGE PUBLI SHER LI KE
2508= 10 RANDOM HOUSE, |IT M GHT BE A 2, 000- DOLLAR ORDER, OR OTHER CASES,
2509= 11 BE LESS. | DON T KNOW HOW TO GUESS WHAT THE PERCENTAGE WOULD
2510= 12 BE, BUT BE SMALL.

2511= 13 Q NOW WHEN YOU PURCHASE BOOKS PURSUANT TO A STOCK OFFER AND
2512= 14 YOU THEN RECEI VE AN | N\vO CE FCR THOSE BOCKS, WOULD THE | NvO CE
2513= 15 | DENTI FY THE FACT THAT THAT WAS A PURCHASE MADE PURSUANT TO A
2514= 16 STOCK OFFER?

2515= 17 A | DONT THINK SO WELL, | USUALLY RECOGNI ZE | T BY THE

2516= 18 TITLES ON I T AND BY THE NUMBER OF TI TLES WE BOUGHT AND WWHAT
2517= 19 THOSE TI TLES ARE. | USUALLY RECOGNI ZE IT AS A STOCK CFFER, BUT
2518= 20 I DON' T THINK I NVO CE DESI GNATES I T -- AND SOVETIMES, IT -- THE
2519= 21 STOCK OFFERS ARE NOT SHI PPED ON ONE INVOCE. |IT M GHT BE M XED
2520= 22 W TH OTHER | NVO CES.

2521= 23 Q LET ME ASK YOU TO LOOK BACK ON THE LI ST OF PUBLI SHERS ON
2522= 24 EXH BI T 2591.

2523= 25 THE COURT: BEFORE WE GO BACK TO THAT, WE LL TAKE THE
2524= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

2525= JACKSON - DI RECT / DE BRU N 1 SECOND RECESS.
2526= 2 MR DE BRU N  THANK YOU, YOUR HONOR | THI NK WE RE 3 NEARI NG - -
2527= 4 THE COURT: BE IN RECESS TILL 11:45.

2528= 5 THE CLERK: ALL RI SE.

2529= 6 (RECESS TAKEN AT 11:29 A M)

2530= 7 ( CONTI NUED NEXT PAGE; NOTHI NG OM TTED. )

2531= 8

2532= 9

2533= 10

2534= 11



2535= 12

2536= 13

2537= 14

2538= 15

2539= 16

2540= 17

2541= 18

2542= 19

2543= 20

2544= 21

2545= 22

2546= 23

2547= 24

2548= 25

2549= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404
2550= ( PROCEEDI NGS RESUME AT 11:47 A M)

2551= THE COURT: PLEASE BE SEATED. FURTHER EXAM NATI ON
2552=MR DEBRU N.

2553= MR DEBRU N | TH NK I'LL BE ABLE TO FI NI SH

2554=RELATI VELY QUI CKLY, YOUR HONCR

2555=Q MR JACKSON, RI GHT BEFORE THE SHORT RECESS, | ASKED YQU TO
2556=TAKE A LOOK AT THE LI ST COF PUBLI SHERS AGAI N, EXHI BI T 2591.
2557=SI R, HAVE YOU EVER RECEI VED FROM ANY OF THE VENDORS ON THI S
2558=LI ST A STOCK OFFER THAT WAS OFFERED JUST TO THE HAPPY
2559=BOCKSELLER?

2560=A. NO

2561=Q SIR HAVE YOU EVER HAD RECEI VED A STOCK COFFER THAT, ON I TS
2562=FACE, WAS NOT AVAI LABLE TO ALL OTHER RETAI L BOOKSTORES?

2563=A. NOT TO My KNOW.EDGE.

2564=Q  LOCKI NG AGAIN AT THE PUBLI SHERS ON THI S LI ST, SIR HAVE YQU
2565=EVER NEGOTI ATED ANY SPECI AL TERV5 W TH ANY CF THE PUBLI SHERS OR
2566=VWHOLESALERS ON THI S LI ST?

2567=A. NO

2568=Q W TH RESPECT TO THE VENDORS ON THI S LI ST, SIR HAVE YQU
2569=EVER RECEI VED DI SCOUNTS DI FFERENT FROM THESE VENDORS PUBLI SHED
2570=CGENERALLY AVAI LABLE DI SCOUNTS?

2571=A. NO

2572=Q AND | INCLUDE I N THAT, SIR, BOTH THEI R PUBLI SHED REGULAR
2573=DI SCOUNTS AND THEI R PUBLI SHED STOCK COFFERS.

2574=A. NO

2575=Q AND IS THAT TRUE, SIR FOR EVERY YEAR BETWEEN 1994 AND THE
2576=PRESENT?

2577=A. YES.

2578=Q LET ME ASK YOQU A FEW QUESTI ONS ABQUT THE FREI GHT. |
2579=BELI EVE YOU VE MADE REFERENCE TO FREI GHT TERM5. DO PUBLI SHERS
2580=FREl GHT TERM5 VARY?

2581=A. YES.

2582=Q CAN YQU DESCRI BE HOWP

2583=A. SOVE PUBLI SHERS OFFER FREE FREI GAT. @ SOME PUBLI SHERS, AND
2584=THI S | S MOSTLY SMALL PUBLI SHERS, HAVE A CAP ON FREI GHT, LIKE
2585=THEY WON' T CHARGE YOU MORE THAN 3 PERCENT, THEY WON T CHARGE
2586=YOU MORE THAN 4 PERCENT, AND THEN MANY PUBLI SHERS IS F. O B.
2587=THEI R SHI PPI NG DESTI NATI ON, | MEAN, THEI R SHI PPI NG PO NT, VH CH
2588=WDOULD BE, THE BOOKSELLER PAYS THE FREIl GHT.

2589=Q SO PUBLI SHER S F. O.B. AND BOOKSTORE PAYS THE FRElI GHT?
2590=A. YES. AN |LLUSTRATION CF THAT IS HOUGHTON M FFLIN, THEY' RE
2591=NOT FREE FREI GHT.

2592=Q HOW DI D YOU LEARN WHAT A PUBLI SHER S FRElI GHT TERVSE ARE?
2593=A. FROM THE RED BOOK.

2594=Q SO PUBLI SHERS' FREI GHT TERMS ARE | NCLUDED I N THE RED BOCK?
2595=A. YES.

2596=Q MR JACKSON, HAVE YOQU EVER RECEI VED FROM ANY OF THE VENDORS
2597=0ON THI S LI ST, EXHI BI T 2591, FREI GHT TERMS THAT WERE DI FFERENT
2598=FROM THAT PUBLI SHERS' PUBLI SHED GENERALLY AVAI LABLE FRElI GHT
2599=TERVM5?

2600=A. EXCEPT FOR STOCK OFFERS, | NEVER HAVE.

2601=Q I N OTHER WORDS, |IF A STOCK OFFER M GHT HAVE A SPECI AL
2602=FREI GHT PROVI SI ON?

2603=A. YES, THAT HAPPENS SOVETI MES. SOMETI MES THAT' S YOUR OPTI ON,
2604=YQU CAN GET FREE FREI GHT. SOVETI MES YOU CAN GET FREE FREI GHT



2605=AND A DI SCOUNT, BUT OTHER THAN THAT, NO, |'VE NEVER RECElI VED
2606=IT.

2607=Q HAVE YOU EVER RECEI VED SPECI AL FREI GHT TERMS FROM A
2608=PUBLI SHER PURSUANT TO A STOCK COFFER THAT WAS NOT GENERALLY
2609=AVAI LABLE TO ALL OTHER RETAI L BOOKSTORES?

2610=A. NO

2611=Q LET ME ASK YOU A FEW QUESTI ONS ABOUT SOMVETHI NG CALLED A
2612=CASH DI SCOUNT. ARE YOU FAM LI AR W TH CASH DI SCOUNTS I N THE
2613=BOCKSELLI NG BUSI NESS?

2614=A. YES.

2615=Q  WHAT IS A CASH DI SCOUNT?

2616=A. A CASH DI SCOUNT | S SOMETHI NG FOR PROVPT PAYMENT, OVER AND
2617=ABOVE THE | NvO CE.

2618=Q ARE CASH DI SCOUNTS SOVETI MES REFERRED TO AS "EARLY PAYMENT
2619=DI SCOUNTS" ?

2620=A. YES.

2621=Q  JUST | N GENERAL, HOW DI D THEY WORK? CAN YOU DESCRI BE FOR
2622=THE COURT?

2623=A. MOST OF TIME THEY WORK, |F YOU PAY WTHI N 10 DAYS CF THE
2624=STATEMENT, YOU CGET 2 PERCENT. MOST OF IT IS 2 PERCENT. |F YQU

2625=PAY BEYOND 10 DAYS, THEN YOU HAVE TILL THE END OF THE MONTH TO
2626=PAY AT THE | NvVO CE PRI CE

2627=Q DOES EVERY VENDCR PROVI DE A CASH DI SCOUNT | N THE BOOK
2628=BUSI NESS?

2629=A. NO

2630=Q WH CH VENDCRS, TO YOUR KNOWLEDGE, PROVI DE A CASH DI SCOUNT?
2631=A. VEELL, | NGRAM PROVI DES A CASH DI SCOUNT FOR EARLY PAYMENT.
2632=BAKER & TAYLOR DCES, KCEN DCES, SOUTHERN BOOK DCES. A FEW
2633=SMALL PUBLI SHERS HAVE AN EARLY PAYMENT | F YOU PAY WTHI N 10
2634=DAYS. FOR | NSTANCE, RANDOM HOUSE YEARS AGO HAD A 1 PERCENT
2635=Dl SCOUNT FOR EARLY PAYMENT, BUT THEY DON T -- THEY NO LONGER
2636=HAVE THAT. [IN FACT, THOSE ARE THE ONLY ONES |'M FAM LI AR W TH
2637=AT TH S TI ME.

2638=Q ALL RIGHT, SO THE PRI NCl PAL CASH DI SCOUNTS ARE AVAI LABLE
2639=FROM THE WHOLESALERS THAT YOU MENTI ONED, | NGRAM BAKER &
2640=TAYLOR, KCEN?

2641=A. YES.

2642=Q LET' S JUST TAKE | NGRAM DESCRI BE YOUR PAYMENT CYCLE W TH
2643=I NGRAM  WHEN DO | N\vO CES COMVE | N?  WHEN DO YOU PAY THEM? HOW
2644=DCES | T WORK W TH | NGCRAM?

2645=A. THE INVOCES COVE IN, | CHECK THEM DURI NG THE MONTH, AND
2646=AROUND THE FI RST OF THE MONTH YOU GET A STATEMENT FROM THE
2647=PREVI OUS MONTH S BI LLI NG AND YOU MATCH THAT STATEMENT W TH
2648=THOSE | NVO CES, AND THEN | F YQU PAY THAT | NvO CE BY THE 10TH OF
2649=THE MONTH, YOU GET THE EARLY PAYMENT DI SCOUNT. |F YOU HAVE A

2650=TI GHT CASH FLOWN AND YOU M SS THAT, YOU PAY THE FULL | NVO CE
2651=PRI CES AT THE END OF THE MONTH.

2652=Q SO THE | NVOI CES THAT COME | N THE PRECEDI NG MONTH THAT ARE
2653=I NCLUDED ON THI' S STATEMENT THAT YOU RECEI VE AT THE BEG NNI NG OF
2654=THE MONTH - -

2655=A.  YES.

2656=Q  -- WHEN |'S THAT STATEMENT DUE?

2657=A. | T'S DUE AT THE END OF THAT MONTH, UNLESS YOU CHOOSE EARLY
2658=PAYNENT.

2659=Q ALL RIGHT. SO THE STATEMENT |'S DUE 30 DAYS LATER AND - -
2660=A.  YES.

2661=Q -- AND HOW DO YOU GET THE CASH DI SCOUNT?

2662=A. BY PAYING | T 10 DAYS LATER, BY THE 10TH OF THE MONTH.
2663=Q AND --

2664=A. |N ANY CASE, IT'S BY THE 10TH OF THE MONTH. SOVETI MES THE
2665=STATEMENT M GHT NOT COVE TILL THE 2ND OR 3RD.

2666=Q BUT YOU STILL HAVE TO PAY BY THE 10TH DAY TO GET THE CASH
2667=Dl SCOUNT?

2668=A. YES.

2669=Q AND WHAT |'S THE CASH DI SCOUNT AMOUNT?

2670=A. TWD PERCENT.

2671=Q SO WHAT DOES THAT MEAN, THAT 2 PERCENT?

2672=A. THAT MEANS | F YOU OAE $10, 000, YOU GET $200 OFF, BY EARLY
2673=PAYMENT.

2674=Q DOES THE HAPPY BOOKSELLER ATTEMPT TO TAKE ADVANTAGE OF CASH



2675=DI SCOUNT PROVI SI ONS?

2676=A. YES, WE TAKE IT MOST OF THE TI ME.

2677=Q HOW DO YOU KNOW WHETHER A VENDOR OFFERS A CASH DI SCOUNT FOR
2678=EARLY PAYMENT?

2679=A. IT'S IN THE RED BOOK, EARLY PAYMENT DI SCOUNT.

2680=Q IS IT ALSO I NDI CATED AT ALL ON THE I NVO CE OR STATEMENT
2681=THAT YOU RECEI VE?

2682=A. YES, ITIS. |IN FACT, I NGRAM EVEN FIGURES | T QUT FOR YOU.
2683=THEY SAY, THI S STATEMENT IS, YOU RE ENTI TLED TO $382 DI SCOUNT
2684=IF PAI D BY THE 10TH.

2685=Q MR JACKSQON, DO YOU KNOW WHETHER PENGUI N BOOKS OFFERS
2686=RETAI L BOOKSTORES A CASH DI SCOUNT FOR EARLY PAYMENT?

2687=A. UM | DO NOT.

2688=Q HAVE YOQU EVER RECEI VED A CASH DI SCOUNT FOR EARLY PAYMENT
2689=FROM PENGUI N BOCKS?

2690=A. NOT IN TH S PERICD. |IT M GHT HAVE BEEN BACK I N THE
2691=SEVENTI ES THEY HAD ONE. | CAN T REMEMBER, BUT I N THE PERI OD
2692=VE' RE TALKI NG ABOUT, NO, AND | THINK -- NO, IF IT WASN T
2693=PUBLISHED, | DIDN' T GET IT, AND | DIDN T TH NK | REMEMBER THAT
2694=THEY EVER HAD ONE. | REMEMBER RANDOM HOUSE HAD ONE.

2695=Q SO DURI NG THE PERI OD FROM 1994 TO THE PRESENT, TO YOUR
2696=KNOALEDGE, PENGUI N BOCKS DI D NOT OFFER CASH DI SCOUNTS FOR
2697=RETAI L BOOKSTORES.

2698=A. CORRECT.

2699=Q HAVE YOU EVER NEGOTI ATED CASH DI SCOUNT TERMS W TH ANY

2700=VENDOR?

2701=A. NO

2702=Q HAVE YOQU EVER ASKED TO RECEI VE A CASH DI SCOUNT BEYOND THE
2703=STATED TERMS OF ANY VENDOR?

2704=A. ONE TI ME.

2705=Q ONE TIME? LET ME ASK YQU -- WELL, DESCRIBE THAT ONE Tl ME
2706=FOR ME, SIR

2707=A. ONE TIME. WVELL, | ALWAYS PAY BAKER & TAYLOR JUST PROVPTLY,
2708=AND ONE VEEEK | GOT REAL BUSY AND | HAD SOVE FAM LY PROBLEMS,
2709=TH' S, THAT AND THE OTHER, AND I WAS A FEW DAYS LATE, FOUR OR
2710=FI'VE, | CAN T REMEMBER EXACTLY WHI CH, AND | I NCLUDED IN MY
2711=CHECK W TH A NOTE THAT, BECAUSE |'VE ALWAYS RETAI NED THI S
2712=DI SCOUNT, WOULD YOU M ND TH S PARTI CULAR | NSTANCE, AND | WLL
2713=NOT TAKE ADVANTAGE OF THI'S, AND THEY DI D ALLOW I T.

2714=Q NOW WHEN YOU SAY YOU ALWAYS PAY BAKER & TAYLOR PROWPTLY,
2715=VWHAT ARE BAKER & TAYLCOR S STANDARD PAYMENT TERMS?

2716=A. TWD PERCENT FOR EARLY PAYMENT AND PAYI NG 30 DAYS THE
2717=STATEMENT.

2718=Q SO THE STATEMENT | S DUE 30 DAYS AT THE END OF THE MONTH.
2719=A. YES.

2720=Q BUT IF YOQU PAY IT ONLY 10 DAYS, YOQU GET TO DEDUCT

2721=2 PERCENT?

2722=A. YES. AND | PAID THAT EARLIER, BUT | M SSED THE 10 DAYS
2723=THERE, TWO, THREE DAYS, FOUR, | FORGOT WHICH IT WAS, SEVEN,
2724=FIVE, BUT | M SSED A FEW DAYS.

2725=Q VWHEN DO YOU NORMALLY PAY YCOUR | NVO CES TO BAKER & TAYLOR?
2726=A. ON THE 10TH OF EACH MONTH.

2727=Q SO YOQU ATTEMPT TO TAKE ADVANTAGE COF THE CASH DI SCOUNT EVERY
2728=TI ME W TH BAKER & TAYLOR?

2729=A. YES, | DO

2730=Q IS THAT YOUR NORMAL PRACTI CE?

2731=A. YES.

2732=Q LET ME ASK YOQU TO TAKE A LOOK THE AT EXH BI T 5666.

2733=A. 5666.

2734=Q | T SHOULD BE THE LAST -- OR CLOSE TO THE LAST EXHIBIT IN
2735=YOUR Bl NDER.

2736=A. SIXTY-SI X, YOQU SAlI D?

2737=Q |' M SORRY, 5666 IS WHAT | HAVE.

2738= THE COURT: | DON T HAVE IT.

2739= THE WTNESS: | DON T HAVE A 5666.

2740= MR DEBRU N  WELL, YOUR HONOR, WVE MAY HAVE OUR

2741=FI RST BI NDER. . ..

2742=Q ALL RIGHT, SIR WELL, WE LL JUST -- WE LL MOVE ON.
2743=A. |1'M SORRY, | DON T HAVE I T, ElITHER

2744=Q  ALL RIGHT, WELL, LET ME ASK YOU, MR JACKSON, I N YOUR 27
2745=YEARS AS A BOOKSELLER, CAN YQU I DENTI FY ANY OTHER | NSTANCE,



2746=0THER THAN THE | NSTANCE YQU VE JUST DESCRI BED | NVOLVI NG BAKER &
2747=TAYLOR, WHERE YOU ASKED THEM THREE OR FOUR DAYS LATER TO STI LL
2748=G VE YOU THE 2 PERCENT CASH DI SCOUNT, APART FROM THAT ONE
2749=I NSTANCE, HAVE YOU EVER RECEI VED A CASH DI SCOUNT OR ANY OTHER

2750=Dl SCOUNT TERM THAT WAS DI FFERENT FROM THE VENDCRS' PUBLI SHED
2751=CGENERALLY AVAI LABLE DI SCOUNT TERM5?

2752=A. NO

2753=Q LET ME ASK YOU SOME ADDI TI ONAL QUESTI ONS ABQUT | NGRAM BOOK
2754=COVPANY | N PARTI CULAR. YOU TESTI FI ED THAT YOU PURCHASE BOOKS
2755=FROM | NGRAM?

2756=A. YES.

2757=Q  HOW OFTEN?

2758=A. ALMOST EVERY WEEKDAY.

2759=Q HAS THAT BEEN TRUE FOR THE ENTI RE PERI OD 1994 TO THE
2760=PRESENT?

2761=A. YES.

2762=Q HOW I MPORTANT, SIR, 1S I NGRAM TO YOUR BUSI NESS?

2763=A. | T'S VERY | MPORTANT.

2764=Q  AND WHY?

2765=A. VELL, IT S | MPORTANT BECAUSE | N TODAY' S MARKET, I T S VERY
2766=1 MPORTANT TO BE VERY FAST ON SPECI AL CRDERS. PEOPLE ORDER A
2767=BOOK, THEY LIKE TO GET IT AS SOON AS PCSSI BLE, AND | F YOQU DO
2768=BUSI NESS W TH THOSE TWO MAJOR WHOLESALERS, YQU GET -- MOST OF
2769=THE TI ME YOU CAN GET THAT BOOK FOR THEM I T S ALSO | MPORTANT
2770=SQOVETI MES TO FILL I N BACK STCCK, FILL YOUR SHELVES | N BACK
2771=STCCK QUI CKER THAN YOU CAN GET IT I N FROM THE PUBLI SHERS. SO
2772=1T"S A VERY | MPORTANT SOURCE COF BOOKS.

2773=Q CAN YOQU TELL ME APPROXI MATELY HOW MJUCH BUSI NESS YOU DO W TH
2774=I NGRAM I N A YEAR?

2775=A. OKAY, BUT LET ME EXPLAIN, WE HAVE A ROTATI NG SYSTEM ON OUR
2776=ELECTRONI C ORDERI NG, AND WE SEND ALL OF OUR ORDERS TO | NGRAM
2777=FIRST -- | MEAN, EXCUSE ME -- TO BAKER & TAYLOR FI RST, AND THEN
2778=THEY PROCESS THAT ORDER, AND WHAT THEY CAN T SHI P, | T ROTATES
2779=0VER TO | NGRAM AND THEN WHAT | NGRAM CAN' T SHI P, | T ROTATES
2780=0OVER TO KCEN. SO | WLL BUY I T FROM-- BAKER & TAYLOR S MJCH
2781=LARGER THAN | NGRAM BUT | WOULD SAY TH S YEAR WE PROBABLY BUY A
2782=HUNDRED OR MCRE, HUNDRED THOUSAND OR MORE FROM | NGRAM

2783=Q  HUNDRED THOUSAND DOLLARS OF BOOKS FROM | NGRAM?

2784=A. YES.

2785=Q AND WHAT WERE YOUR SALES THI S MOST RECENT YEAR?

2786=A. NINETEEN -- 19 -- 2000 -- YOU MEAN My TOTAL SALES?

2787=Q YES.

2788=A. MY TOTALS.

2789=Q  APPROXI MATELY.

2790=A. ABQUT ONE, FOUR

2791=Q AND DO YOU HAVE ANY | DEA ABOUT HOW MJUCH YOU SPENT | N TOTAL
2792=1 N BOOK PURCHASES LAST YEAR?

2793=A. VELL, WE BOUGHT -- WE TRY TODO IT WTH THE JUST-I N TI ME
2794=PURCHASI NG. WE TRY TO PURCHASE ABOQUT THE SAME AMOUNT THAT
2795=60 PERCENT OF THE TOTAL SALES WOULD BE. SO 60 PERCENT OF A
2796=M LLI ON WOULD BE 600, 000, AND SI X AND FOQUR IS SI X, SEVEN --
2797=800, 000.

2798=Q SO YOUR TOTAL PURCHASES - -

2799=A. APPROXI MATELY.

2800=Q |'M SORRY -- LAST YEAR WOULD HAVE BEEN ABOUT 800, 000?
2801=A. YES, YES.

2802=Q  AND LAST YEAR I N BUSI NESS, YOU WOULD HAVE PURCHASED ABOUT A
2803=HUNDRED THOUSAND DOLLARS?

2804=A. FROM | NGRAWP

2805=Q  FROM | NGRAM

2806=A. MAYBE NOT QUI TE THAT MJUCH LAST YEAR, BUT WE' RE BEG NNI NG TO
2807=DO MORE W TH THEM BUT PROBABLY. BE CLOSE TO A HUNDRED
2808=THOUSAND.

2809=Q SO IT' S A VERY MAJCR PORTI ON OF YOUR TOTAL PURCHASES - -
2810=A. YES.

2811=Q -- ARE COM NG FROM | NGRAM

2812=A. | T WOULD BE ALMOST 20 PERCENT, YES.

2813=Q ARE YOU FAM LI AR WTH YOUR PURCHASE TERVS W TH | NGRAM?
2814=A. YES. VERY.

2815=Q WHAT ARE THEY, SIR?



2816=A. THEY ARE 30 DAYS AFTER THE STATEMENT, IF YOU GO-- | F
2817=YOU RE NOT GO NG TO TAKE ADVANTAGE OF EARLY PAYMENT, YQU GET
2818=2 PERCENT ON THE 10TH OF THE MONTH, |F YOU TAKE I T, AND YOU GET
2819=FREE FREI GHT.

2820=Q HOW ABOUT THE DI SCOUNT, SIR? WHAT DI SCOUNT DO YOU PAY
2821=NORMALLY WHEN YOU BUY BOOKS?

2822=A. ONE BOCK, 40 PERCENT. FIVE BOCKS, 41 PERCENT. AND I
2823=BELI EVE OVER 10 BOCKS, 42.

2824=Q LET'S LOOK AT THE RED BOOK THAT WE MARKED AS EXH BI T 11.

2825=DO YQU STILL ARE HAVE THAT I N FRONT CF YQOU?

2826=A. YES.

2827=Q ARE THOSE TERM5 FROM | NGRAM SET FORTH | N THE RED BOOK?
2828=A. YES.

2829=Q  CAN YQU | DENTI FY THE PAGE?

2830=A. YES, | HAVE IT.

2831=Q AND WHAT PAGE DCES THAT APPEAR?

2832=A. | T APPEARS ON 384.

2833= MR DEBRU N. JUDGE, THAT MAY BE IN THE SECOND.. ..
2834=W\E HAD TO BREAK THESE BOOKS | NTO TWO BI NDERS. DO YOU HAVE THAT
2835=PACE, JUDGE? YOU MAY NOT. | T MAY BE IN THE SECOND Bl NDER
2836=Q MR JACKSQON, THAT WAS PAGE 3847

2837=A. YES. THREE, EIGHT, FOUR

2838= THE CLERK: JUDGE, WE LL JUST HAND THI S BI NDER UP TO
2839=YQU, FOR YOUR CONVENI ENCE.

2840= THE COURT:  OKAY.

2841= MR DEBRU N: MY APOLOG ES, YOUR HONOR, FOR THE

2842=UNW ELDY NATURE OF THESE BI NDERS. SEE | F WE CAN | MPROVE THAT.
2843=Q MR JACKSQON, YOQU HAVE FOUND THE PACE FOR | NGRAM ON PAGE 384
2844=CF THE CURRENT 2000 RED BOCOK. WHAT ARE THE TERVS THAT ARE
2845=| DENTI FI ED THERE FOR | NGRAM BOOK COVPANY, DI SCOUNT TERMS?
2846=A. ONE COPY, 40 PERCENT, FIVE COPIES 41, 10 COPI ES 42.

2847=Q AND ARE THOSE THE DI SCOUNTS THAT YOU RECElI VE FROM | NGRAM?
2848=A. YES.

2849=Q NOW WHEN YQU SAY ONE COPY, FROM I NGRAM SIR, IS THAT --

2850=WELL, WHEN YQU SAY FI VE COPI ES, FOR | NGRAM DOES THAT JUST MEAN
2851=FI VE BOCOKS, OR WHAT DCES I T MEAN, FIVE COPI ES FROM | NGRAM?
2852=A. THAT MEANS FI VE TI TLES -- | MEAN, FIVE COPI ES OF THE SAME
2853=TI TLE.

2854=Q SO TO GET A 41 PERCENT -- FOR THE HAPPY BOOKSELLER TO CGET A
2855=40 PERCENT DI SCOUNT FROM | NGRAM YQU HAVE TO BUY FI VE COPI ES OF
2856=THE SAME TI TLE?

2857=A. YES.

2858=Q WHAT DO YOQU HAVE TO DO TO GET THE 427

2859=A. TEN COPIES OF THE SAME TITLE, M XED WTH THE ORDER, YES.
2860=Q AND ARE THESE THE TERMS, SIR, THAT HAVE APPLI ED TO ALL OF
2861=YOUR ORDERS FROM | NGRAM FROM 1994 TO THE PRESENT?

2862=A. YES, AND THAT | NCLUDES FREE FREI GHT. | THI NK -- WELL, LET
2863=ME SEE WHAT I T SAYS. CORDERS OF A HUNDRED OR MORE UNI TS FROM
2864=PRI MARY SHI PPI NG SOURCE | S FREE FREI GHT.

2865=Q AND ARE THOSE THE TERMS THAT APPLY TO YOUR ORDERS, SIR?
2866=A. YES.

2867=Q SO I F YOU ORDER A HUNDRED OR MORE UNITS, AND | TAKE IT
2868=THAT' S DI FFERENT THAN TI TLES, 1S THAT CORRECT?

2869=A. YEAH, THAT'S JUST TOTAL, HUNDRED BOCKS, YES.

2870=Q | F YOU ORDER MORE THAN A HUNDRED BOCKS, OF WHATEVER TI TLES,
2871=THEN YOU GET FREE FREI GHT FROM | NGRAM?

2872=A. YES, YES.

2873=Q HAVE YOU EVER GOTTEN FREE FREI GHT FROM | NGRAM ON ORDERS
2874=LESS THAN A HUNDRED - -

2875=A. NO

2876=Q -- COPI ES?

2877=A. SOVETI MES V\EE HAVE BOUGHT A FEW BOOKS BUT WE PAI D FREI GHT.
2878= THE COURT: WHAT | S THE DI FFERENCE | N THE REFERENCE
2879=TO PRI MARY AND SECONDARY WAREHOUSES?

2880= THE W TNESS: "FREE FRElI GHT APPLI ES TO ORDERS

2881= SHI PPED FROM PRI MARY WAREHOUSE FOR ORDERS OF A
2882= HUNDRED OR MORE UNI TS, FROM PRI MARY AND SECONDARY
2883= WAREHOUSES COMVBI NED FOR ORDERS OF 150 MORE UNITS. "
2884= THE COURT: WHAT'S A PRI MARY WAREHOUSE, AS

2885=DI STI NGUI SHED FROM A SECONDARY WAREHOUSE?



2886= THE WTNESS: |'M NOT CLEAR ABOUT THAT. | T SAYS,
2887="100 OR MORE UNI TS, FROM PRI MARY AND SECONDARY WAREHOUSES
2888=COMBI NED FOR ORDERS OF 150...."

2889= YOU KNOW WVE ALVWAYS MAKE SURE WE GOT' THE M NI MUM
2890=BUT | DON T UNDERSTAND WHAT THAT MEANS MYSELF. YOUR HONOR, |
2891=DON T KNOW

2892= THE COURT: THAT'S THE ANSWER TO My QUESTI ON.

2893= THE WTNESS: | CAN FIND QUT FOR YOU, THOUGH. THE
2894=WAY I T'S WRITTEN | S CONFUSI NG PAST AUGUST SHI PVENT, PRI MARY
2895=WAREHOUSE ORDERS FCR A HUNDRED OR MORE UNITS, OR PRI MARY AND
2896=SECONDARY. ... OKAY, | UNDERSTAND WHAT | T MEANS, NOW

2897= THEY SH P US FROM A PRI MARY WAREHOUSE AND OURS IS IN
2898=VIRG NIA. |F THEY DON T HAVE QUI TE ALL THOSE BOOKS, IT ROLLS
2899=0VER TO THE SECONDARY WAREHOUSE, AND YOU GOT TO HAVE A

2900=COMVBI NATION OF 150 OR MORE UNITS IF I T'S GO NG TO COME FROM THE
2901=TWO WAREHOUSES. DCES THAT MAKE SENSE?

2902= THE COURT: YOU TELL ME

2903= MR DEBRU N. MR JACKSON, YOU DON' T GET TO ASK THE
2904=JUDGE QUESTI ONS.

2905= THE WTNESS: |'M SORRY, JUDCE.

2906=BY MR DEBRU N

2907=Q MR JACKSQON, DO YCQU KNOW HOW MANY WAREHOUSES | NGRAM HAS
2908=ACROSS THE COUNTRY?

2909=A. |'M NOT REALLY SURE. THEY HAVE SEVERAL.

2910=Q ALL RIGHT.

2911=A. YES.

2912=Q NOW THE BASI C DI SCOUNT TERMS THAT YOU DESCRI BE, ONE COPY
2913=40 PERCENT, FIVE COPIES OF THE SAME TI TLE 41 PERCENT, 10 COPI ES
2914=CF THE SAME Tl TLE 42 PERCENT, HAVE THOSE TERMS BEEN THE SAME
2915=FROM | NGRAM FOR YOUR BOOKSTORE FROM 1994 RI GHT UP TO THE
2916=PRESENT?

2917=A. | TH NK SO

2918=Q HOW OFTEN DO YOQU ORDER FI VE COPIES OF THE SAME Tl TLE FROM
2919=I NGRAM?

2920=A. FAIRLY OFTEN.

2921=Q HOW OFTEN DO YOU CORDER 10 COPIES OF THE SAME Tl TLE FROM
2922=] NGRAM?

2923=A. NOT THAT OFTEN, BUT SOVETI MES.

2924=Q  WHY | S THAT?

2925=A. WELL, WE WOULD BE ORDERI NG FI VE COPI ES | F VE WERE ORDERI NG,
2926=SAY, FROM -- WE WOULD GET A LOT OF ORDERS FROM SCHOOL

2927=DI STRI CTS, AND MANY TIMES IT WLL BE 50 COPI ES OF THE SAME
2928=BOOK. MANY TIMES IT WLL BE FIVE, SOMVETIMES TEN. BUT WTH
2929=THOSE KI ND OF ORDERS, WE COULD FREQUENTLY COULD MEET THE
2930=42 PERCENT.

2931=Q AND THOSE ARE ORDERS FROM THE SCHOCOL DI STRICT. WHAT KI ND
2932=0F ORDERS ARE THOSE? CAN YOU DESCRI BE THOSE?

2933=A. THEY ARE ORDERS -- A LOT OF CH LDREN S BOOKS WLL BE M XED
2934=IN THERE, A LOT OF M D AGE READERS, M DDLE READERS, AND A LOT
2935=CF THE CLASSI CS WLL BE I N THERE.

2936=Q AND DO YOU PLACE THOSE ORDERS THROUGH | NGRAM?

2937=A. YES.

2938=Q AND VWHY DO YOU PLACE THOSE ORDERS THROUGH | NGRAM?

2939=A. | NGRAM HAS THE BEST STOCK ON THOSE KI ND OF THI NGS.

2940=Q OKAY. NOW DURING THE PERI OD FROM 1994 TO THE PRESENT,
2941=HAVE YQU EVER RECEI VED ANY SPECI AL | NCENTI VE PAYMENTS OR
2942=REBATES FROM | NGRAM?

2943=A. NO

2944=Q CAN YQU DESCRI BE, SIR, THE TERM5S THAT APPLY WHEN YOU RETURN
2945=BOCKS TO | NGRAWP

2946=A. YOU GET A PENALTY, AND THAT PROBABLY SHOULD BE | N THERE,
2947=BUT MOST OF THE TIME -- MOST OF OUR RETURNS FROM | NGRAM THEY
2948=CREDI T THEM 50 PERCENT, THE MAJORI TY OF THEM

2949=Q SO THEY CREDI T I T 50 PERCENT. SO THAT MEANS | F YOU BOUGHT

2950=A BOOX AT 40 --
2951=A. TWO

2952=Q -- OR 41 OR 42 PERCENT --
2953=A. I T LOST 8 PERCENT.
2954=Q -- THEY' RE NOT d VI NG YOU AS MJCH BACK WHEN YOU RETURN THE

2955=BOOK AS WHEN YQU PAID FCOR I T.



2956=A. CORRECT.
2957=Q NOW HAS THAT -- AND DO YOU KNOW ARE THERE LI M TS ON HOW
2958=MANY BOOKS YQU CAN RETURN TO I NGRAM OR THE TOTAL AMOUNT OF

2959=BOCKS?
2960=A. YES, | THNK IT"S LIMTED -- AND I T'S PROBABLY RI GHT
2961=HERE -- | THINK IT"S LIMTED TO 10 PERCENT OF YOUR PURCHASES.

2962=WE ARE VERY CAREFUL ON -- TO NOT BUY BOOKS FROM | NGRAM THAT WE
2963=M GHT PROBABLY HAVE TO RETURN.

2964=Q  HAS | NGRAM EVER WAl VED THAT RETURNS PENALTY FOR THE HAPPY
2965=BOCKSELLER - -

2966=A. NO
2967=Q -- AT ANY TIME DURI NG THE PERI OD 1994 TO THE PRESENT?
2968=A. NO

2969=Q  DOES | NGRAM PROVI DE A CASH DI SCOUNT, SIR? | BELI EVE YOQU
2970=TESTI FI ED EARLI ER | T DCES.

2971=A. YES, THEY DO, AND IT'S I N THE BOOK.

2972=Q |IT'S IN THE BOOK?

2973=A. YES.

2974=Q AND WHAT' S THE CASH DI SCOUNT | N THE BOOK?

2975=A. TWO PERCENT 10 DAYS, NET 30 E.O M, EVERY OTHER MONTH.
2976=Q HAS THE HAPPY BOOKSELLER EVER RECEI VED A CASH DI SCOUNT OF
2977=2 PERCENT FROM | NGRAM FOR PAYI NG 25 DAYS AFTER THE ENTER OF THE
2978=MONTH?

2979=A. NO

2980=Q AND I N FACT, EVEN W THOUT THE CASH DI SCOUNT, YOU HAVE TO
2981=PAY YOUR BILL TO | NGRAM 30 DAYS THE END OF THE MONTH, CORRECT?
2982=A. YES, BUT | M SSPOKE JUST NOW E.O M, END OF THE MONTH. |
2983=THINK | SAI D, "EVERY OTHER MONTH." | TS END OF MONTH.

2984=Q SO YOUR BI LLS ARE DUE TO | NGRAM 30 DAYS, END OF MONTH?
2985=A. YES. WE USED TO GET FURNI TURE TERMS LI KE THAT, BUT WE
2986=DON' T CGET THEM I N THE BOCOK BUSI NESS.

2987=Q DO YOU PAY YOUR | N\VO CES FROM | NGRAM BY THE END COF THE
2988=MONTH?

2989=A. YES, WE PAY THEM BY -- WE PAY, IN MOST EVERY CASE, WE PAY
2990=BY THE 10TH.

2991=Q MR JACKSON, ARE YOU FAM LI AR W TH | NGRAM S VENDOR OF
2992=RECORD PROGRAM?

2993=A. YES.

2994=Q  CAN YQU DESCRI BE FOR THE COURT WHAT THE VENDCOR OF RECORD
2995=PROGRAM | S?

2996=A. THE VENDCR OF RECORD, SIMPLY PUT, YOU GET A LOT OF SPECI AL
2997=0RDERS I N TH S BUSI NESS FROM SVALL PUBLI SHERS, AND I T WOULD BE
2998=A MATTER OF ORDERI NG ONE BOOK, AND | F YOU ORDER ONE BOCK,
2999=YOU RE GO NG TO PAY AN EXCESSI VE AMOUNT OF FREI GHT

3000=PERCENTAGE- W SE, AND | NGRAM DEVELOPED THI S VENDOR OF RECORD,
3001=WHERE THE BOCOKSELLER THAT SIGNS UP FOR IT, HE G VES HM A
3002=LI TTLE OF THE BOOKS FROM VERY SMALL PUBLI SHERS THAT HE M GHT BE
3003=0RDERI NG, AND THEN STOCK THOSE BOOKS, AND THEN I T COVES IN WTH
3004=YOUR REGULAR | NGRAM SHI PMENTS, AND |'M NOT AS FAM LI AR W TH
3005=WHAT THEY DI SCOUNT ON IT. |'M NOT A MEMBER OF THAT, BUT
3006=BASI CALLY, THAT'S WHAT IT IS, IT'S THE WAY TO SAVE FREI GHT AND
3007=CGET FAST SH PMENTS ON SMALL PUBLI SHERS' BOCKS.

3008=Q DOES THE VENDCOR OF RECORD PROGRAM APPLY TO LARGE

3009=PUBLI| SHERS?

3010=A. | DON T TH NK SO

3011=Q I N ORDER TO QUALI FY FOR VENDOR OF RECORD, DO YOU HAVE TO
3012=AGREE TO PURCHASE ALL OF YCUR BOOKS FROM THAT PUBLI SHER THROUGH
3013=1 NCRAM?

3014=A. | DON T KNOW | TELL YOQU, WE -- CAN | TELL YOU WHY VE
3015=DON' T USE | T?

3016=Q  SURE.

3017=A. WE DON T USE | T BECAUSE WE' VE GOT' LOYALTY WTH A LOT OF
3018=REPS, AND COWM SSI ON REPS, AND THEY HAVE SOVETI MES 30 OR 40
3019=PUBLI SHERS AND THEY WORK HARD TO DESCRI BE THOSE BOCKS TO US, TO
3020=PRESENT THOSE BOCKS TO US, THEY TRAVEL AND SEE US THREE Tl MES A
3021=YEAR, AND THEY GET A LARCER DI SCOUNT FROM THE PUBLI SHER BY
3022=SELLI NG US THOSE BOCOKS THAN THEY WOULD GET | F VE BUY THEM FROM
3023=I NGRAM ALTHOUGH THEY' VE DONE THE WORK TO PRESENT THAT BOOK AND
3024=SHOW US THAT BOCK, AND WE FEEL LI KE WE OAE THAT LOYALTY, YQU

3025=KNOW TO THOSE REPS.



3026=Q NOW WHEN THOSE SALES REPS COME TO YOUR STORE, DO THEY
3027=PROVI DE | NFORVATI ON ABQUT THE BOOKS THAT ARE AVAI LABLE FROM
3028=THOSE SMVALL PUBLI SHERS?

3029=A. OH, YES, THEY STAY ALL DAY.

3030=Q | F YOQU PARTI CI PATE I N I NGRAM S VENDOR OF RECORD PROGRAM
3031=WOULD YQU STILL HAVE THAT SAME | NFORMATI ON FROM THOSE SALES
3032=REPS?

3033=A. VELL, IF THEY GO NG TO GET ONE AND- A- HALF PERCENT
3034=COW SSI ON VERSUS A 10 PERCENT COWM SSION, | DOUBT THEY WOULD
3035=BE THAT ENTHUSI ASTI C ABOUT BRI NG NG THEM TO US.

3036=Q MR JACKSON, ARE YOU FAM LI AR W TH AN | NGRAM PROGRAM - -
3037=HAVE YOU EVER HEARD OF A PROGRAM FROM | NGRAM CALLED THE
3038=SCHEDULED DELI VERY PROGRAM?

3039=A. NEVER HEARD CF IT.

3040=Q HAS | NGCRAM EVER PROVI DED ANY | NFORMATI ON TO YOU ABOUT SUCH
3041=A PROGRAM THE SCHEDULED DEL| VERY PROGRAM?

3042=A. NO

3043=Q HOW ABOUT A PROGRAM FROM | NGRAM CALLED THE SUMVARY BI LLI NG
3044=PROGRAM? HAS | NGRAM EVER G VEN YOU ANY | NFORVATI ON ABOUT
3045=SOMETH NG CALLED A SUMVARY BI LLI NG PROGRAM?

3046=A. NO

3047=Q ARE YOU FAM LI AR WTH A PROGRAM FROM | NGRAM CALLED A BACK
3048=LI1 ST PLUS PROGRAM? HAS ANYONE EVER TOLD YOU ABOUT A BACK LI ST
3049=PLUS PROGRAM?

3050=A. NO

3051=Q HOW ABOUT A PROGRAM FROM | NGRAM CALLED A VI SI TI NG AUTHOR
3052=PROGRAM? HAS ANYONE EVER TOLD YOU ABQUT A VI SI TI NG AUTHOR
3053=PROCRAM?

3054=A. NO

3055=Q LET ME ASK YOU A FEW QUESTI ONS ABOUT SHORTAGES. DO YQU
3056=EVER RECEI VE SHI PMENTS THAT ARE M SSI NG BOOKS, WHERE THEY -- OR
3057=THEY CONTAI N DAMAGED BOCKS?

3058=A. YES, WE DO

3059=Q AND WHAT HAPPENS WHEN YQU RECEI VE A SH PMENT THAT' S M SSI NG
3060=BOOKS OR HAS DAMAGED BOCKS?

3061=A. WE HAVE SOMEONE | N THE RECEI VI NG AREA, AND THEY OPEN EVERY
3062=BOX, AND THEY TAKE OUT THE PACKI NG LI ST OR THE | NVO CE,

3063=VWH CHEVER THEY PACK I N THE BOX, AND THEY CHECK THE AMOUNT THAT
3064=THE PUBLI SHER SAI D WAS SHI PPED WAS WHAT THE PACKI NG LI ST SHOWS,
3065=AND I F ONE | S DAMAGED, THEY WLL MARK, DAMAGED BOOK, PAGES
3066=TORN, JACKET TCRN, OR WHATEVER THE PROBLEM I S.

3067=Q CAN YOU RECEI VE ANY KIND OF A CREDI T FOR THOSE DAMAGED
3068=BOCKS OR THE M SSI NG BOOKS?

3069=A. YES. |IT S A HASSLE, BECAUSE YOU HAVE TO EI THER WRI TE THEM
3070=0R CALL THEM AND DESCRI BE WHAT THE PROBLEM IS, AND ElI THER ASK
3071=FOR REPLACEMENT FOR THAT BOOK OR THAT WE CAN DEDUCT | T FROM THE
3072=1 NvO CE.

3073=Q SO WHAT EXACTLY DO YOU HAVE TO DO I N ORDER TO OBTAIN A
3074=CREDIT FOR A M SSI NG OR A DAMAGED BOCK?

3075=A. | T VARIES W TH DI FFERENT PUBLI SHERS. MOST OF THE Tl ME YOU
3076=HAVE TO WRI TE THEM AND DESCRI BE I T AND G VE THEM THE | NVvO CE
3077=NUMBER AND G VE THEM THE PACKI NG LI ST NUMBER, AND ASK FOR A
3078=REPLACEMENT. A FEW PUBLI SHERS HAVE A CUSTOMER SERVI CE PERSON.
3079=IF THE CLAIM | S LESS THAN $25, YOU CAN CALL THEM UP AND EXPLAI N
3080=THE DAMAGE AND EXPLAIN WHAT I T IS, AND THEY WLL SAY YOU CAN
3081=DEDUCT $11.80 AND PUT ON THERE, FOR MARY JONES, AND THE DATE
3082=AND THEY WLL ALLOWYOQU TO -- THE ONLY THINGS -- | ONLY TH NK
3083=TWDO OR THREE PUBLI SHERS HAVE THAT SYSTEM

3084=Q YOU DESCRIBE THI S I N YOUR WORDS AS A "HASSLE." DCES THI S
3085=I N\VOLVE A COST TO YOUR STORE OF GO NG THROUGH THESE STEPS TO
3086=SUBM T A CLAIM FOR A CREDIT FOR A M SSI NG BOCK, OR A DAMAGED
3087=BOCK?

3088=A. VELL, IT"S A COST IN TIME, MOSTLY, AND OF COURSE, TIME TO
3089=CONTACT THEM TIME TO WRITE THE LETTER, TIME TO RESEARCH IT.
3090=YES, I T'S COST | NVOLVED.

3091=Q LOCKI NG AT THE PUBLI SHERS ON THAT LI ST AGAIN, EXHI BI T 2591,
3092=I SHOULD HAVE YOU JUST PULL THAT QUT.

3093=A. CKAY.

3094=Q IS THE PROCESS THAT YQU VE JUST DESCRI BED FOR THE COURT THE
3095=PROCESS THAT YOU NEED TO GO THROUGH W TH THESE PUBLI SHERS AND
3096=WHOLESALERS TO TAKE A --



3097=A. YES.
3098=Q -- CREDIT FOR A M SSI NG CR DAMAGED BOOK?
3099=A. YES.

3100=Q DO YOU KNOW |S THERE ANY PUBLI SHER ON THI S LI ST THAT
3101=ALLOWS YOU TO TAKE AN AUTOVATI C DEDUCTI ON FROM EVERY | NVO CE
3102=FOR M SSI NG OR DAMAGED BOCKS, OR SUPPOSEDLY M SSI NG CR DAMAGED
3103=BOCKS?

3104=A. NO

3105=Q  NOT THAT YOU RE AWARE OF?

3106=A. THERE' S -- ST. MARTIN S AND THAT GROUP HAVE A SNALL
3107=PERCENTACE THAT YOU CAN CHOOCSE TO AUTQOVATI CALLY DEDUCT, AND
3108=ACTUALLY, | DIDN T KNOW ABOUT THAT UNTIL |I WAS READI NG THE RED
3109=BOCK THE OTHER DAY, THAT THAT WAS EVEN AVAI LABLE. THEY NEVER
3110=HAD TOLD ME ABQUT THAT, BUT IT IS IN TH S BOCXK.

3111=Q I T S IN THE BOXK?

3112=A. | THHNK IT'S . 35.

3113=Q OKAY. APART FROM ST. MARTIN S PRESS, APART FROM THAT ONE
3114=PUBLI SHER, DOES ANY OTHER PUBLI SHER ON THI S LI ST, FROM THE
3115=PERI OD 1994 TO THE PRESENT, ALLOW YOU JUST TO DEDUCT AN
3116=AUTOVATI C AMOUNT FROM EVERY | NVO CE BECAUSE COF A PGSSI BLE
3117=SHORTAGE OR M SSI NG OR DAMAGED BOOK I N THAT SHI PMENT?

3118=A. THE ANSVER IS, NO, EXCEPT THE VHPS GROUP NOW HAS

3119=ST. MARTIN S IN IT. | TH NK THEY' VE DONE THAT FOR FARRAR,
3120=STRAUSS, HENRY HOPE AND FREEMAN AS WELL AS ST. MARTIN S, BUT
3121=0THER THAN THAT, NO.

3122=Q AND VHPS, DO YOU KNOW WHAT THAT STANDS FOR?

3123=A. VWHAT THOSE I NI TI ALS ARE? YOU KNOW | NEVER HAVE ASKED. |
3124=DON T KNOW WHAT THAT STANDS FCR. I T'S A GROUP, AND WE GET

3125=1 \VO CES FROM THEM
3126=Q SO IT S A GROUP OF PUBLI SHERS.

3127=A.  YES.

3128=Q ALL RIGHT. LET ME ASK YOU A FEW QUESTI ONS ABOUT CO- CP.
3129=1"' M NEARI NG THE END, MR. JACKSON. | APPRECI ATE YOUR PATI ENCE.
3130= DO YOU ADVERTI SE BOOKS | N NEWSPAPERS OR OTHER FORMS
3131=0F ADVERT| SEVENTS?

3132=A.  YES.

3133=Q IS I T POSSI BLE TO GET MONEY FROM PUBLI SHERS TO PAY FOR THE
3134=COST OF THOSE ADVERTI SEMENTS?

3135=A.  YES.

3136=Q AND --

3137=A. OR -- ElI THER COST OR A PARTI AL COST.

3138=Q COST OR PARTIAL COST. AND WHAT DO YOU CALL THAT I N THE
3139=1 NDUSTRY?

3140=A. CO- OP ALLOWANCES.

3141=Q COOPERATIVE, OR CO OP ALLOWANCES?

3142=A.  YES.

3143=Q LOOKI NG AT THE LI ST OF PUBLI SHERS ON THE LI ST, EXCLUDI NG
3144=THE FI VE YOU DON T BUY FROM REGULARLY, DO ALL THOSE PUBLI SHERS
3145=ON THE LI ST, 2591, OFFER COOPERATI VE ADVERTI SI NG ALLOWANCES?
3146=A. AS FAR AS | KNOW ALL OF THEM DO.

3147=Q NOW | N CONNECTI ON WTH A MEDI A ADVERTI SEMENT, LIKE A
3148=NEWSPAPER AD, HOW MJUCH MONEY GENERALLY CAN THE HAPPY BOOKSELLER
3149=RECEI VE FROM A PUBLI SHER | N THE FORM OF A COOPERATI VE

3150=ADVERTI SI NG ALLOWANCE?

3151=A. WELL, I T DEPENDS ON THE POCL THAT YOU HAVE EARNED. THEY
3152=PUT ON YOUR PURCHASES AND THEY PUT A POOL, IT' S CALLED YOUR
3153=CO-CP POOL, AND YOU M GHT RUN A $500 AD, AND YOU CALL AND THEY
3154=SAY, WELL, YOQU GOT $1,500 LEFT IN YOUR POOL. THEN YOU COULD
3155=USE ALL OF THAT AGAI NST A $500 AD, BUT SOME OF THESE

3156=PUBLI SHERS' POOL |S VERY SMALL, AND SOVETI MES YOU RUN A $200 AD
3157=AND YOU GOT $150, SO THEY PAY THAT MJUCH OF THE AD.

3158=Q LET ME FIRST FOCUS ON THE AD I TSELF. YOQU SAY YOU MAY RUN A
3159=$500 AD.

3160=A. YES.

3161=Q WHAT' S THE MOST MONEY YOU CAN GET, TO YOUR KNOALEDGE, FROM
3162=ANY OF THESE PUBLI SHERS ON THAT LI ST FOR THAT $500 AD?

3163=A. YOU COULD GET IT ALL, IF YOUR POOL IS THAT LARGE.

3164=Q CAN YOU EVER GET MORE THAN THE $500?

3165=A. NO.

3166=Q TO YOUR KNOMEDGE, DO ANY OF THE PUBLI SHERS ON TH S LI ST



3167=ALLOW THE HAPPY BOCOKSELLER TO RECEI VE MORE FOR A MEDI A AD, A
3168=NEWSPAPER AD, MORE THAN THE COST OF THE AD | TSELF?

3169=A. NO.

3170=Q HAS THAT EVER -- HAVE YOU EVER RECElI VED FROM ANY OF THESE
3171=PUBLI SHERS, AT ANY PO NT I N THE PERI CD FROM 1994 TO THE
3172=PRESENT, MORE MONEY | N A COOPERATI VE ADVERTI SI NG ALLOWANCE THAN
3173=YOQU ACTUALLY PAI D FOR A MEDI A AD?

3174=A. NO

3175=Q ALL RIGHT. NOW YQU ALSO | DENTI FI ED FOR THE COURT THI S
3176=NOTI ON OF A POOL. WHAT'S THE POQOL?

3177=A. DI FFERENT PUBLI SHERS HAVE DI FFERENT WAYS OF DO NG I T, BUT
3178=THEY ACCUMULATE A CERTAI N PERCENTAGE OF YOUR PURCHASES | NTO AN
3179=ADVERTI SI NG POOL FOR CO- OP.

3180=Q WHAT DOES THE POCL THEN REPRESENT? |S THAT THE MAXI MUM YOU
3181=CAN GET FCR A G VEN PERI OD?

3182=A. YES.

3183=Q AND WHAT | S THAT PERI OD, TYPI CALLY?

3184=A. | THINK IT'S DI FFERENT FOR ALL PUBLI SHERS. THAT'S ONE
3185=THING | DON' T DO AT THE STORE NOW WE' VE GOT A WOVAN THAT DOES
3186=THAT, AND THOSE THI NGS CHANGE, BUT THAT'S THE BASIC -- THAT' S
3187=THE BASI C PRI NCI PLE OF IT.

3188=Q DO PUBLI SHERS HAVE DI FFERENT AMOUNTS OF WHAT THEI R
3189=PERCENTAGE | S THAT DEFI NES THEI R POOL?

3190=A. YES, AND SOVE OF US ARE SMALLER THAN OTHERS, SOVE OF THEM
3191=ARE SMALLER THAN OTHERS, AND SOME OF THEM EVEN STARTED G VI NG
3192=YQU CO- OP ON DI SPLAYS, PARTI CULAR DI SPLAYS WHI CH WOULDN' T
3193=COME -- | THINK THAT DOES NOT COVE OUT COF YOUR POOL.

3194=Q NOWTHE QUESTION | WANT TO ASK YOQU IS, HAS THE HAPPY
3195=BOCKSELLER EVER RECElI VED MORE CO OP FROM A PUBLI SHER AT A d VEN
3196=TI ME THAN WAS AVAI LABLE I N YOUR CO-OP POOL?

3197=A. NO

3198=Q DO YOU KNOW LOOKI NG AGAI N AT THE PUBLI SHERS ON THI S LI ST,
3199=2591, HAVE YOQU EVER RECElI VED FROM ANY OF THESE PUBLI SHERS MORE

3200=C0- OP THAN WAS AVAI LABLE I N YOUR CO- OP POQOL?

3201=A. NO

3202=Q IS THAT TRUE I N EVERY YEAR FROM 1994 TO THE PRESENT?
3203=A. YES.

3204=Q MR JACKSON, DCES THE HAPPY BOOKSELLER HAVE AN RDC, OR A
3205=RETAI L DI STRI BUTI ON CENTER?

3206=A. WE DO NOT.

3207=Q DO YOU KNOW WHAT A RETAIL DI STRI BUTI ON CENTER | S?

3208=A. YES.

3209=Q DEFINE IT FOR THE RECORD, PLEASE, AS YOU UNDERSTAND IT TO
3210=BE.

3211=A. | UNDERSTAND I T TO BE A CENTRAL WAREHOUSE, AND |I T HAS TO
3212=HAVE A LOADI NG DOCK. | T HAS CERTAI N RULES ABOUT HOW HI GH THE
3213=LOADI NG DOCK' S GOT TO BE, SO AN 18- WHEELER CAN BACK UP THERE
3214=W THOUT HAVI NG TO USE TRUCKS AND GO AROUND, AND BASI CALLY
3215=THAT' S WHAT IT IS, AND THEN WHOEVER HAD THAT WAREHOUSE WOULD
3216=DI STRIBUTE TO HH'S OR HER STCRE, OR H S OR HER GROUP OF STOCRES,
3217=FROM THAT WAREHOUSE.

3218=Q HAS THE HAPPY BOOKSELLER EVER RECEI VED AN RDC DI SCCUNT FROM
3219=ANY PUBLI SHER?

3220=A. NO

3221=Q TO YOUR KNOALEDGE, HAS THE HAPPY BOCKSELLER EVER QUALI FI ED
3222=TO RECElI VE AN RDC DI SCOUNT FROM ANY PUBLI| SHER?

3223=A. WE HAVE NOT EVER QUALI FI ED.

3224=Q SO TO YOUR KNOMLEDGE, |S THERE ANY WAY YOU COULD RECEI VE AN

3225=RDC DI SCOUNT?

3226=A. NOT LEGALLY.

3227=Q ALL RIGHT. LET ME ASK YOU A FEW QUESTI ONS ABOUT | NCENTI VE
3228=PAYMENTS GENERALLY. | KNOWWE TALKED ABOUT THI S W TH | NGRAM
3229= ARE YOU AWARE OF ANY | NCENTI VE PROGRAMS OR REBATES
3230=THAT ARE OFFERED BY ANY OF THE PUBLI SHERS OR WHOLESALERS ON
3231=THI'S LI ST, EXH BI T 25917

3232=A. W TH THE EXCEPTI ON THAT | THI NK ONE OR TWO OF THEM STI LL
3233=G VE YOQU SOVE CREDI T, THE LOAER YOUR RETURNS ARE. | DON' T KNOW
3234=WHETHER YOU CALL THAT A REBATE OR NOT.

3235=Q SO THERE' S SOVE | NCENTI VES RELATED TO LOVERI NG YOUR
3236=RETURNS?



3237=A. YES, RIGHT.

3238=Q DO YOQU KNOW WHAT PUBLI SHERS?

3239=A. AS FAR AS | KNOW PENGU N IS THE ONLY ONE THAT STILL HAS
3240=IT, AND I'M NOT EVEN SURE THAT THEY HAVEN T DRCPPED IT, BUT I|IF
3241=YQU HAD RETURNS LESS THAN 15 PERCENT, YQU GOT A REBATE, AND
3242=THEN | THINK | T BROKE AT 28 PERCENT.

3243=Q HAVE YQU EVER RECElI VED FROM ANY OF THE PUBLI SHERS OR
3244=VWHOLESALERS ON THI' S LI ST ANY SPECI AL | NCENTI VE PAYMENTS OR
3245=REBATES BASED ON THE AMOUNT OF THE PURCHASES?

3246=A. NO

3247=Q  OR JUST EVEN NOT BASED ON THE AMOUNT OF YOUR PURCHASES,
3248=JUST AN ADDI TI ONAL | NCENTI VE CHECK CR REBATE CHECK, OR. ..?
3249=A. NO.

3250=Q IS THAT TRUE FOR EVERY YEAR FROM 1994 TO THE PRESENT,

3251=1I NVOLVI NG ALL OF THESE PUBLI SHERS AND WHOLESALERS ON THI S LI ST?
3252=A. YES.

3253=Q MR JACKSON, FINAL AREA. DO YOU EVER HAVE DI SPUTES W TH
3254=PUBLI SHERS OR WHOLESALERS REGARDI NG THE AMOUNTS THAT YOU OVWE
3255=THEM?

3256=A. WE HAVE SOME M NOR DI SPUTES. SOMETI MES | HAVE A DEDUCTI ON
3257=I F THE RETURN DI FFERS FROM THE WAY THEY COWMPUTED I T, AND
3258=SOVETI MES THEY W LL DI SALLOWV ONE BOOK QUT OF FI VE BOXES, AND
3259=DEDUCT THAT -- | MEAN, PUT THAT BACK ON THE | NVO CE, AND NOT
3260=ALLOW THAT DEDUCTI ON ON OUR RETURNS.

3261=Q ARE THERE ANY OTHER | SSUES THAT HAVE COVE UP BETWEEN YQU
3262=AND PUBLI SHERS OR WHOLESALERS | NVCOLVI NG BI LLI NGS?

3263=A. ABQUT BILLINGS? | THI NK, AS WELL AS | REMEMBER, THE ONLY
3264=Dl FFERENCES WE WOULD HAVE, ABQUT THE DI FFERENCE IN THE CREDI T
3265=AND RETURNS.

3266=Q  AND HOW ARE THOSE DI SPUTES THAT YQU VE DESCRI BED, I N
3267=CENERAL, HOW DO THEY GET RESQOLVED?

3268=A. USUALLY ON THE TELEPHONE, WTH A CREDI T MANAGER

3269=Q AND WHEN THERE IS A DI SPUTE ABOUT A PARTI CULAR RETURN, LIKE
3270=YQU DESCRI BED, HOW DO YOU GO ABOUT DETERM NI NG WHETHER YOU OVE
3271=THAT AMOUNT OR NOT OWE THAT AMOUNT?

3272=A. WE CAN USUALLY TELL THAT -- THEY TELL US WHI CH BOOKS THEY
3273=DIDN T ALLOW AND IN SOME CASES THEY RETURN THE BOOK TO YOQU AND
3274=YQU GOT PHYSI CAL EVI DENCE OF WHI CH ONE THEY DIDN T ALLOW

3275=SOMVETI MES THEY WRI TE YOU AND SAY, WE HAVE DI SALLOAED THESE FI VE
3276=BOCKS, |F YOU WANT THEM BACK, YOU HAVE TO PAY THE FREI GHT. SO
3277=THERE' S VARI QUS WAYS YQU RESOLVE I T.

3278=Q  YOU SAY SOMETI MES YOU HAVE TO SUBM T PHYSI CAL EVI DENCE.
3279=VWHAT DO YOU MEAN BY THAT?

3280=A. WELL, DID | SAY THAT? | MEANT TO SAY THAT PHYSI CALLY THEY
3281=W LL SEND THE BOOKS THAT ARE NOT ALLOWED. | N MOST CASES
3282=THEY' LL RETURN IT TO YOU. TH S VE DI D NOT ALLOW AND THAT
3283=WOULD G VE US PHYSI CAL EVI DENCE WHY THEY DI DN' T ACCEPT OUR FULL
3284=RETURN AMOUNT.

3285=Q SIR, WHEN YQU HAVE DI SPUTES W TH PUBLI SHERS, IS IT FAIR TO
3286=SAY YOU RESOLVE THEM AND WORK THEM THROUGH SORT OF

3287=I TEM BY- | TEM?

3288=A. YES.

3289=Q | S THAT TRUE FOR ALL THE PUBLI SHERS ON THAT LI ST, 25917?
3290=A. YES.

3291=Q | S THAT THE WAY YOU VE DONE | T THROUGHOUT THE PERI OD 1994
3292=TO THE PRESENT?

3293=A. THAT' S THE WAY WE' VE ALWAYS DONE I T, YES.

3294= VMR, DEBRU N:  YOUR HONOR, | HAVE NO FURTHER
3295=QUESTI ONS AT THIS TIME. BEFORE | SIT DOWN, THOUGH, LET ME JUST
3296=SAY THAT | THINK, IN TERVS OF THE | NTRODUCTI ON OF EXHI BI TS,
3297=THAT IS GO NG TO BE HANDLED THROUGH A STI PULATI ON, SO I'M NOT
3298=G0 NG TO MOVE PARTI CULAR EXHI BI TS | NTO EVI DENCE NOW

3299= THE COURT: YES.

3300= VR, DEBRU N: THAT WLL BE DONE THROUGH STI PULATI ON.
3301= THE COURT: YES, YES.

3302= MR DEBRU N THANK YQU.

3303= THANK YQU, MR JACKSON.

3304= THE COURT: OKAY. CROSS- EXAM NATI ON,

3305=MR PETROCELLI .
3306= MR PETROCELLI: YOUR HONOR, TO KIND OF MAKE THI NGS



3307=A LI TTLE EASI ER, WE HAVE A BI NDER OF THE EXHI BI TS THAT WE MAY
3308=USE DURI NG CRCSS. SO | WLL JUST BE REFERRI NG TO THAT BI NDER

3309= THE COURT: YES.

3310= MR, PETROCELLI: OKAY, AND HERE IS A COPY OF THE TWD
3311=VOLUMES OF THE WTNESS DEPCSITION, IF I NEED TO REFER TO THEM
3312= THE COURT: THANK YOU.

3313= VMR, PETROCELLI: AND | HAVE PROVI DED THE SAME TO THE
3314=0THER SI DE.

3315= THE COURT: YOU REMEMBER SELLI NG FURNI TURE? CAN YQU
3316=PUT SOVETHI NG | N HERE?

3317= THE WTNESS: YES, | CAN SHOW YOU A NI CE PI ECE.
3318= THE COURT: ALL RI GHT.

3319= MR PETROCELLI: THANK YOU, YOUR HONCR

3320= CROSS- EXAM NATI ON

3321=Q HELLO, MR JACKSON.

3322=A. HELLO

3323=Q MY NAME | S DANI EL PETROCELLI AND I'M ONE OF THE LAWERS FOR
3324=BARNES & NOBLE.

3325= MR, ANDREW GRAVES | S THE OWNER OF THE STORE, THE
3326=HAPPY BOOKSELLER, CORRECT?

3327=A. YES.

3328=Q AND I T'S TRUE THAT SI NCE ABOUT 1997, MR GRAVES HAS HAD THE
3329=PRI NCl PAL RESPONSI BI LI TY FOR PURCHASI NG BOOKS, CORRECT?

3330=A. YES.

3331=Q AND YQU VE HELPED OQUT WHEN HE HASN T BEEN AVAI LABLE SI NCE
3332=1997 I N CONNECTI ON W TH BUYI NG BOCKS, CORRECT?

3333=A. YES, AND | USUALLY SIT WTH H M WHEN HE BUYS THEM BECAUSE
3334=1 HAVE A -- OUR DESKS RUN | NTO EACH OTHER, ADJACENT.

3335=Q NOW NOT ALL PUBLI SHERS' TERM5 OF SALE ARE | N THE RED BOCK,
3336=CORRECT?

3337=A. AS FAR AS | KNOW THEY' RE ALL IN THE RED BOCK.

3338=Q WELL, FOR EXAMPLE, SIR, | BELI EVE YOU EVEN REFERRED TO, I N
3339=YOUR ANSVER TO MR DEBRU N S QUESTI ONS, THAT YOU MAY GET OTHER
3340=PRI NTED MATTERS OR PRI NTED MATERI ALS SUCH AS LETTERS --

3341=A. STOCK OFFERS.

3342=Q -- STOCK OFFERS AND THI NGS LI KE THAT. YOU REMEMBER THAT?
3343=A. THEY ALL IN THE RED BOOK EXCEPT STOCK OFFERS AND CONVENTI ON
3344=CFFERS.

3345=Q  OKAY, SO STOCK OFFERS, FOR EXAMPLE, THEY MAY COME I N THE
3346=FORM OF A FAX OR A FLYER OR SOME KI ND OF DOCUMENT, CORRECT?
3347=A. YES.

3348=Q AND YOU M GHT EVEN GET A LETTER FROM A PUBLI SHER TO
3349=BOOKSELLERS ADVI SI NG PUBLI SHERS CF DI SCOUNT PROGRAMS, CORRECT?

3350=A. ADVI SI NG BOOKSTORES, NOT PUBLI SHERS.

3351=Q WHERE PUBLI| SHERS WOULD | NFORM BOOKSELLERS COF OPPORTUNI Tl ES
3352=TO BUY BOOKS AT OTHER THAN STANDARD DI SCOUNT TERMS.

3353=A. YES.

3354=Q OKAY. AND OF COURSE, THERE ARE OTHER PUBLI CATI ONS BESI DES
3355=THE RED BOCK, LI KE BOOKSELLI NG THI S WEEK, THAT CONTAI N

3356=1 NFORMATI ON ABQUT PUBLI SHER TERMS?

3357=A. YES.

3358=Q  AND PUBLI SHERS WEEKLY?

3359=A. YES.

3360=Q AND THE RED BOCOK | TSELF, | THI NK, | N THE FRONT, HAS A
3361=STATEMENT THAT IT'S UPDATED FROM TI ME TO TI ME | N THE COURSE OF
3362=A YEAR, CORRECT?

3363=A. YES.

3364=Q AND THE RED BOOK COMES OUT ONCE A YEAR, AS YQU | NDI CATED,
3365=RI GHT?

3366=A. YES.

3367=Q AND THAT'S ONLY TRUE SI NCE 1997. BEFORE 1997, I T CAME QUT
3368=0ONCE EVERY TWO YEARS, CORRECT?

3369=A. |'M NOT SURE ABOUT THAT, BUT THAT MAY BE CORRECT.

3370=Q AND I N ADDI TI ON TO SOME OF THESE OTHER MATERI ALS THAT
3371=CONTAI N PUBLI SHER TERM5, YOU CAN ALWAYS CALL THE PUBLI SHER
3372=DI RECT AND ASK THEM TO SEND YOU THEI R PRI CE SCHEDULES OR
3373=1 NFORVATI ON ABQUT THEI R PRI CE TERMS, CORRECT?

3374=A. YES.

3375=Q AND YOU KEEP TRACK OF THESE VARI QUS MATERI ALS THAT CONTAI N
3376=VARI QUS PUBLI| SHER OFFERI NGS, DO YQU NOT?



3377=A. YES, WE SLIP THEM I N THE RED BOOK.

3378=Q AND SO I F | WANTED TO KNOW ALL OF THE OPERATI VE TERM5S CF A
3379=PUBLI SHER IN A G VEN YEAR, |'D HAVE TO GO BEYOND THE RED BOOK
3380=AND LOCOK AT ALL THESE OTHER MATERI ALS I N ADDI TI ON TO THE RED
3381=BOCK, CORRECT?

3382=A. YES.

3383=Q NOW | HEARD YOQU SAY THAT YOU NEVER NEGOTI ATE. YOU M GHT
3384=BE THE FI RST PERSON | MET WHO NEVER NEGOTI ATES, BUT YOU DO TRY
3385=TO GET, MR JACKSON, THE BEST TERVS AVAI LABLE I N YOUR DEALI NGS
3386=W TH PUBLI SHERS, DO YCU NOT?

3387=A. VELL, | DO BUT | ASSUME THAT THE I NTEGRITY OF THE
3388=PUBLI SHER IS SUCH THAT WHAT IS PRINTED IS WHAT | GET. | DON' T
3389=ASK FOR ANY BETTER DEAL.

3390=Q YOU RE NOT ASKI NG FOR ANY BETTER, BUT YOU TRY TO GET THE
3391=BEST TERV5S THAT ARE AVAI LABLE TO YOU, RIGHT?

3392=A. | DON T REALLY UNDERSTAND YOUR QUESTI ON, BECAUSE THE BEST
3393=TERVB ARE PRI NTED ON -- THERE' S NO WAY TO NEGOTI ATE.

3394= ( CONTI NUED ON FOLLOW NG PAGE. NOTHI NG OM TTED.)

3395=

3396=

3397=

3398=

3399=

3400= JACKSON - CROSS / PETROCELLI 1 BY MR PETROCELLI :
3401= 2 . VELL - - 3 A SOI DONT HAVE TO TRY TO GET THE BEST TERVS. | KNOW THE
3402= 4 BEST TERMS ARE PRINTED I N TH S BOOK.

3403= 5 Q SO YOU NEVER ASK THE PUBLI SHERS AT ANY TI ME FOR ANY TERMVB
3404= 6  THEY M GHT HAVE TO OFFER YOU OTHER THAN WHAT' S I N THE RED BOOK?
3405= 7 A NO | ACCEPTED THE OFFERS THAT ARE MADE TO EVERYONE.

3406= 8 Q DO YOU REMEMBER TESTI FYI NG AT YOUR DEPCSI TION -- SIR, DO YOU
3407= 9 HAVE A COPY OF YOUR DEPOSI TI ON | N FRONT OF YOU?

3408= 10 A | DO

3409= 11 Q CAN YOU TURN TO PAGE 85, LINES 23 TO 25.

3410= 12 A (REVI EW NG DOCUMENT. )

3411= 13 Q YOU REMEMBER G VI NG A DEPCSI TI ON OF LAST YEAR SIR DO YOU
3412= 14 NOT?

3413= 15 A | DO

3414= 16 Q THE LAWERS ASKI NG YOU QUESTI ONS AND SO FORTH?

3415= 17 A YES.

3416= 18 Q AND | JUST WANT TO SEE | F YOUR MEMORY' S REFRESHED BY

3417= 19 REFERENCE TO PAGE 85, LINES 23 TO 25, WHERE YOU STATED, QUOTE,
3418= 20  "WE TRY OUR BEST TO GET THE BEST TERVS AVAI LABLE AS LONG AS
3419= 21  THEY RE" --

3420= 22 MR DE BRUN |'MSORRY. PAGE 85? WE DON T HAVE
3421= 23 THAT.

3422= 24 THE WTNESS: WE DON' T HAVE AN 85.

3423= 25 MR PETROCELLI: DID | M SSTATE THE QUOTE?

3424= RAYNEE H. MERCADO, CSR, RVR CRR, FCRR (415) 626- 8404
3425= 2 MR PETROCELLI: PAGE 85, LINES 23 TO 25, YOUR HONCR
3426= 3 THE COURT:  YES.

3427= 4 MR DE BRUN VI CH --

3428= 5 MR PETROCELLI: DO YOU HAVE THAT, MR DEBRU N?
3429= 6 MR DE BRUN |T S NOT ON MY PAGE 85.

3430= 7 THE COURT: VOLUME 17

3431= 8 MS. LIPPMAN:  YES.

3432= 9 MR PETROCELLI: READY.

3433= 10 MR DE BRU N. SORRY, PAGE 85, LINE 237

3434= 11 MR PETROCELLI: TO 25. VOLUME 1 OF MR JACKSON S
3435= 12 DEPGCSI TI ON.

3436= 13 THE WTNESS: | DON T HAVE A PAGE 85.

3437= 14 MR DE BRUN | SEE IT.

3438= 15 THE WTNESS: | T'S WHAT? AT THE BOTTOW?

3439= 16 BY MR PETROCELLI :

3440= 17 Q YEAH, | JUST WANTED TO -- PO NT YOU TO WHERE YOU TESTI FI ED
3441= 18  ON LINE 23, SIR

3442= 19 A ON PAGE 85?

3443= 20 Q YEAH.

3444= 21 A | DO NOT HAVE A PAGE 85.

3445= 22 MR PETROCELLI: YOUR HONOR, MAY | APPROACH?

3446= 23  Q SIR THI'S IS NOT YOUR DEPOSI TION. THAT' S OKAY. MY

3447= 24 APOLOG ES FOR NOT PUTTING I T IN FRONT OF YOU. YOU SHOULD HAVE A



3448= 25 COPY THERE. BUT RIGHT HERE, SIR (I NDI CATING. | WANTED TO JUST

3449= RAYNEE H. MERCADO, CSR, RVR CRR, FCRR (415) 626- 8404

3450= JACKSON - CROSS / PETROCELLI 1 REFER YOU TO THAT. YOU M GHT --
3451= 2 A (REVI EWNG DOCUMENT.) 3 Q DO YOU SEE THAT?

3452= 4 A YEAH

3453= 5 Q OKAY.

3454= 6 A YES

3455= 7 Q AND THAT WAS AN ACCURATE STATEMENT WHEN YOU SAI D YOU TRY

3456= 8  YOUR BEST TO GET THE BEST TERMS AVAI LABLE AS LONG AS THEY' RE

3457= 9  OFFERED TO EVERY OTHER BOOKSELLER | N THE COUNTRY, RI GHT?

3458= 10 A TRUE

3459= 11  Q AND YOU ASSUME THAT THE PUBLI SHER WHEN HE G VES YOU HI S BEST

3460= 12 TERVS AVAI LABLE WLL BE MAKI NG THOSE AVAI LABLE TO EVERYBCDY

3461= 13 ELSE, CORRECT?

3462= 14 A YES, CORRECT.

3463= 15 Q NOW I'D LIKE TO GO OVER A COUPLE OF DI SCOUNTS THAT YOU

3464= 16  TALKED ABOUT I N YOUR DEPCSI TION. ONE OF THEM IS A VOLUME

3465= 17 REDUCTI ON DI SCOUNT. IS | T NOT TRUE THAT HAPPY SELLER (Sl Q)

3466= 18 SOVETI MES GETS BACK LI ST OFFERS W TH GREATER THAN STANDARD

3467= 19 DI SCOUNTS FROM TI ME TO TI ME?

3468= 20 A YES, WTH STOCK OFFERS, YES.

3469= 21 Q OKAY. AND THAT'S AN EXAMPLE OF SOMVETHI NG THAT IS NOT I N THE

3470= 22 RED BOOK, CORRECT?

3471= 23 A NO BUT IT'S G VEN TO YOU PRI NTED.

3472= 24 Q PRINTED IN THE FORM OF ONE OF THOSE OTHER DOCUMENTS V\E

3473= 25 REFERRED TO?

3474= RAYNEE H. MERCADO, CSR, RVR CRR, FCRR (415) 626- 8404

3475= JACKSON - CROSS / PETROCELLI 1 A YEAH  SHEET, YES.
3476= 2 Q OKAY. AND IS IT NOT ALSO TRUE, SIR THAT WHEN YOU OPENED UP 3 YOUR STORE,

YQU PARTI Cl PATED I N WHAT WAS

3477= 4 STORE ALLOMANCE WHERE YOU GOT' A DI SCOUNT OFF OF THE PRI CE OF THE
3478= 5 I'NI TI AL BOOKS PUT | NTO YOUR STORE?

3479= 6 A, NO THEY HAD A POCKET ALLOWANCE, BUT THEY GAVE YOU SO MJCH
3480= 7 OF POCKET. THAT WAS I N THE MASS MARKETS DAYS. AND THEY GAVE
3481= 8 YOQU -- | BELIEVE IT WAS 60 CENTS A POCKET.

3482= 9 Q AND YOU TOOK ADVANTAGE OF THAT WHEN YOU OPENED YOUR STORE,
3483= 10 Rl GHT?

3484= 11 A. AND EVERY STORE THAT OPENED COULD TAKE ADVANTACGE COF THAT.
3485= 12 Q AND THAT'S NOT IN THE RED BOOK ElI THER AT THE TI ME, CORRECT?
3486= 13 A ITSNOT INTHERE -- | DON T THINK I T EXI STS ANYMORE, BUT IT
3487= 14 DD IN 1974.

3488= 15 Q LET'S GO TO THE SUBJECT OF RETURNS. YQU VE PARTI CI PATED I N
3489= 16 I NCENTI VE PROGRAMS PROVI DI NG ADDI Tl ONAL DI SCOUNTS FROM

3490= 17 PUBLI SHERS FOR LOW RATES COF RETURNS, CORRECT?

3491= 18 A YES

3492= 19 Q SOVETHI NG CALLED A -- FOR EXAMPLE, A RETAIL | NCENTI VE PLAN.
3493= 20 YOU RECALL THAT?

3494= 21 A. | DID NOT RECALL WHAT IT WAS CALLED, BUT | KNEW THEY HAD A
3495= 22 PLAN FOR LOVERI NG YOUR RETURNS.

3496= 23 Q  BERKELEY PUBLI SHI NG GROUP WAS ONE SUCH - -

3497= 24 A, YES.

3498= 25 Q -- PLAN. AND THAT WAS A PLAN WHERE YOU GOT REBATES, AND
3499= RAYNEE H. MERCADO, CSR, RVR, CRR, FCRR (415) 626- 8404

3500= JACKSON - CROSS / PETROCELLI 1 THAT WAS NOT | N THE RED BOCK,
CORRECT?

3501= 2 A, VELL, THAT WAS -- HAD TO DEAL W TH RETURNS, AND |'M NOT 3 SURE -- | BELI EVE

IT WAS IN THE RED BOOK IN TH

3502= 4 Q OKAY. VELL, LET'S -- LET'S TAKE A LOOK AT THAT ONE IF
3503= 5  WOULDN T MND, SIR

3504= 6 A | THNKIF YOU GO BACK TO THE -- | T'S BEEN YEARS S| NCE THAT
3505= 7 \WAS AVAILABLE, BUT | THINK | T WOULD HAVE BEEN | N THE RED BOCK.
3506= 8 Q LET'S LOOK AT EXHI BI T 5652 THAT YOU HAVE | N FRONT OF YOU IN
3507= 9  THE NOTEBOOK THAT VE --

3508= 10 MAY | APPROACH, YOUR HONOR?

3509= 11 THE WTNESS: YES, | GOT --

3510= 12 THE COURT:  YES.

3511= 13 BY MR PETROCELLI:

3512= 14 Q DO YOU HAVE THAT? LET'S MAKE SURE VE HAVE THE SAME THI NG
3513= 15 A (REVI EW NG DOCUMENT.)

3514= 16 Q YOU SEE TRIAL -- OR EXH BI T NUMBER 5652, THE BERKELEY RETAIL



3515= 17 PUBLI SHI NG | NCENTI VE PLAN?

3516= 18 A, YES.

3517= 19 Q AND THE DATE OF THAT 1| S?

3518= 20 A.  OCTOBER ' 96.

3519= 21 Q OKAY. NOW IF YOU WOULD LOOK AT EXHIBIT 3, THAT WOULD BE
3520= 22 THE 1996 EDI TION OF THE RED BOOK. YOU ALSO HAVE THAT UP THERE,
3521= 23 SI R?

3522= 24 YOUR HONOR, THAT WOULD BE IN EXHIBIT 3 OF TH S SAME
3523= 25 NOTEBOOK THAT YOU RE IN.  WE HAVE THE PAGE FROM BERKELEY FROM
3524= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626- 8404

3525= JACKSON - CROSS / PETROCELLI 1 THE RED BOCK.
3526= 2 A, (REVI EW NG DOCUMENTS.) 3 THE COURT: 56537
3527= 4 MR, PETRCCELLI: 5652 WAS THE BERKELEY PUBLI SHI NG
3528= 5 RETAI L I NCENTI VE PLAN. AND THEN EXHI BIT 3 IS THE RED BOOK FOR
3529= 6 THE SAME PERI OD OF TI ME.

3530= 7 THE COURT: VELL, NOW |'M-- AS DELI GHTED TO RECEI VE
3531= 8 YOUR BI NDER, BUT -- YOUR SPLENDI D PRESENTATI ON OF ALL THESE

3532= 9 EXH BITS, AND I TURN TO 5652, AND | -- WHICH IS A LETTER TO

3533= 10 HAPPY BOOKSELLER TI TLED " DEAR BOOKSELLER' FROM THE BERKELEY

3534= 11 PUBLI SHI NG GROUP. | S THAT | T?

3535= 12 MR PETROCELLI: YES, YOUR HONCR  THAT'S THE RETAI L
3536= 13 I NCENTI VE PLAN THAT | JUST MENTI ONED. AND NOW I'M ASKI NG THE
3537= 14 W TNESS TO TURN TO EXHI BIT 3, WH CH WOULD ALSO BE I N YOUR SAME
3538= 15 NOTEBOOK WHI CH CONTAI NS THE RELEVANT PAGE FROM THE 1996 RED BOOK
3539= 16 FOR THE SAME PERI OD OF TI ME

3540= 17 Q AND My QUESTION TO YOQU, | F YOU CAN PUT THAT I N FRONT OF YQU,
3541= 18 I'S WHETHER YOU SEE WHETHER THAT | NCENTI VE PLAN | S CONTAI NED I N
3542= 19 THE RED BOCK.

3543= 20 A, (REVI EW NG DOCUMENTS. )

3544= 21 I DONT -- | DON T FIND BERKELEY ON HERE. WHERE

3545= 22 IS -- YOQU HAD PO NTED QUT?

3546= 23 MR PETROCELLI: MAY | APPROACH, YCOUR HONOR?

3547= 24 THE COURT:  YEAH.

3548= 25 THE WTNESS: | FIND THIS PAGE, BUT | DON T SEE

3549= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626- 8404

3550= JACKSON - CROSS / PETROCELLI 1 BERKELEY LI STED HERE.
3551= 2 MR PETROCELLI: (1 NDI CATI NG ) 3 THE WTNESS: THAT' S A

DI FFERENT BERKELEY. THAT'S

3552= 4 SCI ENTI FI C PUBLI CATI ON.

3553= 5 BY MR PETROCELLI :

3554= 6 Q BERKELEY PUBLI SHI NG

3555= 7 A OKAY. ['MWTH YOU.

3556= 8 Q YEAH, |I'M SIMPLY ASKI NG YOU TO CONFI RM THAT THAT | S NOT
3557= 9 CONTAI NED I N THE RED BOCK, SIR

3558= 10 A.  THAT APPEARS TO BE TRUE.

3559= 11 Q NOW YQU REMEMBER RECEI VI NG AT SOVETI ME SOVETHI NG CALLED THE
3560= 12 SHARED MARKDOWN FROM SOME OF THE PUBLI SHERS COR, | THI NK, AS YQU
3561= 13 PUT I T, A REMAI NDERI NG | N PLACE PROGRAM?

3562= 14 A, REPEAT YOUR QUESTI ON.

3563= 15 Q YEAH, DO YOU REMEMBER PARTI Cl PATI NG I N SOVETHI NG CALLED THE
3564= 16 SHARED MARKDOMN FROM THE PUBLI SHER?

3565= 17 A. | REMEMBER SOVE OF THEM HAD THAT PROGRAM |'M NOT SURE WE
3566= 18 EVER -- VELL, VW M GHT HAVE -- WVE M GHT HAVE PARTI Cl PATED ONCE
3567= 19 OR TWCE, YES.

3568= 20 Q | THINK YOU CALLED I'T A REMAI NDERI NG | N PLACE - -

3569= 21 A. YES.

3570= 22 Q -- PROGRAM AND THAT'S SOVETHI NG FOR EXAMPLE, THAT WOULD
3571= 23 NOT BE FOUND | N THE RED BOOK, CORRECT?

3572= 24 A, THAT WOULD NOT BE FOUND, BUT YOU WOULD GET A PRI NTED

3573= 25 EXPLANATION OF I T. | T SHOULD HAVE GONE TO EVERY BOOKSELLER.
3574= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

3575= JACKSON - CROSS / PETROCELLI 1 Q NOW REG ONAL TRADE SHOWS OR
BOOK SHOWAS, | THI NK YQU

3576= 2 TESTIFIED THIS -- ABOUT THIS A LITTLE BIT ON DI RECT. THEY -- AT 3 THEIR

CONVENTI ONS OR SHOWS, THEY HAVE PUB

3577= 4 HI GHER DI SCOUNTS THAN NORMAL, CORRECT?

3578= 5 A STOCK OFFERS?

3579= 6 Q YES. AT TRADE SHOWS FOR ABA MEMBERS ONLY.

3580= 7 A VELL, | DONT THHNK IT'S ONLY ABA MEMBERS NOW | F YOU DON' T
3581= 8 EVEN GO TO THE TRADE SHOW YOU CAN TAKE ADVANTAGE OF THOSE.



3582= 9 Q BUT THOSE TRADE SHOW COFFERI NGS WOULD NOT BE FQUND IN THE RED
3583= 10 BOOK ElI THER, CORRECT?

3584= 11 A. NO YOU GET THEM I N PRI NT, AND EVERY BOOKSELLER WOULD GET
3585= 12 THEM BUT I T'S AVAI LABLE TO ALL BOOKSELLERS, NOT JUST ABA

3586= 13 MEMBERS.

3587= 14 Q SO IF | WANTED TO KNOW WHAT ALL OF THE PRI CE TERVS WERE THAT
3588= 15 HAPPY BOOKSELLER PARTI Cl PATED I N, LET'S SAY, FOR A d VEN YEAR
3589= 16 AND A G VEN PUBLI SHER, WHAT WOULD YOU SHOW TO ME?

3590= 17 LET' S TAKE 1996 AND LET' S SAY RANDOM HOUSE OR

3591= 18 MACM LLAN - -

3592= 19 A | F YOU WANT - -

3593= 20 Q -- WHAT IF --

3594= 21 A -- WANTED TO SEE THEM TODAY, | COULDN T SHOW THEM TO YQU.
3595= 22 BUT | F YOU WANTED TO TAKE 1996, THEY'D BE IN My RED BOCK.

3596= 23 Q AND IN YOUR RED BOOK, YOU D HAVE ADDI TI ONAL PAPERS THAT
3597= 24 WOULD BE FI LED, RI GHT?

3598= 25 A YES

3599= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

3600= JACKSON - CROSS / PETROCELLI 1 Q AND THE TOTALITY OF THOSE
PAPERS WOULD SET FORTH ALL OF

3601= 2 TERVS THAT YOU BOUGHT FROM FROM THAT PARTI CULAR PUBLI SHER, 3 CORRECT?
3602= 4 A YES

3603= 5 Q AND YOQU ALSO HAVE FI LES THAT YOU KEEP WHERE YQU -- PUBLI SHER
3604= 6 BY PUBLI SHER?

3605= 7 A, YES, WE HAVE THAT, TOO.

3606= 8 Q VHERE YQU PUT THESE MATERI ALS, CORRECT?

3607= 9 A RIGHT. YES.

3608= 10 Q AND I F YOU WANTED TO KNOW SIR, THE ACTUAL PURCHASES THAT
3609= 11 YOU MADE IN A G VEN YEAR FROM A PARTI CULAR PUBLI SHER, YOU D HAVE
3610= 12 TO TAKE ME TO THE | NVO CES, RI GHT?

3611= 13 A, CORRECT.

3612= 14 Q AND THE I NvO CES WOULD TELL ME THE ACTUAL PRI CES THAT YQU
3613= 15 PAI D, RI GHT?

3614= 16 A YES. | T WOULD SHOW - -

3615= 17 Q NOT --

3616= 18 A -- DI SCOUNTS, YES.

3617= 19 Q NOT JUST THE -- NOT JUST THE DI SCOUNTS THAT ARE IN THE RED
3618= 20 BOOK BUT THE DI SCOUNTS THAT ARE | N THESE OTHER OFFERI NGS AS
3619= 21 WELL. THAT WOULD BE REFLECTED ON THE | NVO CE, CORRECT?

3620= 22 A YES. YES

3621= 23 Q AND THE I NVO CES WOULD ALSO TELL US WHAT QUANTI TIES YQU
3622= 24 PURCHASED AT ANY G VEN DI SCOUNT LEVEL, CORRECT?

3623= 25 A, YES

3624= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

3625= JACKSON - CROSS / PETROCELLI 1 Q SO FOR EXAMPLE, VWHEN YOU WERE
ANSVERI NG MR. DEBRUI N S

3626= 2 QUESTI ONS AND YOU WERE TALKI NG ABQUT | NGRAM PURCHASI NG AT 3 40 PERCENT UP TO 4
COPIES, 5 TO 9 AT 41, AND 10

3627= 4 42 --

3628= 5 A, YES.

3629= 6 Q -- THE ONLY WAY VE WOULD KNOW WHAT YOU ACTUALLY PURCHASED AT
3630= 7 WHAT LEVEL WOULD BE TO LOCK AT THE | NVO CES, RI GHT?

3631= 8 A, CORRECT.

3632= 9 Q BY THE WAY, ON THE SUBJECT OF THE I NGRAM YQU SAI D THAT THE
3633= 10 PROGRAMS MR DEBRU N ASKED YOU ABOUT, THE BACK LI ST PLUS, THE
3634= 11 SUMVARY BI LLI NG SCHEDULED DELI VERI NG, AND VI SI TI NG AUTHOR

3635= 12 PROGRAMS, YOU D NEVER HEARD OF, RI GHT?

3636= 13 A, THAT | S TRUE.

3637= 14 Q | TAKE IT, THEN, THAT YOU DON' T KNOW WHETHER OR NOT THOSE
3638= 15 PROGRAMS ARE | N WRI TI NG

3639= 16 A | DON'T KNOW THAT THEY -- THEY EXI ST.

3640= 17 Q HAVE YOU EVER HAD ANY | NQUI RIES TO | NGRAM TO FURNI SH YCQU
3641= 18 WTH A LIST OF ALL OF THEI R PRI NTED PROGRAMS?

3642= 19 A, NO | WOULD ASSUME THAT ANYBCDY -- ANY OF THE PUBLI SHERS
3643= 20 WTH | NTEGRI TY WOULD SEND YOU WHAT' S AVAI LABLE IF I T WAS

3644= 21 AVAI LABLE TO YOU.

3645= 22 Q JUST SO I'M CLEAR ON THI' S, YOU HAVE NOT I N THE TI ME THAT
3646= 23 YOU VE WORKED FOR HAPPY BOOKSELLER CONTACTED REPRESENTATI VES OF
3647= 24 I NGRAM TO HAVE THEM SUBM T TO YOU OR EXPLAIN TO YQU ALL THE
3648= 25 AVAI LABLE PROGRAMS THAT EXI ST?

3649= RAYNEE H. MERCADO, CSR, RWVR, CRR, FCRR (415) 626- 8404



3650= JACKSON - CROSS / PETROCELLI 1 A NO

3651= 2 Q  OKAY. 3 THE VOR PROGRAM YOU DO KNOW ABOUT, CORRECT?
3652= 4 A THE VENDOR OF RECORD, YES.

3653= 5 Q ANDTHAT'S -- AND THAT'S A PROGRAM THAT'S IN WRITING ISN T
3654= 6 I T?

3655= 7 A YES, THEY WROTE US ALL A LETTER ABOUT IT. THEY WERE VERY
3656= 8 EXCI TED ABOUT I T.

3657= 9 Q BUTIT S NOT INTHE RED BOX, IS IT?

3658= 10 A | DONT KNOW | CAN LOXK.

3659= 11 Q VELL, TO SAVE THE TIME, | WLL REPRESENT --

3660= 12 A IT S NOT I N THERE?

3661= 13 Q -- THAT IT'S NOT IN THE RED BOOK.

3662= 14 A THANK YOU.

3663= 15  Q AND | THINK AS YOU TESTIFIED, IN FACT, THE WAY -- THE WAY
3664= 16 YOU DETERM NED THE - - THE -- THE CORRECTNESS OF THE DI SCOUNTS
3665= 17 \WHEN THEY COME IN IS YOU ACTUALLY LOOK AT ALL OF THE | N\VOI CES
3666= 18  WHEN THEY' RE RECEl VED, CORRECT?

3667= 19 A YES.

3668= 200 Q IF 1 WANTED TO -- W THDRAWK.

3669= 21 | ASSUME THAT W THOUT THE | N\VO CES OR SOVE SUMMARY OF
3670= 22  THEM YOU RE NOT ABLE TO TELL ME W TH ANY DEGREE OF ACCURACY THE
3671= 23 AVERAGE PRI CE OF BOOKS THAT YOU PAI D AND PURCHASED FOR ANY G VEN
3672= 24 PUBLI SHER IN A G VEN YEAR

3673= 25 A NO

3674= RAYNEE H. MERCADO, CSR, RVR CRR FCRR (415) 626- 8404

3675= JACKSON - CROSS / PETROCELLI 1 Q OKAY. AND W THOUT THE
I NVOl CES, YOU COULDN T TELL ME W

3676= 2 ANY DEGREE OF ACCURACY WHAT THE AVERAGE DI SCOUNT EARNED | N ANY 3 G VEN YEAR IS,
CORRECT?

3677= 4 A NO | COULD NOT.

3678= 5 ) OKAY. AND I F | WANTED TO COMPARE -- |F | WANTED TO COVPARE
3679= 6  THE ACTUAL PRI CES THAT THE HAPPY BOOKSELLER PAI D FOR PURCHASES
3680= 7  THAT IT MADE WTH THE ACTUAL PRI CES THAT BARNES & NOBLE PAI D FOR
3681= 8  THE PURCHASES THAT | T MADE, THE BEST WAY OF DO NG THAT WOULD BE
3682= 9  TO COWPARE THE | NVO CES, CORRECT?

3683= 10 A CORRECT.

3684= 11 Q LET ME TURN TO A DI FFERENT SUBJECT. NOW LET'S GO BACK TO
3685= 12 1993, OKAY?

3686= 13 A ' 93, OKAY.

3687= 14  Q AND WE RE I N COLUMBI A, SOUTH CARCLI NA, AND THE FI RST

3688= 15  SI GNI FI CANT COVPETI TOR THAT ARRI VES |'S NOT BARNES & NOBLE BUT A
3689= 16 COVPANY CALLED BOOKS- A-M LLI ON, CORRECT?

3690= 17 A CORRECT.

3691= 18  Q AND BOOKS-A-M LLI ON OPENED UP A STORE AT THE CORNER OF

3692= 19  FOREST DRI VE AND TRENHOLM ROAD ABOUT A M LE FROM YOUR STORE,
3693= 20  CORRECT?

3694= 21 A THAT |'S CORRECT.

3695= 22 Q AND THAT I'S ON THE SAME SIDE OF THE RI VER THAT SPLITS THE
3696= 23 TOM, RIGHT?

3697= 24 A YES, THAT'S TRUE.

3698= 25 Q BY THE WAY, WHAT IS THE NAME OF THE RI VER?

3699= RAYNEE H. MERCADO, CSR, RVR CRR, FCRR (415) 626- 8404

3700= JACKSON - CROSS / PETROCELLI 1 A VELL, IT'S THE --
3701= 2 THE REPORTER.  |'M SORRY, SIR | DIDN T UNDERSTAND 3 THAT. "VELL,
ITSA.."

3702= 4 THE W TNESS: | CAN UNDERSTAND WHY ' CAUSE THOSE ARE
3703= 5 | NDI AN NAMES.

3704= 6 WELL, LET'S JUST MAKE IT SIMPLE. |IT S THE CONGAREE
3705= 7 RIVER AND, IT'S GO NGA-R DOUBLE E, | BELIEVE.

3706= 8 BY MR PETROCELLI :

3707= 9 Q NOW AFTER THE FI RST BOOKS-A-M LLI ON STORE OPENED UP | N
3708= 10 1993, | WANT TO JUST TRACE THE SEQUENCE OF THESE EVENTS FOR A
3709= 11 MOVENT. A SECOND BOOKS- A-M LLI ON STORE OPENED UP ACROSS THE
3710= 12 RI VER ON HARBI SON ROAD, CORRECT?

3711= 13 A CORRECT.

3712= 14  Q AND THAT' S ABOUT 12 OR 13 M LES FROM YOUR STORE, Rl GHT?
3713= 15 A LITTLE LESS THAN THAT, BUT --

3714= 16 Q OKAY.

3715= 17 A YES.

3716= 18  Q AND AFTER THE TWO BOOKS- A- M LLI ON STORES OPENED UP, | N 1995,



3717= 19 THE FI RST BARNES & NOBLE STORE ARRI VED?

3718= 20 A YES
3719= 21 Q AND THAT WAS ON THE OTHER S| DE OF THE RI VER FROM YOUR STORE?

3720= 22 A VELL, VE DO HAVE A BRI DGE.

3721= 23 Q | UNDERSTAND. WE HAVEN T GOTTEN TO THE BRI DGE YET.

3722= 24 A OKAY.

3723= 25 ( LAUGHTER)

3724= RAYNEE H. MERCADO, CSR, RMR, CRR FCRR (415) 626- 8404

3725= JACKSON - CROSS / PETROCELLI 1 BY MR PETROCELLI :
3726= 2 Q W LL GET THERE, THOUGH. 3 A JUST WANTED YOU TO KNOW WE COULD GET ACROSS
THE RIVER  YOU

3727= 4  DON T HAVE TO SWM

3728= 5 ( LAUGHTER )

3729= 6  BY MR PETROCELLI:

3730= 7 Q THE BARNES & NOBLE STORE ON THE OTHER SIDE |'S ABOUT 12 M LES

3731= 8  AWAY, CORRECT?

3732= 9 A EIGHT TO TEN I'S THE WAY | MEASURED.

3733= 10 Q ElIGHT TO TEN?

3734= 11 A BUT THAT'S --

3735= 12 Q OKAY. CLOSE ENOUGH.

3736= 13 A -- CLOSE ENOUGH. YES.

3737= 14  Q AND THEN 1997, TWD YEARS LATER A SECOND BARNES & NOBLE

3738= 15  STORE OPENED UP LOCATED ON FOREST DRI VE VERY CLOSE TO YOUR

3739= 16  STORE, ABOQUT A M LE AVAY?

3740= 17 A YES.

3741= 18  Q OKAY.

3742= 19 A YES.

3743= 20 Q BY THE WAY, DIDN' T YOU WRI TE TO SOVEBODY | N REFERENCE TO THE

3744= 21  RIVER SAYI NG THAT "NOT MANY OF THOSE FOLKS ACROSS THE RI VER COVE

3745= 22 OVER HERE'? DO YOU RECALL WRI TI NG THAT?

3746= 23 A | DON T KNOVWHY | WOULD HAVE WRI TTEN THAT BECAUSE A LOT OF

3747= 24  THEM CAME OVER THERE.

3748= 25 Q EXCUSE ME?

3749= RAYNEE H. MERCADO, CSR, RMR, CRR FCRR (415) 626- 8404

3750= JACKSON - CROSS / PETROCELLI 1 A A LOT OF THOSE FOLKS CAVE
OVER THERE.

3751= 2 Q YOU WANT TO TAKE A QUI CK LOOK AT 5674, SIR IT'S ON THE -- 3 A 5674,
3752= 4 Q YEAH, YOU SEE IT'S A LETTER DATED AUGUST 5, 1995. DO YQU

3753= 5  REMEMBER THAT?

3754= 6 A YES

3755= 7 Q AND DO YOU SEE IN THE -- I N THE FI RST PARAGRAPH TALKI NG

3756= 8  ABOUT COVMUNI TY ACRCSS THE RIVER "IT' S MOSTLY THE NEWCOVERS

3757= 9  VHO HAVE MOVED | NTO THE OLD COLUMBI A AREA WHO GO ACROSS THE

3758= 10  RIVER NOT MANY OF THOSE FOLKS ACROSS THE RI VER COME OVER

3759= 11  HERE."

3760= 12 DO YOU SEE THAT?

3761= 13 A | DO SEE.

3762= 14  Q OKAY.

3763= 15 A MJIST HAVE BEEN IN MY CUPS THAT DAY.

3764= 16 Q THAT' S A LETTER THAT YOU WROTE, THOUGH, SIR?

3765= 17 A YES, SIR

3766= 18 Q NOW I'D LIKE TO SHONYOU A MAP, AND I T'S LOCATED AT

3767= 19  EXHIBIT 7848 I N THAT SAVE NOTEBOCK.

3768= 20 A 78487

3769= 21 Q CORRECT. MR DE BRU N SHOWED YOU THE MAP W TH THE BARNES &

3770= 22 NOBLE STORES AND YOUR STORE?

3771= 23 A YES.

3772= 24 Q TH'S MAP | NCLUDES OTHER STORES, AS YOU WLL SEE, CORRECT?

3773= 25 A (REVI EW NG DOCUMENT.)

3774= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626- 8404

3775= JACKSON - CROSS / PETROCELLI 1 YES.
3776= 2 Q NOW IT IS TRUE THAT YOU DEFI NE YOUR COWPETI TORS AS ALL 3 PEOPLE WHO SELL
BOOKS, CORRECT?

3777= A.  THAT'S TRUE.

4
3778= 5 . OKAY. AND ALL THE COWANI ES LI STED ON TH S MAP AT

3779= 6 EXH BI T 7848 ARE COMPANI ES WHO SELL BOOKS, CORRECT?

3780= 7 A.  YES, THERE' S ONE THERE |' VE NEVER HEARD OF. | DON T KNOW
3781= 8 WHAT THAT I S. N E- P-H L- S?

3782= 9 Q  VELL, THAT MAKES TWDO OF US.

3783= 10 A.  BUT THE REST OF THEM SELL BOOKS, BUT THEY DON T SELL A VERY



3784= 11  LARGE SELECTI ON OF BOOKS.
3785= 12 Q PLUS AVAZON DOT COM WHO S NOT ON THE MAP. THEY ALSO ARE A
3786= 13 COWPETI TOR OF YOURS, CORRECT? AMAZON?

3787= 14 A YES.

3788= 15 Q NOW I'D LIKE TO HAVE YOU LOOK AT EXHI BI T 7770. WHAT WE DI D
3789= 16 |'S WE PREPARED TH' S CHART OR THI'S GRAPH BASED ON THE FI NANCI AL
3790= 17  STATEMENTS THAT YOU PROVI DED BASED ON THE FI GURES THAT YQU

3791= 18  TESTIFIED I N THE DI RECT PART OF YOUR EXAM NATI ON. AND VE' VE
3792= 19 MAPPED OUT THE SALES OF YOUR COMPANY STARTI NG | N 1993 THROUGH
3793= 20  1999. DO YOU SEE THAT, SIR?

3794= 21 A YES

3795= 22 Q AND| WLL REPRESENT TO YOU THAT THE CHART WAS BASED ON THE
3796= 23 FI GURES THAT YOU PROVI DED EARLI ER | N YOUR TESTI MONY AND | N THE
3797= 24  DOCUMENTS.

3798= 25 A YES

3799= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626- 8404

3800= JACKSON - CROSS / PETROCELLI 1 Q OKAY. NOW AFTER THE FI RST
BOOKS- A- M LLI ON STORE ARRI VE

3801= 2 OR AROUND 1993, YOUR COMPANY SALES TOOK A CONSI DERABLE DI P, AS 3 YOU CAN SEE FROM
THE CHART, CORRECT?

3802= 4 A YES

3803= 5 Q AND YOU HAVE ACKNOMLEDGED THAT YOUR SALES AND PROFI TS WERE
3804= 6  H GHER BEFORE THE BOOKS- A-M LLI ON OPENED I N 1993, CORRECT?

3805= 7 A YES

3806= 8 Q |INFACT, HAPPY BOOKSELLER LOST APPROXI MATELY $200, 000 | N
3807= 9  SALES IN'94, AFTER THE OPENI NG OF THE BOOKS- A-M LLI ON STORE?
3808= 10 A YES.

3809= 11 Q AND YOU BELI EVE THAT THE BOOKS -- BOOKS-A-M LLI ON NEW STORE
3810= 12 WAS A MAJOR FACTOR | N CONTRI BUTI NG TO THE DECREASE | N HAPPY
3811= 13 BOOKSELLERS PROFITS IN 1994, CORRECT?

3812= 14 A AND THAT'S A GOOD POl NT BECAUSE THI'S THI NG ONLY DEALS W TH
3813= 15  SALES. | T DOESN T TALK ABOUT GROSS PROFI TS.

3814= 16 Q BUT YOU ALSO --

3815= 17 A THAT'S WHERE WE TOOK A BIG HI T.

3816= 18 Q WELL, SIR FIRST OF ALL, SALES DECLI NED CONSI DERABLY,

3817= 19  CORRECT?

3818= 20 A YES

3819= 21  Q ANDIT S ALSO TRUE THAT YOU BELI EVED THAT BOOKS-A- M LLI ON
3820= 22 \WAS A MAJOR FACTOR | N CONTRI BUTI NG TO A DECREASE | N HAPPY

3821= 23  BOOKSELLERS PROFITS AS WELL, CORRECT?

3822= 24 A YES

3823= 25 Q IN FACT, YOU ATTRI BUTED THE PROFI T DECREASE OF ABOUT A THI RD
3824= RAYNEE H. MERCADO, CSR, RVR CRR FCRR (415) 626- 8404

3825= JACKSON - CROSS / PETROCELLI 1 SOLELY TO THE OPENI NG OF BOOKS A-
M LLI ON I N 1993, CORRECT?

3826= 2 A WENDDI DO THAT? 3 Q DO YOU RECALL HAVING THE CPI NI ON THAT THE BOOKS- A-
M LLI ON

3827= 4 OPENING CAUSED YOUR PROFI TS TO DECREASE BY ABOUT A THI RD?

3828= 5 A WELL, THAT WAS PROBABLY TRUE. | DON T REMEMBER PUBLI CLY
3829= 6  SAYING THAT, BUT YES.

3830= 7 Q OKAY. NOW BOOKS A-M LLION THEN OPENED UP THEI R SECOND
3831= 8  STORE ACROSS THE RIVER I N 1994, CORRECT?

3832= 9 A | THNK THAT'S THE YEAR THEY OPENED ACROSS THE Rl VER

3833= 10 Q AND YOUR SALES - -

3834= 11 A, | DONT THINK I T WAS IN ' 95.

3835= 12 Q AND YOUR SALES CONTI NUED TO DECLI NE, TRUE?

3836= 13 A YES.

3837= 14 Q AND YOUR SALES BEGAN TO RI SE I N ABOUT 1995. DO YOU SEE
3838= 15  THAT?

3839= 16 A WELL, NO, THEY STARTED RI SING I N FI RST OF ' 96.

3840= 17 Q OKAY. FIRST OF ' 96?

3841= 18 A YES.

3842= 19 Q AND IT WAS AROUND THAT TIME THAT THE BARNES & NOBLE STORE
3843= 20 HAD OPENED UP, THE FIRST ONE, THE ONE ACROSS THE Rl VER?

3844= 21 A YES.

3845= 22 Q AND YOUR SALES ROSE IN 1996 | NTO 1997. DO YOU SEE THAT?
3846= 23 A (REVI EW NG DOCUMENT.)

3847= 24 | -- | SEE THAT ON HERE. |'M NOT SURE THAT' S

3848= 25  ACCURATE. WE HAD LOT OF MONTHS THAT VE WENT WAY DOM, BUT

3849= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626- 8404



3850= JACKSON - CROSS / PETROCELLI 1 ACCCORDI NG TO TH S DRAFT, | T SHOWS
THAT.

3851= 2 Q OKAY. AND THE SECOND BARNES & NOBLE STORE OPENED | N 1997, 3 TH' S TI ME NEXT
TO YOUR STORE ABOUT A M LE A

3852= 4 A YES.

3853= 5 Q AND YOUR -- YOUR SALES DI D NOT DECREASE BUT CONTI NUED TO

3854= 6 | NCREASE, CORRECT?

3855= 7 A. YES. UM DD YOU ALSO DO A DRAFT ON PROFI T AND GRCSS

3856= 8 PROFI T? THAT TELL YQU --

3857= 9 Q SIR | GET TO ASK THE QUESTI ONS.

3858= 10 A OH | JUST WANT TO KNOW | F YOU DI D THAT.
|

3859= 11 Q NGO M JUST ASKI NG YOU ABOQUT THI S.

3860= 12 A OKAY.

3861= 13 Q AND | TH NK YOUR LAWYER ACTUALLY SHOWED YOU A -- | THI NK

3862= 14 ITS EXHBIT 192. THE MONTHLY --

3863= 15 A, YES.

3864= 16 Q -- HANDWRI TTEN - -

3865= 17 A. HE DD, YES.

3866= 18 Q -- PRINTQUT THAT YOU PREPARED. DO YOU HAVE COPY OF THAT?

3867= 19 A YES, BUT | --

3868= 20 MR PETROCELLI: NMAY | APPROACH, YOUR HONCR?

3869= 21 THE WTNESS: | DON T THINK | CAN PUT MY FI NGER ON

3870= 22 I T.

3871= 23 BY MR PETROCELLI :

3872= 24 Q AND THESE ARE YOUR MONTHLY TABULATI ONS OF SALES AGAI N,

3873= 25 Rl GHT?

3874= RAYNEE H. MERCADO, CSR, RVR, CRR, FCRR (415) 626- 8404

3875= JACKSON - CROSS / PETROCELLI 1 A, CORRECT.
3876= 2 Q AND THAT IS CONSI STENT W TH THE CHART THAT | JUST SHOWED 3 YOU. YOU DON' T

SEE ANY DECREASE | N SALES AFT

3877= 4  OR THE SECOND BARNES & NOBLE OPENI NG, CORRECT?
3878= 5 A (REVIEW NG DOCUMENT.)

3879= 6 VELL, | N DECEMBER | SEE A PRETTY GOOD DECREASE
3880= 7  THERE. YOU OPEN IN -- IN-- YOU OPENED IN THE FALL OF ' 95, AND
3881= 8  THE SALES VENT DOM $30, 000. AND THI 'S VENT DOWN 20.

3882= 9 Q AND THEN NEXT YEAR WE RE UP TO OVER 200?

3883= 10 A JUST FOLLON NG YOU.

3884= 11  Q BY THE WAY, THE HOLI DAY SEASON |'S THE BUSI EST TIME OF THE
3885= 12 YEAR CORRECT, FOR BOOKSELLERS?

3886= 13 A VI CH HOLI DAY SEASON?

3887= 14  Q FALL THROUGH CHRI STMAS.

3888= 15 A YES.

3889= 16 MR PETROCELLI: YOUR HONOR, | HAVE NOTHI NG FURTHER
3890= 17 RIGHT NOw

3891= 18 THE COURT: ALL RIGHT. REDI RECT?

3892= 19 OH, MR STEER

3893= 20 MR STEER  YES.

3894= 21 CROSS- EXAM NATI ON

3895= 22  BY MR STEER

3896= 23 Q AFTERNOON, MR JACKSON. |'M REG STEER

3897= 24 A HELLO

3898= 25 ~ Q \E HAVEN T MET BEFORE. JUST HAVE A FEW QUESTI ONS FOR YOU.
3899= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626- 8404
3900= JACKSON - CROSS / STEER 1 | REPRESENT BORDERS GROUP,
I NCLUDI NG WALDEN BOCK.  WANTED TO A

3901= 2 YOU A LITTLE BI T ABOUT Hi STORY. 3 YOUR - - YOUR ATTORNEY SHOVED YOU A
MAP, EXHI BI T 2519,

3902= 4 | BELIEVE I T WAS?

3903= 5 A YES

3904= 6 Q AND DO YOU HAVE THAT I N FRONT OF YOU?

3905= 7 A | WLL IN A MOVENT.

3906= 8 Q GCREAT.

3907= 9 A 25917

3908= 10 Q NO ITS2519. IT S THE COLORED MAP W TH --

3909= 11 IF | MAY, YOUR HONOR?

3910= 12 THE COURT:  YES.

3911= 13 THE W TNESS: YEAH, OKAY. | GOT IT.

3912= 14 MR STEER  OKAY.

3913= 15 THE WTNESS: THANK YOU.

3914= 16  BY MR STEER

3915= 17 Q AND | HAVE TO SAY | GOT A LI TTLE CONFUSED WHEN YOU WERE



3916= 18 TALKI NG ABOUT WHI CH WALDENBOCK STORE THAT' S SHOMN ON THERE HAS

3917= 19  CLOSED AND WHICH IS STILL IN EXI STENCE. CAN YOU TELL ME --
3918= 20  THERE' S AN | NDI CATI ON OF A BLUE SQUARE - -

3919= 21 A YES.

3920= 22  Q -- WHCHIS SUPPOSED TO STAND FOR WALDENBOOKS?

3921= 23 A YES.

3922= 24 Q IN RICHLAND FASHI ON MALL. NOW IS THAT --

3923= 25 A THAT ONE IS CLOSED TO MY UNDERSTANDI NG,

3924= RAYNEE H. MERCADO, CSR, RMR, CRR FCRR (415) 626- 8404

3925= JACKSON - CROSS / STEER 1 Q OKAY. AND WHEN DID I T CLOSE?
3926= 2 A IT CLOSED SHORTLY AFTER THAT BARNES & NOBLE -- | T WAS RI GHT 3 UPSTAIRS OVER
THE BARNES & NOBLE | N THE SA

3927= 4 Q SOTHS IS WHEN THE SECOND BARNES & NOBLE OPENED, OR WAS I T
3928= 5  THE FIRST?

3929= 6 A YES

3930= 7 Q THE SECOND.

3931= 8 A YES

3932= 9 Q SO AROUND 1997, HUH?

3933= 10 A COME IN OUT OF -- THAT |'S SOVETHI NG CONFUSI NG ABOUT THI S.
3934= 11  CAN | SHOWIT TO YOU?

3935= 12 Q I'LL BE HAPPY TO LOOK AT IT. THANKS.

3936= 13 A SEE, THISIS -- TH'S RED DOT |'S TRENHOLM MALL,

3937= 14  T-RE-NH OL-MIN FASH ON MALL, AND THAT' S WHERE YOUR BOOKSTORE
3938= 15  WAS. TH'S BLUE DOT HERE |'S ACTUALLY IN A PLACE CALLED COLUMBI A
3939= 16  MALL, AND THAT I'S STILL OPEN.

3940= 17 Q OKAY. AND LET ME -- LET ME FOLLOMUP. THANK YOU VERY MUCH.
3941= 18 BECAUSE WHAT | WANTED TO ASK |'S DURI NG THE TI ME THAT
3942= 19  THE HAPPY BOOKSELLER HAS BEEN | N OPERATI ON, WERE THERE OTHER
3943= 20  \WALDENBOOK STORES THAT -- THAT AREN T SHOAN ON THI S MAP THAT
3944= 21  WERE | N OPERATI ON FOR SOVE PERI CD OF TI ME?

3945= 22 A | THINK THERE WAS ONE IN A MALL ON THE HI GHMAY WE CALL

3946= 23 SUMIER H GHWAY. SO THERE WAS -- THERE WERE PROBABLY ONE, TWO --
3947= 24  THERE WERE PROBABLY FOUR

3948= 25 Q OKAY. AND NOWWE RE DO TO -- YOU SAY THERE WAS ANOTHER,
3949= RAYNEE H MERCADO, CSR, RVMR CRR, FCRR (415) 626- 8404

3950= JACKSON - CROSS / STEER 1 BUT THERE ARE THREE | N EXI STENCE I N
THE COLUMBI A AREA TODAY?

3951= 2 A YES 3 Q ARE THERE NOT?

3952= 4 A YES

3953= 5 Q SO THERE WOULD HAVE BEEN FI VE | N TOTAL OVER THE YEARS?

3954= 6 A YES.

3955= 7 Q IS THERE NOT?

3956= 8 A YES

3957= 9 Q AND TWO OF THEM ARE CLOSED, Rl GHT?

3958= 10 A YES.

3959= 11  Q ALL THOSE STORES ARE LOCATED I N MALLS; |'S THAT CORRECT?
3960= 12 A YES.

3961= 13 Q WERE ANY OF THEM I N EXI STENCE WHEN YOU BEGAN OPERATI NG THE
3962= 14  HAPPY BOOKSELLER?

3963= 15 A YES.

3964= 16 Q HON MANY?

3965= 17 A WHEN | OPENED, THERE WAS ONE, AND SHORTLY THEREAFTER, MAYBE
3966= 18 A YEAR OR TWO, THERE WAS -- THE ONE THAT WAS AT -- OPEN AT THAT
3967= 19  TIME WAS | N DUTCH SQUARE. AND TWO YEARS LATER | THI NK,

3968= 20  COLUMBIA MALL OPENED. AND THERE WAS ONE IN - - VERY CONFUSI NG
3969= 21  THERE'S A COLUMBIA MALL AND A COLUVBI ANA NALL.

3970= 22 Q AND WHEN DI D THE COLUMBI ANA MALL STORE OPEN SO FAR AS YOU
3971= 23 CAN RECALL?

3972= 24 A | T OPENED ABOUT THE SAME TI ME THAT THE BOOKS- A-M LLI ON

3973= 25  OPENED OVER THERE. MJST HAVE BEEN ' 94.

3974= RAYNEE H. MERCADO, CSR, RMR, CRR FCRR (415) 626- 8404

3975= JACKSON - CROSS / STEER 1 Q AND EARLI ER THAN THAT, WERE
THERE - - HOW MANY -- | N THE

3976= 2 1980S, HOW MANY WALDENBOOK STORES WERE THERE |N YOUR VI CI NI TY, 3 THEN?
3977= 4 A '80S?

3978= 5 Q YES

3979= 6 A | THNK FIVE

3980= 7 Q FIVE?

3981= 8 A NO THAT' S NOT TRUE. COLUVBI ANA MALL WASN T BUILT THEN. IN
3982= 9  THE EARLY '80S? |IN THE EARLY '80S, | T WOULD HAVE BEEN THREE.



3983= 10 Q AND THEN AN ADDI TI ONAL ONE WAS ADDED I N THE EARLY ' 90S AND

3984= 11 SO ON AND SO FORTH, RI GHT?

3985= 12 A, YES, RIGHT.

3986= 13 Q NOW WERE THESE WALDENBOOK STCORES -- YOU MENTI ONED THESE

3987= 14 MALLS. HOW MANY OF THE MALLS EXI STED WHEN YOU VIENT | NTO THE

3988= 15 LOCATI ON THAT THE HAPPY BOOKSELLER OCCUPI ES TODAY?

3989= 16 A, THERE WAS ONLY ONE MALL AND THAT WAS THE ONE | WAS LOCATED

3990= 17 IN. THERE WERE -- NONE OF THOSE OTHER MALLS EXI STED.

3991= 18 Q SO HOW MANY MALLS HAVE OPENED IN THE VICINITY, THEN, SINCE

3992= 19 YOU VEENT | NTO BUSI NESS?

3993= 20 A, ONE, TWO, THREE, FOUR MAJOR MALLS.

3994= 21 Q AND WHEN EACH OF THOSE MALLS OPENED, DI D YOU CONSI DER

3995= 22 VHETHER YOU OQUGHT TO ElI THER BRANCH | NTO THE MALL OR PERHAPS MOVE

3996= 23 YOUR OPERATI ON YOUR BUSI NESS TO THAT MALL?

3997= 24 A. NO

3998= 25 Q AND THAT' S BECAUSE OF VWHAT? WHY?

3999= RAYNEE H. MERCADO, CSR, RWMR, CRR, FCRR (415) 626- 8404

4000= JACKSON - CROSS / STEER 1 A VELL, | WAS OPERATING IN -- IN
THE ORI G NAL MALL, AND | WA

4001= 2 I N THE BUSI NESS BECAUSE | LOVED IT AND I WANTED TO MAKE A LI VI NG 3 QUT CF I T, AND

I WASN T | NTERESTED I N OTH

4002= 4 Q NOW YQU SAY YOU WERE OPERATING IN A MALL. TODAY, YOUR
4003= 5 STORE -- THE HAPPY BOOKSELLER STORE IS NOT IN A MALL, IS IT?
4004= 6 A. NO IT IS NOT.

4005= 7 Q WENDDIT LEAVE -- WHEN DID I T GO TO | TS PRESENT LOCATI ON?
4006= 8 A IT-- 1988.

4007= 9 Q DO YOU CONSI DER YOUR STORE DI FFERENT THAN THE -- THE MALL
4008= 10 BOOK STORES?

4009= 11 A, YEAH | CONSIDER A LOT DI FFERENT.

4010= 12 Q I N WHAT RESPECT?

4011= 13 A, VELL, I'T HAS A BETTER SELECTION OF BOOKS. I T HAS A

4012= 14 SELECTI ON OF BOOKS MORE GEARED TO THE STATE OF SOUTH CAROLI NA
4013= 15 AND COLUMBI A.  WE HAVE PECPLE WHO LOVE BOCOKS AND KNOW BOCKS CAN
4014= 16 TALK ABOQUT BOOKS, ACTUALLY READ BOOKS. AND ALL THOSE COVBI NED
4015= 17 MAKE US THE BEST BOOK STORE I N TOANN EVEN TCDAY.

4016= 18 Q AND YOU DON T CONSI DER THE MALL BOOK STORES TO BE COVPETI NG
4017= 19 WTH YOU ON THE SAME LEVEL THEN; IS THAT CORRECT?

4018= 20 A. | TH NK WE HAVE A BETTER BOOK STORE. ANY TIME THEY SELL A
4019= 21 BOCOK, THEY SELL ONE THAT WE M GHT HAVE HAD THE POTENTI AL TO
4020= 22 SELL.

4021= 23 Q AND THAT' S TRUE OF ANYBCDY WHO S SELLI NG BOOKS; | SN T THAT
4022= 24 CORRECT?

4023= 25 A.  ABSCLUTELY, YES.

4024= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

4025= JACKSON - CROSS / STEER 1 Q NOW YQU TESTI FI ED UNDER
EXAM NATI ON OF YOUR OWN COUNSEL

4026= 2 THAT AFTER THE BARNES & NOBLE STORES MOVED I N, YOU | NSTI TUTED A 3 DI SCOUNTI NG

PROCGRAM AT THE HAPPY BOOKSELLE

4027= 4 DESCRIBED I T. YOU BASI CALLY | BELI EVE YOU SAI D MATCHED BARNES &
4028= 5 NOBLE DI SCOUNTS?

4029= 6 A YES

4030= 7 Q IS THAT CORRECT?

4031= 8 A, CORRECT.

4032= 9 Q AND | THINK -- LET ME MAKE SURE THAT | HAVE YOUR TESTI MONY
4033= 10 CORRECT. IS IT ACCURATE THAT YOU DI DN' T HAVE A DI SCOUNTI NG
4034= 11 STRUCTURE LI KE THAT UNTIL THE BARNES & NOBLE STORES OPENED?
4035= 12 A, VE DIDN T HAVE ONE EXACTLY LIKE THAT. WE HAD A DI SCOUNT
4036= 13 SCHEDULE AFTER BOCKS- A-M LLI ON OPENED, BUT I T WASN' T 40, 25, 10.
4037= 14 Q SO AFTER BOOKS- A-M LLI ON OPENED, YQU | MPLEMENTED A

4038= 15 DI SCOUNTI NG SCHEDULE?

4039= 16 A VWH CH WAS OUR FI RST EVER

4040= 17 Q OKAY. THAT'S WHAT | WAS GO NG TO ASK YOU. BEFORE

4041= 18 BOOKS- A-M LLI ON OPENED, YOQU DIDN T DI SCOUNT, RI GAT?

4042= 19 A, CORRECT.

4043= 20 Q AND BACK IN THE 1980S AND EARLY ' 90S, YOUR STORE' S SALES
4044= 21 GREW EVERY YEAR, | SN' T THAT TRUE?

4045= 22 A, VE GREW EVERY YEAR FROM THE DAY WE OPENED UNTI L THE

4046= 23 SUPERSTCRES.

4047= 24 Q AND BY THE SUPERSTORES, YQU REFER FI RST TO BOOKS- A-M LLI ON
4048= 25 AND THEN LATER TO BARNES & NOBLE, CORRECT?

4049= RAYNEE H. MERCADO, CSR, RVR, CRR, FCRR (415) 626- 8404



4050= JACKSON - CROSS / STEER 1 A, YEAH. ALTHOUGH | THI NK BORDERS
RUNS A BETTER SUPERSTORE

4051= 2 THAN BOOKS-A-MLLION, SO THE DEFINITION S VAGUE. BUT YES, |'LL 3 SAY YES.
4052= 4 Q YOU RE REFERRI NG TO BORDERS. |'LL STI PULATE TO THAT, SIR
4053= 5 BUT THERE |'S NO BORDERS | N SOUTH CARCLI NA, |'S THERE?

4054= 6 A NO THERE ISN T.

4055= 7 Q THANKS.

4056= 8 A ACTUALLY | TH NK THERE |'S A BORDERS | N CHARLESTON, SOUTH
4057= 9 CAROLI NA, BUT - -

4058= 10 Q THAT WOULD BE VERY RECENT, RI GHT?

4059= 11 A YES.

4060= 12 Q NOW LOOKI NG BACK AT THE EXH BI T THAT MR PETROCELLI WAS
4061= 13 JUST TALKI NG TO YOU ABOUT, EXH BI T NUMBER 192, THAT'S THE ONE --
4062= 14  THAT'S YOUR HANDWRI TTEN TABULATI ON - -

4063= 15 A YES.

4064= 16 Q -- OF SALES?

4065= 17 A YES.

4066= 18 Q COULD YOU FLI P BACK TO THAT, PLEASE. | HAVE ONE QUESTI ON |
4067= 19  WANT TO ASK YOU.

4068= 20 A | NEED TO KNOWWHAT PAGE IT IS ON.

4069= 21 Q OH NO IT S JUST ONE -- IT'S THE ONE- PAGE HANDVRI TTEN - -
4070= 22 A | KNOVWAT IT IS, BUT | DON T KNOVWHERE IT IS IN TH' S
4071= 23 BOCK.

4072= 24 Q \VELL, IT'S GOT A TAB THAT SAYS 192.

4073= 25 A OKAY.

4074= RAYNEE H. MERCADO, CSR, RVR CRR, FCRR (415) 626- 8404
4075= JACKSON - CROSS / STEER 1 Q | KNOW THE BOOKS ARE
CUVBERSOME. | T'S ACTUALLY IN THE WHI

4076= 2 VOLUME. 3 A OKAY.

4077= 4 Q OKAY? THE SMALLER OF THE TWO.

4078= 5 A (REVIEWNG DOCUMENTS.)

4079= 6 ALL RIGHT. I'MONIT. YES, | HAVE IT.

4080= 7 Q IF-- IF 1 LOXX AT THAT -- | WANT TO MAKE SURE | READ I T
4081= 8 CORRECTLY. |F YOU LOOK AT THE DECEMBER SALES FOR 1998 AND THEN
4082= 9  FOR 1999 AND COMPARE THEM TO THE DECEMBER SALES FOR THE EARLI ER
4083= 10  YEARS, ISN T I T ACCURATE THAT YOUR DECEMBER SALES | N 1998 AND
4084= 11 '99 WERE HI GHER THAN THEY' D BEEN | N ANY YEARS SI NCE 19927

4085= 12 A (REVI EW NG DOCUMENT. )

4086= 13 YES.

4087= 14  Q AND YOU TESTIFIED, | BELIEVE, UNDER THE QUESTI ONI NG OF YOUR
4088= 15 OMN COUNSEL THAT YOUR SALES I N THE YEAR 2000 WERE ABOUT $1.4
4089= 16 M LLI ON TOTAL?

4090= 17 A YES.

4091= 18 Q OKAY. DO YOU RECALL WHAT THEY WERE | N 1999?

4092= 19 A | TH NK THEY WERE ABOUT ONE TWD AND A HALF, OR THREE.

4093= 20 Q | THINK THAT'S ABOUT RIGHT. AND JUST TO HELP YOU REFRESH
4094= 21 YOUR RECOLLECTI ON TO REMEMBER THI'S, | F YOU LOOK AT EXHI BI T
4095= 22 NUVBER 183 | N THE SAME NOTEBOXK - -

4096= 23 A (REVI EW NG DOCUMENTS.)

4097= 24 Q -- THAT'S THE FI NANCI AL STATEMENT FOR THE YEAR 1999.

4098= 25 A YES

4099= RAYNEE H. MERCADO, CSR, RMR, CRR, FCRR (415) 626- 8404
4100= JACKSON - CROSS / STEER 1 Q AND IF YOU LOOK AT TOTAL SALES
FOR THAT YEAR THEY' RE

4101= 2 APPROXI MATELY 1.2 MLLION. DO YOU WANT TO READ THE EXACT 3 NUVBER?
4102= 4 A (REVI EWNG DOCUMENT.)

4103= 5 YES.

4104= 6 Q ALL RIGHT. RIGHT ABOUT -- APPROXI MATELY 1.2 MLLION, HUH?
4105= 7 A (REVI EW NG DOCUVENT.)

4106= 8 YES.

4107= 9 Q SO YOU ENJOYED A SALES | NCREASE | N THE YEAR 2000 OVER THE
4108= 10  YEAR 1999; |S THAT CORRECT?

4109= 11 A THAT' S CORRECT.

4110= 12 Q NOW YOU TESTI FI ED EARLI ER ABOUT THE WAY BOOKS ARE PRI CED.
4111= 13 AND | WANT TO GET INTO THAT A LITTLE BIT WTH YOU. | THI NK YOU
4112= 14 TESTI FI ED THAT THE PUBLI SHERS SET THE RETAIL PRI CES OF THE
4113= 15 BOOKS?

4114= 16 A YES.

4115= 17 Q AND -- DO YOU HAVE AN OPI NI ON AS TO WHETHER | T WOULDN T BE

4116= 18 BETTER FOR BOOKSELLERS | N GENERAL | F THE PUBLI SHERS DI D NOT SET



4117= 19 RETAI L PRI CES OF THE BOOKS?

4118= 20 A VELL, | HAVE TO SAY |'VE BEEN A LONG ADVOCATE OF NET PRI CI NG
4119= 21 I N THE BOOK | NDUSTRY.

4120= 22 Q VWHAT DO YOU -- WHAT IS NET PRI CING? CAN YOU DEFI NE THAT
4121= 23 TERM FOR THE BENEFI T OF EVERYONE PRESENT, PLEASE.

4122= 24 A THAT WOULD MEAN THAT A PUBLI SHER WOULD GET A BOOK TOGETHER,
4123= 25 HE SAID, "I'M GO NG TO SELL THI S TO BOOKSELLERS FOR $5. "

4124= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

4125= JACKSON - CROSS / STEER 1 Q FLAT PRI CE FOR EVERYONE WHO
BUYS THE SAME PRODUCT; | S THAT

4126= 2 Rl GHT? 3 A YES, RIGHT.

4127= 4 Q OKAY. AND THAT WOULD LEAVE YOQU, YOQU THE BOOKSELLER, THE
4128= 5 HAPPY BOOKSELLER, FREE TO DECI DE WHAT RETAIL PRI CE TO CHARGE?
4129= 6 A YES.

4130= 7 Q CORRECT? AND THAT WOULD -- WHY WOULD THAT BE A GOOD THI NG
4131= 8 FOR YOU?

4132= 9 A, VELL, | OPERATE A FURNI TURE BUSI NESS FCOR 25 YEARS, AND

4133= 10 THAT' S THE WAY THE FURNI TURE BUSI NESS OPERATES, AND YQU -- YQU
4134= 11 MVERCHANDI SE WHAT YOU THI NK THAT' S WORTH I N YOUR COVMUNI TY.  AND
4135= 12 EVERYBCODY PAYS THE SAME PRI CE, AND EVERYBODY' S QUT THERE TRYI NG
4136= 13 TO GET AS MJCH BUSI NESS AS PCSSI BLE.

4137= 14 Q OKAY. SO THAT WOULD YOQU LEAVE YQU AS A BOOKSELLER -- | F NET
4138= 15 PRI CI NG WERE ADOPTED, THAT WOULD LEAVE BOOKSELLERS FREE TO

4139= 16 COWPETE ON HOW THEY PRI CE THEI R BOOKS WHEN THEY SELL THEM TO
4140= 17 CUSTOMERS, THE ULTI MATE READERS OF THE BOCKS, RI GHT?

4141= 18 A, YEAH, EXCEPT, YOU KNOW WHAT WOULD HAPPEN W TH NET PRI Cl NG,
4142= 19 THEN THEY WOULD SAY, "WELL, TH' S COST YOQU $5, BUT | F YOU BUY A
4143= 20 HUNDRED COPI ES, YOU CAN GET 10 PERCENT OFF," AND ET CETERA AND
4144= 21 ET CETERA. THAT WOULD ERODE MUCH OF WHAT WOULD BE BENEFI CI AL TO
4145= 22 NET PRICING BUT AS-- IF IT WAS A PURE ONE PRI CI NG TO

4146= 23 EVERYBODY, | T WOULD BE -- WHAT YQU SAI D WOULD BE TRUE.

4147= 24 Q M PONT WAS THAT ISN T -- IT'S TRUE, ISN T IT, THAT YOUR
4148= 25 BELI EF I N THE VALUE, THE PGSI TI VE VALUE OF NET PRI CI NG I S BASED
4149= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

4150= JACKSON - CROSS / STEER 1 PARTLY ON THE FACT THAT I T WOULD BE
GOCD FOR CONSUMERS TO HAVE

4151= 2 BOOK RETAI LERS COVPETI NG ON THE PRI CES THAT THEY SELL TO 3 CONSUMERS; | SN' T THAT
R GHT?

4152= 4 A. | SUPPCSE YOU COULD SAY THAT WOULD BE RI GHT.

4153= 5 MR STEER | HAVE NO OTHER QUESTI ONS. THANK YQU.
4154= 6 THE COURT: ALL RIGHT. HAVE WE GOT MORE THAN 15
4155= 7 M NUTES OF DI RECT -- REDI RECT?

4156= 8 MR DE BRU N  NOT MORE THAN 15 M NUTES, NO.

4157= 9 THE COURT: ALL RIGHT. REDI RECT.

4158= 10 REDI RECT EXAM NATI ON

4159= 11 BY MR DE BRU N

4160= 12 Q MR JACKSON, YQU TESTIFIED I N RESPONSE TO A QUESTI ON FROM
4161= 13 VR, PETROCELLI THAT MR GRAVES IS NOW THE PRI NCl PAL BUYER FOR
4162= 14 THE HAPPY BOOKSELLER DO YOU RECALL THAT?

4163= 15 A, YES.

4164= 16 Q NOW WHO PAYS THE BI LLS?

4165= 17 A | DO

4166= 18 Q IS THAT STILL TRUE TODAY?

4167= 19 A, YES.

4168= 20 Q AND WHO CHECKS THE | NvO CES?

4169= 21 A | DO

4170= 22 Q IS THAT STILL TRUE TCODAY?

4171= 23 A YES.

4172= 24 Q NOW HE ALSO SHOWED YOU SOVETHI NG FROM YOUR DEPCSI TI ON WHERE
4173= 25 YOU TESTI FI ED THAT YOU ATTEMPT TO GET THE BEST TERMS AVAI LABLE.
4174= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404

4175= JACKSON - REDI RECT / DE BRUN 1 DO YOU RECALL THAT?
4176= 2 A, YES. 3 Q AND WHAT ELSE DI D YOU SAY | N CONNECTI ON W TH YOUR STATEMENT
4177= 4 THAT YOU ATTEMPT TO GET THE BEST TERMS AVAI LABLE? DO YOQU

4178= 5 REMEMBER THAT PART OF | T?

4179= 6 A | THINK | SAID THAT | WANTED TO MAKE SURE THAT | WAS BEI NG
4180= 7 I N\VO CED AND -- AND ACCORDI NG TO THE RED BOCK, WH CH WOULD BE
4181= 8 THE BEST PRI CE AVAI LABLE.

4182= 9 Q AND DO YOU RECALL SAYI NG THAT YOU ATTEMPT TO GET THE BEST
4183= 10 TERVS AVAI LABLE, QUOTE, AS LONG AS THEY' RE OFFERED TO EVERY



4184= 11 OTHER BOOKSELLER I N THE COUNTRY?

4185= 12 A YES, | DI D SAY THAT.

4186= 13 Q NOW MR PETROCELLI ALSO ASKED YOU SOVE QUESTI ONS ABCUT
4187= 14 POCKET ALLOWANCES.

4188= 15 A, YES.

4189= 16 Q LET ME JUST GO BACK AND CLARI FY FOR THE RECORD. CAN YOU
4190= 17 PLEASE EXPLAIN TO THE COURT EXACTLY WHAT A POCKET ALLOWANCE | S.
4191= 18 A. | THINK I TS NOT BEEN I N EXI STENCE FOR YEARS. BUT IN THE
4192= 19 BEG NNI NG, FI XTURES | N THI S BUSI NESS WERE MOSTLY WRE, AND THEY
4193= 20 HAD A POCKET. I T WAS EXACTLY THE SI ZE OF MASS MARKET, AND --
4194= 21 AND TRADE PAPERBACKS DI DN T EXI ST.

4195= 22 AND | F YOU HAD A PAPERBACK BOOK I N YOUR STCORE, MORE
4196= 23 LIKELY IT WAS THI S SIZE. AND MOST BOOKSTORES HAD HUGE DI SPLAYS
4197= 24 OF MASS MARKETS, MJUCH MORE THAN THEY DO TODAY. AND THI' S POCKET
4198= 25 I T WOULD FIT FI VE BOOKS. AND | F YOU WERE OPENI NG A NEW STORE,
4199= RAYNEE H. MERCADO, CSR, RWR, CRR, FCRR (415) 626- 8404
4200= JACKSON - REDI RECT / DE BRU N 1 BANTAM DOUBLEDAY DELL, FOR
I NSTANCE, WOULD SAY HOW MANY POC

4201= 2 ARE YOU GO NG TO DEVOTE TO BANTAM DOUBLEDAY BOCKS? AND YQU 3 WOULD CHECK YOUR
I NI TI AL ORDERS, AND YOU WOULD

4202= 4 THEY WOULD @ VE YQU 60 CENTS PER POCKET.

4203= 5 ( CONTI NUED NEXT PAGE; NOTHI NG OM TTED. )

4204= 6

4205= 7

4206= 8

4207= 9

4208= 10

4209= 11

4210= 12

4211= 13

4212= 14

4213= 15

4214= 16

4215= 17

4216= 18

4217= 19

4218= 20

4219= 21

4220= 22

4221= 23

4222= 24

4223= 25

4224= RAYNEE H. MERCADO, CSR, RWMR, CRR, FCRR (415) 626- 8404

4225=BY MR DEBRU N:

4226=Q SO THESE, SEE |F | CAN UNDERSTAND CORRECTLY, ARE
4227=ESSENTI ALLY THE RACKS THE PAPERBACKS WOULD SOVETI MES SIT | N?
4228=A. YES, | T WOULD BE THE RACKS.

4229=Q AND ESSENTI ALLY THE PUBLI SHERS THAT SOLD THESE PAPERBACK
4230=BOCKS WOULD HELP PAY THE BOOKSTORES TO PUT THOSE RACKS I N THE
4231=STORE?

4232=A. YES.

4233=Q NOW WERE THESE TERMS FOR POCKET ALLOAMNCES PUBLI SHED | N
4234=THE RED BOOK, SIR?

4235=A. YOU KNOW | T' S BEEN ALMOST 30 YEARS SINCE | USED THEM AND
4236=1 DON T KNOW

4237=Q ALL RI GHT, WELL, WE CAN LOCK THAT UP.

4238=A. YES.

4239=Q DI D YOU EVER RECElI VE A PCCKET ALLOMANCE, MR JACKSON, FROM
4240=ANY PUBLI| SHER THAT DI D NOT MAKE THOSE POCKET ALLOWANCES
4241=AVAI LABLE TO ANY RETAI L BOCOKSELLER?

4242=A. NO

4243=Q MR JACKSON, DI D YOU EVER RECEI VE A POCKET ALLOMNCE THAT
4244=\WAS GREATER THAN THE AMOUNT OF THE POCKET ALLOWANCE THAT THAT
4245=PUBLI SHER OFFERED TO EVERY OTHER RETAI L BOOKSTORE?

4246=A. NO

4247=Q NOW MR PETROCELLI ALSO ASKED YOU ABOUT SHARED MARKDOWNS,
4248=AND | DON T THI NK WE' VE DEFI NED THAT FOR COURT. COULD YQU
4249=PLEASE EXPLAI N WHAT A SHARED MARKDOWN | S?

4250=A. A PUBLI SHER PUBLI SHES A BOOK, AND THE SALES ARE
4251=DI SAPPO NTI NG, AND THEY WLL CALL YOU UP AND ASK YOU HOW MANY



4252=YQU HAVE LEFT, AND |I'D SAY, WE' VE GOT 20 LEFT, AND THEY SAY,
4253=WELL, WE WANT TO REDUCE THE PRI CE OF THAT BOCOK, AND WE W LL
4254=G VE YOU -- AND IT'S KIND CF A REMAININ PLACE THHNG IFIT S
4255=A 20- DOLLAR BOCOK, THEY M GHT SAY, WE LL d VE YOU $3 OFF FOR YQU
4256=TO RE- MARK THAT BOOK. AND I T DOESN T HAPPEN OFTEN IN THI' S
4257=I NDUSTRY. I N FACT, | T'S BEEN YEARS SI NCE |' VE BEEN OFFERED
4258=THAT, BUT THAT'S BASI CALLY WHAT THAT I S.

4259=Q ALL RICGHT, SO THE CONCEPT IS THAT A PUBLI SHER HAS PUT A LOT
4260=0F BOOKS OQUT THERE, AND THEY' RE NOT SELLING SO A LOT CF
4261=BOOKSTORES HAVE EXCESS | NVENTCRY.

4262=A. YES.

4263=Q AND | F | UNDERSTAND YOUR TESTI MONY, THE PUBLI SHER W LL
4264=0FFER AN | NCENTI VE TO HELP YOU SELL THOSE BOOKS BY HELPI NG YOU
4265=PAY TO MARK DOWN THE PRI CE OF THE BOCK, |S THAT CORRECT?
4266=A. YES, AND IT, SOVETI ME AGO, MAYBE El GHT OR TEN YEARS AGO, I T
4267=WAS THOUGHT THAT THAT M GHT BE A REALLY GOCD | DEA, BUT | T NEVER
4268=WORKED VERY WELL, AND | HAVEN T SEEN I T AROCUND IN A LONG TI ME.
4269=Q NOW MR JACKSON, HAVE YOU EVER RECElI VED A SHARED MARKDOVW
4270=FROM A PUBLI SHER THAT WAS NOT MADE AVAI LABLE TO ALL RETAI L
4271=BOOKSTORES?

4272=A. NOT TO M¥ KNOALEDGE. | THI NK THEY OFFERED I T TO EVERYBODY.
4273=Q HOW DO YOU KNOW WHEN YQU RECElI VE THESE SHARED MARKDOWNS,
4274=THAT THEY WERE, | N FACT, MADE AVAI LABLE TO OTHER RETAI L

4275=BOOKSTORES?

4276=A. | DON' T KNOW THAT FOR A FACT, BUT |I'M PRETTY CERTAI N THAT
4277=WAS TRUE.

4278=Q  WELL, YOU MENTIONED I N YOUR CRCSS -- THE CROSS- EXAM NATI ON
4279=FROM MR PETROCCELLI THAT YOU D RECElI VED SOVETHI NG | N VRI Tl NG
4280=DO YOU RECALL THAT, SIR?

4281=A. WE DO GET SOVETH NG IN WRI TI NG, YES, AND | ASSUME THEY SEND
4282=1T TO ALL BOOKSTCRES.

4283=Q  AND DESCRI BE WHAT YOU WOULD RECEI VE | N WRI TI NG OR HOW YOU
4284=WOULD LEARN ABOUT THE SHARED MARKDOWA.

4285=A. WELL, THEY WOULD SEND I T TO YOU AND YOU WOULD -- | T WAS
4286=USUALLY ON MAYBE ONLY ONE TI ME, SOMETIMES IT WAS ON TWO TI TLES
4287=BUT MOSTLY ONE TI TLE, AND | T WOULD DESCRI BE WHAT THEY WOULD GET
4288=YQU OFF, AND YOU HAD SOME PAPERWORK YOU HAD TO SEND BACK HOW
4289=MANY YQOU HAD.

4290=Q SO AGAIN, YOU D RECEI VE A LETTER OR A FLYER CR --

4291=A. YES, RIGHT.

4292=Q -- FROM THE PUBLI SHER?

4293=A. YES.

4294=Q ALL RIGHT. NOW YQU TESTI FI ED ON CRCSS- EXAM NATI ON THAT
4295=THE ONLY WAY TO KNOW VWHAT THE HAPPY BOOKSELLER ACTUAL PAYS FOR
4296=BOCKS | S BY LOCKI NG AT THE | NVO CE, RI GHT?

4297=A. YES.

4298=Q BEFORE YQU PAY, SIR, DO YOU LOOK AT THE | NvVO CE?

4299=A. YES, VERY CAREFULLY.

4300=Q HAVE YOQU EVER COME ACRCSS AN I NVO CE | N WHI CH THE HAPPY
4301=BOOKSELLER WAS CHARGED A DI SCOUNT THAT WAS DI FFERENT THAN
4302=El THER THE DI SCOUNT | N THE RED BOOK CR THE DI SCOUNT I N A
4303=PRI NTED, PUBLI SHED STOCK OFFER OR CONVENTI ON SPECI AL THAT WAS
4304=0FFERED TO THE ENTI RE BOOK | NDUSTRY?

4305=A. NO

4306=Q DO YOU NEED TO DO ANYTHI NG ELSE TO DETERM NE WHETHER OR NOT
4307=THE HAPPY BOCOKSELLER HAS EVER RECEI VED ANY EXTRA DI SCOUNTS?
4308=A. 1'M SURE WE NEVER RECEI VED ANY EXTRA DI SCOUNTS, OTHER THAN
4309=WHAT' S AVAI LABLE TO EVERYONE.

4310=Q WHY IS IT YOU RE SO SURE?

4311=A. 1" VE BEEN PAYI NG THOSE I NVO CES 30 YEARS, AND | CHECK THEM
4312=THOROUGHLY.

4313=Q  LAST QUESTION. YQU VE BEEN ASKED SOVE QUESTI ONS ABOUT YCUR
4314=SALES AND VWHAT' S HAPPENED TO YOUR SALES. LOOK BACK I N THE
4315=WH TE BI NDER - -

4316=A. YES.

4317=Q -- EXHBIT 192 --

4318=A. YES.

4319=Q -- WHICH IS YOUR RECORDI NG FROM THE LEDCER, MONTH BY MONTH,
4320=0F YOUR SALES. | BELIEVE THERE WAS SOVE TESTI MONY ABOUT WHAT

4321=HAPPENED AFTER THE BARNES & NOBLE OPENED | N LATE 1997, ABQUT A
4322=M LE FROM YOUR STORE. DO YOU RECALL THAT TESTI MONY ON CROSS?



4323=A. YES.
4324=Q LET ME ASK YOU TO LOCXK AT.... WHAT WAS YOUR SALES IN

4325=DECEMBER OF 19967

4326=A. 207, 000.

4327=Q  AND WHAT WERE YOUR SALES | N DECEMBER OF 1997, AFTER THAT
4328=SECOND BARNES & NOBLE HAD COVE | N?

4329=A. 188.

4330=Q ALL RIGHT. NOW LET ME LOX -- | N JANUARY, 1997, BEFORE
4331=THE BARNES & NOBLE CAME | N, WHAT WERE YOUR SALES?

4332=A. ROUND FI GURES, 134, 000.

4333=Q AND I N JANUARY OF 1998, AFTER THE BARNES & NOBLE CAME I N,
4334=WWHAT WERE YOUR SALES?

4335=A. 118,000, I N ROUGH --

4336=Q  LASTLY, I N FEBRUARY OF 1997, BEFORE THE BARNES & NOBLE CAME
4337=I N, WHAT VERE YOUR SALES?

4338=A. ROUND FI GURES, 85, 000.

4339=Q AND | N FEBRUARY OF 1998, AFTER THE BARNES & NOBLE CAME I N,
4340=WWHAT WERE YOUR SALES?

4341=A. 79, 000.

4342=Q NOW MR JACKSON, YQU ALSO TESTI FI ED ON CRCSS THAT YOU VE
4343=BEEN ABLE, AFTER THESE STORES HAVE COME I N, TO HAVE SOME
4344=| NCREASE | N YOUR SALES.

4345=A. YES.

4346=Q  HOW HAVE YOU BEEN ABLE TO DO THAT, SIR?

4347=A. DI SCOUNTI NG, WH CH HAS BEEN VERY COSTLY.

4348=Q SO AS A RESULT COF MEETI NG THE COWPETI Tl VE PRESSURES, YOU VE
4349=BEEN ABLE TO CET YOUR SALES BACK UP?

4350=A. SALES BACK UP, PROFITS VERY LOW

4351=Q AND DO YOUR PROFI TS REMAIN LOWAS A RESULT OF THE
4352=Dl SCOUNTI NG PRACTI CES?

4353=A. THEY DO, YES.

4354=Q AND | S THAT TRUE STILL TO TODAY?

4355=A. YES.

4356= MR DEBRU N. THANK YOQU, SIR | HAVE NO FURTHER
4357=QUESTI ONS.

4358= THE COURT: YOU MAY RECROSS.

4359= RECROSS- EXAM NATI ON

4360=BY MR PETROCELLI:

4361=Q JUST VERY QUI CKLY. MR JACKSON, DO YOU KNOW PRI OR TO THE
4362=TI ME THAT BARNES & NOBLE ARRI VED, IN TI ME, WHAT PERCENTAGE OF
4363=YOUR BOOK SALES WERE NEW YORK Tl MES BEST- SELLER BOCKS?

4364=A. THEY WERE -- THEY' VE ALWAYS BEEN H GH, BUT | CAN T G VE YQU
4365=A PERCENTAGE.

4366=Q CAN YOU BALLPARK | T?

4367=A. ACTUALLY, | CAN T.

4368=Q IS IT -- HAS THE PERCENTAGE REMAI NED CONSTANT OVER TI ME TO
4369=TH S DAY?

4370=A. | CAN T ANSVWER THAT. | DON T KNOW

4371= MR PETROCELLI: THANK YOU.

4372= THE COURT: MR STEER?

4373= MR STEER  NO ADDI TI ONAL QUESTI ONS.

4374= THE COURT: ALL RIGHT, YOU MAY STEP DOWN, AND WE' LL

4375=RECESS NOW UNTIL 8:30 TOMORRON MORNING.  AND MR DEBRUIN, |F
4376=YOQU VE GOT LOTS AND LOTS OF EXHI BITS, JUST STAY UP ALL N GHT
4377=AND PUT THEM I N ONE Bl NDER. COURT'S | N RECESS.

4378= THE CLERK: ALL RI SE.

4379= ( PROCEEDI NGS ADJOURNED FOR THE DAY AT 1:23 P.M)
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