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50= THE COURT: MORNI NG, COUNSEL.

51= COUNSEL: MORNI NG,  YOUR HONOR.

52= THE COURT: BEFORE WE GET STARTED, | WANT TO MAKE A

53=VERY | MPORTANT REMARK ABOUT A DOCUMENT CALLED STI PULATI ON

54=REI DENTI FI CATI ON AND ADM SSI BI LI TY AND EXH BI TS AT TRIAL. AND |
55=HAVE NO OBJECTI ON WHATSCEVER WTH I T, EXCEPT IT'S NOT A

56=STI PULATI ON. NOBODY SIGNED IT. AND | THINK IT'S A SPLENDI D VWAY
57=TO HANDLE THE | DENTI FI CATION, AND I F COUNSEL WLL SIGN IT AT
58=SOME TIME, | --

59= MR YOUNG WE LL BE HAPPY TO SIGN I T RIGHT NOW I F
60=I T PLEASE THE COURT.

61= THE COURT: |'LL BE HAPPY TOGQVE IT TO YOU AFTER THE
62=SESSI ON.

63= MR YOUNG THANK YQU.

64= THE COURT: CALL YOUR NEXT W TNESS.

65= MR DAWSON:  MORNI NG YOUR HONOR. ADAM DAWSON. |'D
66=LI KE TO CALL ANDY ROSS TO THE STAND, PLEASE.

67= THE CLERK: PLEASE RAI SE YOUR RI GHT HAND.

68= ANDREW HARWOCD RGCSS,

69=CALLED AS A W TNESS FOR THE PLAI NTI FFS, HAVI NG BEEN DULY SVORN,



70=TESTI FI ED AS FOLLOW&:

71= THE CLERK: THANK YQU. PLEASE BE SEATED.

72= THE WTNESS: THANK YOU.

73=

74=

75= THE CLERK: PLEASE STATE YOUR FULL NAME AND SPELL
76=YOUR LAST NAME FOR THE RECCRD.

77= THE WTNESS: MY NAME | S ANDREW HARWOOD ROSS. WY
78=LAST NAME | S SPELLED R-O S S.

79= DI RECT EXAM NATI ON

80=BY MR DAWSON:

81=Q GOCD MORNING MR ROSS.

82=A. GOCD MORNI NG, MR DAWSON.

83=Q COULD YOQU TELL ME WHAT YOUR CURRENT OCCUPATI ON IS, PLEASE.
84=A. | OM A BOOKSTCRE.

85=Q AND VWWHI CH BOOKSTORE | S | T?

86=A. CODY'S BOOKS | N BERKELEY, CALIFORN A.

87=Q  AND DOES CODY' S BOOKSTORE | N BERKELEY, CALIFORNIA, HAVE MORE
88=THAN ONE STORE?

89=A. YES. WE HAVE TWD STORES, BOTH I N BERKELEY.

90=Q WHERE ARE THOSE LOCATED?

91=A. THE FIRST STORE IS ON TELEGRAPH AVENUE ABOUT THREE BLOCKS
92=FROM THE UNI VERSI TY OF CALI FORNI A, AND THE SECOND STORE | S ON
93=FOURTH STREET, WH CH | S NEAR THE BAY.

94=Q AS THE OMNER OF CODY' S BOOKSTORE, ARE YOU FAM LI AR W TH THE
95=GENERAL OPERATI ON COF THOSE STORES?

96=A. YES, | AM

97=Q AND ARE YQU FAM LI AR WTH TERMS OF SALE AND DI SCOUNTS WHI CH
98=YQOU VE BEEN ABLE TO OBTAI N SI NCE THE STORE WAS OPENED?

99=A. YES.

100=Q AND WHEN DI D CODY' S ON TELEGRAPH OPEN?

101=A. I T WAS OPENED -- THE BUSI NESS BEGAN I N 1956. | WAS NOT THE
102=OMNER THEN. THEY MOVED TO TELEGRAPH AVENUE, THE CURRENT
103=LOCATI ON, ARCUND 1963.

104=Q AND WHEN DI D YOU BECOME THE OMNER OF CODY' S?

105=A. | PURCHASED THE BUSI NESS I N 1977.

106=Q AND WHEN WAS YOUR FOURTH STREET STORE OPENED?

107=A. WE OPENED THE SECOND STORE ON FOURTH STREET I N 1997.
108=Q HOW MANY SQUARE FEET OF RETAI L SPACE DO YOU HAVE AT YOUR
109=TELEGRAPH STORE?

110=A. TELEGRAPH STORES HAS ABQUT 13- OR 14, 000 SQUARE FEET OF
111=RETAI L, ABQUT 20, 000 SQUARE FEET TOTAL.

112=Q  AND HAS THAT REMAI NED CONSTANT SI NCE 1994 TO THE PRESENT?
113=A. YES

114=Q AND SIM LARLY, HOW MANY SQUARE FEET OF RETAI L SPACE DCES
115=YOUR FOURTH STREET STORE HAVE?

116=A. ABQUT 9, 000 SQUARE FEET RETAIL, ABQOUT 12, 700 SQUARE FEET
117=TOTAL.

118=Q  AND HAS THAT MAI NTAI NED CONSTANT SI NCE 19977

119=A. YES.

120=Q  DOES EI THER OF YOUR STORES HAVE A LOADI NG DOCK?

121=A. YES. WE HAVE A LOADI NG DOCK ON FOURTH STREET.

122=Q DO YQU NOT HAVE A LOADI NG DOCK AT THE TELEGRAPH AVENUE
123=STORE?

124=A. NO

125=Q  OKAY. DOES THAT LACK OF A LQOADI NG DOCK AT THE TELEGRAPH
126=STORE PRECLUDE FROM YQU RECEI VI NG ANY TYPES OF DELI VERY?
127=A. NO WE CAN PRETTY MJCH RECElI VE WHATEVER COVES TO US.

128=Q AND HOW MANY EMPLOYEES DO YOU HAVE | N TOTAL TO COVBI NE OF
129=THE TWO STORES CURRENTLY?

130=A. | THI NK RI GHT NOW WE HAVE ABOUT A HUNDRED EMPLOYEES.
131=Q  AND HAS THAT NUMBER FLUCTUATED SI NCE THE OPENI NG OF THE
132=FOURTH STREET STORE?

133=A.  VELL, |IT I NCREASED WHEN WE OPENED THE FOURTH STREET STORE.
134=BUT AFTER THAT I T'S BEEN RELATI VELY STABLE.

135=Q PREVIQUS TO OPENI NG THE FOURTH STREET STORE, HAD THE NUMBER
136=FLUCTUATED | N THE TELEGRAPH STORE?

137=A. I T -- |IT DECLINED AFTER 1992, BUT IT -- YOU KNOW BETWEEN
138=1993 OR -4 AND THE OPENI NG OF THE NEW STORE, | T WAS PRETTY
139=STABLE.



140=Q AND WHAT PERCENTAGE OF EMPLOYEES THAT YQU VE MENTI ONED WERE
141=WORKI NG AT THE TELEGRAPH STCRE?

142=A. | TH NK ABOUT 75 PERCENT WORK AT THE TELEGRAPH STORE, BUT
143=THAT | NCLUDES OUR CENTRAL OFFI CES AND THAT SORT OF THI NG

144=Q CAN YOU TELL THE COURT WHAT TYPES OF BOCKS, WHAT CATEGORI ES
145=CF BOOKS YQU VE BEEN SELLI NG AT THE TELEGRAPH STORE FROM 1994 TO
146=THE PRESENT?

147=A. WE SELL ALL TYPES OF BOOKS. SPECIFI CALLY WE SELL HARDBACKS,
148=TRADE PAPERBACKS, MASS MARKET BOOKS, BOOKS ON TAPE, TECHNI CAL
149=BCOCKS, THAT SORT OF THI NG

150=Q DO THOSE | NCLUDE BOTH FRONT LI ST AND BACK LI ST?

151=A. YES

152=Q AND HOW ABQUT AT YOUR FOURTH STREET STCORE, WHAT TYPES OF
153=BOCKS DO YQU SELL THERE?

154=A. SAME KI NDS OF BOCKS, HARDBACKS, TRADE PAPERBACKS, MASS
155=MARKET BOCKS, BOOKS ON TAPE, TECHN CAL BOOKS.

156=Q HAVE THE CATEGORI ES OF BOOKS THAT YQU SELL AT YCUR TELEGRAPH
157=STORE CHANGED SI NCE 1994?

158=A. NO

159=Q HAVE THE CATEGORI ES OF BOOKS THAT YQU SELL AT YOUR FOURTH
160=STREET STORE CHANGED SI NCE 19977

161=A. NO

162=Q AND CAN YQU G VE ME A ROUGH ESTI MATE OF THE NUMBER OF TI TLES
163=THAT YOU CURRENTLY HAVE AT THE TELEGRAPH STCRE?

164=A. ABQUT 150, 000. THAT'S ROUGH ESTI VATE.

165=Q AND SI NCE 1994, HAS THAT NUMBER RI SEN, FALLEN OR REMAI NED
166=CONSTANT?

167=A. | T TENDS TO CREEP UP A LI TTLE BIT EVERY YEAR, SO IT'S GROM.
168=Q AND HOW MANY TI TLES DO YOU HAVE AT YOUR FOURTH STREET STORE?
169=A. PROBABLY NI NETY TO A HUNDRED THOUSAND TI TLES.

170=Q  AND HAS THAT NUMBER CHANGED SI NCE THE OPENI NG OF THAT STCORE?
171=A. | T ALSO HAS CREEPED UP A LITTLE BIT. IT S GROWN A BIT.
172=Q ARE THERE ANY BARNES & NOBLE STORES CLOSE TO YOUR TELEGRAPH
173=STORE?

174=A. THE CLOSEST BARNES & NOBLE IS ON SHATTUCK. |IT' S ABOUT FI VE

175=BLOCKS AVWAY FROM QUR TELEGRAPH STORE.

176=Q AND ARE THERE ANY BORDERS STORES CLCSE TO YOUR STORE ON
177=TELEGRAPH?

178=A. THE CLOSEST ONE WOULD BE I N EMERYVI LLE, WHICH | S ABOUT
179=THREE M LES AVAY.

180=Q WHEN DI D THE BARNES & NOBLE ON SHATTUCK OPEN?

181=A. | BELIEVE IT OPENED I N 1992.
182=Q AND WHEN DI D THE BORDERS STORE OPEN?
183=A. | THINK IT WAS I N 1995.

184=Q AND, AGAIN, THE BORDERS STORE IS THREE M LES AWAY FROM YOUR
185=TELEGRAPH AVENUE STORE?

186=A. YES.

187=Q HOW FAR AWAY ARE THE TWO STORES THAT YOU HAVE FROM EACH
188=0THER?

189=A. ABQUT THREE AND A HALF M LES FROM EACH OTHER.

190=Q  OKAY.
191= YOUR HONOR, | F | COULD APPROACH THE W TNESS W TH HI S
192=W TNESS Bl NDER

193= THE COURT:  YES.

194= MR DAWSON: |'VE PREVI QUSLY G VEN ONE FOR THE

195=COURT'S -- THINK IT'S SITTING RIGHT BEHIND YOU. NO, IT S --
196=EXCUSE ME. IT'S TO YOUR RIGHT. RIGHT ON THE -- SITTING RI GHT

197=THERE.

198= THE CLERK: OKAY.

199= MR PETROCELLI: IS THERE A Bl NDER FOR US, COUNSEL?
200=MAY WE HAVE A BI NDER ALSCO?

201= MR DAWSON: YOU WERE G VEN THEM YESTERDAY.

202= MR PETROCELLI: DO YOU HAVE AN EXTRA ONE?

203= VR, DAWSON: | DON T.

204= MR, STEER | HAVE ONE. MR PETROCELLI, SINCE YOU RE
205=CG0 NG TO PROCEED FIRST, I'LL --

206= MR, PETROCELLI: THANK YQU.

207=BY MR. DAWSON:

208=Q |I'D LIKE TO SHOW YOU, MR RGOSS, WHAT' S BEEN PREVI QUSLY

209=MARKED AS DEMONSTRATI VE EXH BI T 2490, WHICH IS I N THE FI RST TAB



210=0F YOUR BI NDER AND ASK YOQU TO REVI EW THAT.

211=A. YES

212=Q DOES TH S MAP ACCURATELY REPRESENT THE AREA WHERE YOUR STORE
213=1 S LOCATED?

214=A. YES, |T DCES.

215=Q AND DCES THE -- DOES I T ACCURATELY REPRESENT THE LOCATI ON OF
216=THE BARNES & NOBLE AND BORDERS STCORES THAT YCQU VE JUST REFERRED
217=TO?

218=A. YES.

219=Q NOW THI' S OBVI QUSLY DOES NOT SHOW ALL STORES I N YOUR AREA
220=THAT SELL BOOKS; |S THAT CORRECT?

221=A. THAT' S CORRECT.

222=Q  OKAY. I N FACT, THERE ARE OTHER BOOKSTORES I N YCUR AREA
223=THAT -- THAT YOU COWETE WTH, WOULDN T YOU SAY?

224=A. YES, THERE ARE.

225=Q  ARE THERE ANY WALDENBOOKS THAT ARE CLOSE TO YOU?

226=A. THERE WERE BACK IN '95, | BELIEVE. THERE WERE TWO WALDENS
227=I' N BERKELEY. THERE' S ONE ON TELEGRAPH, VWH CH | S NO LONGER
228=THERE, AND | -- | THI NK THE ONE ON SHATTUCK | S ALSO NO LONGER
229=THERE.

230=Q ARE THERE ANY B. DALTONS THAT ARE ANYWHERE NEAR TO YOU?
231=A. THEY' RE NOT | N BERKELEY, BUT THEY ARE I N THE EAST BAY.
232=Q DO YOQU HAVE A GENERAL SENSE ABCUT THE LOCATI ON OF ANY
233=EXI STI NG WALDENBOCKS?

234=A. THERE'S A LOT OF THEM I N SHOPPI NG CENTERS | N THE BAY AREA,
235=BUT | DON' T KNOW EXACTLY WHERE THEY' RE LOCATED NOW

236=Q  RETURNI NG NOW TO THE BARNES & NOBLE THAT YQU VE DI SCUSSED
237=THAT | S LOCATED ON SHATTUCK, HAVE YOU EVER BEEN TO THAT STORE?
238=A. YES, | HAVE.

239=Q AND HAVE YQU BEEN TO THE BORDERS | N EMERYVI LLE THAT YQU
240=MENTI ONED?

241=A. YES.

242=Q  WHEN HAVE YQU VI SI TED THOSE TWO STORES?

243=A. BOTH OF THEM | VISITED W TH N THE LAST MONTH.

244=Q PRICR TO VISITING THEM WTH N THE LAST MONTH, HAVE YQU
245=VI SI TED THEM PREVI QUS TO THAT PO NT?

246=A. YES, | TRY TO GO I N THERE ONCE EVERY SI X MONTHS TO A YEAR TO
247=SEE WHAT' S GO NG ON.

248=Q HAVE YOU HAD AN OPPORTUNI TY TO REVI EW OR TO SEE WHAT KIND OF
249=BOOKS THOSE STORES ARE SELLI NG?

250=A. YES, | HAVE

251=Q AND I N COVMPARI SON TO THE TYPES OF BOOKS THAT YCQU VE TOLD US
252=YQU SELL AT THE CODY'S STORES, WHAT KI ND OF BOOKS DOES THE
253=BARNES & NOBLE ON SHATTUCK SELL?

254=A. THE SAME KINDS OF BOOKS THAT WE SELL. THEY SELL HARDBACKS,
255=TRADE PAPERBACKS, MASS MARKET BOOKS, AUDI O THEY SELL SOVE
256=TECHNI CAL BOCKS.

257=Q  AND I N COVPARI SON TO THE BOOKS THAT YOU SELL AT CODY'S, WHAT
258=KI ND OF BOOKS DCES THE BORDERS STORE | N EMERYVI LLE SELL?

259=A. VERY SIM LAR TO THE BOOKS AT CODY'S, HARDBACKS, TRADE
260=PAPERBACKS, MASS MARKET BOCKS.

261=Q AND HAS THE -- HAS THE TYPES OF BOOKS THAT ElI THER OF THOSE
262=BARNES & NOBLE OR BORDERS STORES SELLS CHANGED SI NCE YQU FI RST
263=VI SI TED THEM?

264=A. NOT THAT |I'M AWARE CF.

265=Q DO YOU HAVE A SENSE ABOUT WHAT MAKES A STORE COWPETI TI VE, A
266=COVPETI TOR W TH CCDY' S?

267=A. WELL, THERE' S A FEW DI FFERENT | NGREDI ENTS THAT AFFECT
268=COVPETI TION. THE FI RST WOULD BE PROXIM TY. AND | WOULD SAY
269=THAT THE CLOSER IT IS, THE MORE COWETITIVE IT IS.

270= SECOND AND EQUALLY | MPORTANT WOULD BE | F THEY' RE
271=CARRYI NG THE SAME KI NDS COF BOOKS THAT WE ARE. AND | F THEY
272=PROMOTE THEMSELVES HEAVI LY | N THE AREA AND | F THEY HAVE THE SAME
273=CUSTOMER BASE. THAT' S COMPETI TI ON.

274=Q DO YOU CONSI DER THE BARNES & NOBLE STORES THAT YOU VE

275=1 DENTI FI ED -- THE STORE THAT YOU VE | DENTI FI ED AS A COVPETI TOR
276=TO CODY' S?

277=A. YES, PRI MARY COWVPETI TOR

278=Q  AND DO YOU CONSIDER IT -- ARE THERE ANY OTHER BARNES & NOBLE
279=STORES IN THE AREA IN WH CH YQU BELI EVE COVPETI TORS EXI ST?



280=A. YES, THERE ARE BARNES & NOBLE ALL OVER THE EAST BAY AND ALL
281=0OVER THE BAY AREA, AND THEY -- THEY DO COVWPETE W TH US BECAUSE
282=THAT' S WHERE OUR CUSTOMER BASE IS, BUT | TH NK THE FURTHER AVAY
283=THEY ARE, THE LESS A FACTOR THEY ARE TO COWPETI TI ON.

284=Q AND, SIMLARLY, DO YQU BELI EVE THAT THE STORE THAT YQU VE
285=0QUTLI NED AS BEI NG I N EMERYVI LLE, THE BORDERS STCRE IS A
286=COVPETI TR TO THE CODY' S STORE?

287=A. YES, | DO FOR THE SAVME REASONS.

288=Q AND DO YQU BELI EVE THAT BOTH THAT TELEGRAPH -- EXCUSE ME - -
289=THE SHATTUCK STORE OF BARNES & NOBLE AND THE BORDERS STORE AT
290=EMERYVI LLE COVPETE W TH BOTH OF CODY'S TELEGRAPH STORE AND
291=FOURTH STREET STCRE?

292=A. YES, THEY DO

293=Q ARE THERE ANY OTHER STORES THAT YOU COWPETE -- THAT YQU
294=CONSI DER COVPETI TORS TO CCDY' S?

295=A. YES, THERE ARE NUMEROUS BOOK STORES | N THE EAST BAY ASK AND
296=THE BAY AREA AND TO SOME EXTENT THEY ALL COWPETE W TH CODY' S.
297=Q YOU VE MENTI ONED THE BAY AREA, WHAT IS THE REG ON THAT YQU
298=BELI EVE | S YOUR COVPETI Tl VE REG ON?

299=A. WELL, WE DRAW CUSTOMVERS FROM ALL OVER THE BAY AREA BUT MOST

300=CF OUR CUSTOVERS COME FROM THE EAST BAY. PARTI CULARLY THE
301=TELEGRAPH STORE. FOURTH STREET STORE DRAWS -- DRAWS MCORE
302=REG ONAL CUSTQOVMERS, | BELI EVE.

303=Q PREVIOUSLY, YOU | DENTI FI ED BARNES & NOBLE AND BORDERS AS
304=BEI NG NOT JUST COWPETI TORS BUT PRI MARY COWPETI TORS?

305=A. YES

306=Q AND | WONDER WHY THAT IS

307=A. VELL, SOME -- IT'S SIMPLY THAT SOME STORES COVPETE MORE THAN
308=0THER STORES. SOME STORES ARE MORE A FACTOR OF COWPETI Tl ON.
309=THE BARNES & NCBLE AND BORDERS ARE HUGE STORES. THEY ONLY SELL
310=NEW BOOKS AND THEY SELL MANY OF THE SAME BOOKS THAT WE DO THEY
311=PROMOTE THEMSELVES HEAVILY I N ALL SORTS OF MEDI A AND THEY DRAW
312=UPON OUR CUSTOMER BASE, SO THEY ARE A VERY S| GNI FI CANT
313=COWPETI TORS.

314=Q  ARE THERE ANY DOCUMENTS OR OTHER | NDI CATI ONS THAT YOU HAVE
315=REVI EWED THAT WOULD BOLSTER YOUR PO NT OF VI EW THAT BARNES &
316=NOBLE IS A PRI MARY COWPETI TOR CF CODY' S?

317=A. VELL, My FI NANCI AL STATEMENTS WOULD | NDI CATE THAT WHEN
318=BARNES & NOBLE ON SHATTUCK OPENED UP, ACTUALLY THERE VERE A
319=NUMBER OF BARNES & NOBLES THAT OPENED UP IN '92. QOUR BUSI NESS
320=I N ' 93 DECLI NED SI GNI FI CANTLY.

321=Q |'D LIKE YOU TO LOOK AT WHAT' S BEEN PREVI QUSLY MARKED AS
322=PLAI NTI FF* S 121, WHICH | S THE SECOND TAB I N YCUR BI NDER.

323=A. YES.

324=Q COULD YQU TELL THE -- COULD YQU | DENTI FY TH S DOCUMENT?

325=A. THI S IS AN I NCOVE STATEMENT FROM CODY' S BOCOKS DATED
326=DECEMBER 1993, AND I T'S COVMPARI NG VARI QUS | NDI CES FROM THE
327=PREVI QUS YEAR

328=Q AND HOWIS IT THAT YOU RE FAM LI AR WTH THI S DOCUMENT?
329=A. |'M GENERALLY FAM LI AR WTH ALL OF OUR FI NANCI AL DOCUMENTS.
330=Q HAVE YOU HAD AN OPPORTUNI TY TO REVI EW THESE AT ANY TI ME
331=RECENTLY?

332=A. YES, |'VE BEEN REVI EW NG FI NANCI AL DOCUMENTS | N PREPARATI ON
333=FCR TH S TRI AL.

334=Q DOCES TH S DOCUMENT, AS FAR AS YOU KNOW FAIRLY REPRESENT - -
335=FAI RLY AND ACCURATELY REPRESENT THE FI NANCI AL HI STORY DURI NG THE
336=TI ME PERI OD THAT' S COVERED?

337=A. YES

338=Q CAN YOU TELL THE COURT BASED ON THI S DOCUMENT WHETHER THERE
339=WAS AN | NCREASE OR DECREASE I N SALES FROM THE 1992 TO 1993 TI ME
340=PERI CD.

341=A. YES, THERE WAS A S| GNI FI CANT DECREASE BETWEEN THE TWD YEARS.
342=0UR BUSI NESS VEENT FROM SLI GHTLY OVER $8 M LLION IN 1992 TO
343=$7, 298, 000 I N 1993.

344=Q AND FOR OUR BENEFI T, COULD YOU PO NT OQUT WHERE ON THI S
345=DOCUVMENT YQU GET THAT | NFORVATI ON FROW?

346=A. THE -- |'M USING THE NET SALES FIGURE, WHICH | S ABQUT FI VE
347=LI NES DOWN FROM THE TOP OF THE PAGE.

348=Q AND IS IT TRUE THAT FROM YOUR MEMORY, TH S COVERS THE TI ME
349=WHEN THE SHATTUCK BARNES & NOBLE OPENED UP?



350=A. YES

351=Q DD YQU EVER -- WHEN THI S OCCURRED, DI D YOU EVER ATTEMPT TO
352=DETERM NE WHAT WAS LEADI NG TO THE DECLI NE I N SALES?

353=A. M FEELING | S THAT THE OPENI NG OF THE BARNES & NOBLE STORES
354=WAS THE -- WAS THE FACTOR THAT EXPLAINED IT. THERE WAS NO OTHER
355=FACTOR THAT | CAN COVE UP W TH THAT WOULD HAVE CREATED THAT
356=DI AGRAM A CHANGE | N SALES.

357=Q IT S TRUE, ISN T IT, THAT OTHER FACTORS EXI ST THAT COULD AT
358=LEAST HAVE AFFECTED YOUR SALES?

359=A. WELL, THERE ARE OTHER FACTORS THAT ALWAYS AFFECT SALES, BUT
360=THERE' S NO FACTOR THAT -- THERE WAS NO CHANGE -- ANY KI ND OF
361=DRAMATI C CHANGE FROM ONE YEAR TO THE OTHER THAT WOULD HAVE
362=AFFECTED SALES.

363=Q DO YOU RECALL WHETHER I N 1993 YOUR EMPLOYEES UNI ONI ZED?
364=A. YES, THEY DI D.

365=Q DO YQU BELI EVE THAT THAT HAD AN AFFECT ON YCUR SALES?

366=A. NO | DO NOT.

367=Q  AND VHY | S THAT?

368=A. THE -- WE NEVER GOT TO A PO NT OF HAVING A STRIKE OR EVEN A
369=PI CKET LINE. THE -- THE UNI ON ORGANI ZERS WERE EMPHATI C ABOUT
370=TELLI NG OUR CUSTOVERS -- THANKI NG THEM FOR SHOPPI NG AT CODY' S,
371=URG NG THEM TO CONTI NUE TO SHOP AT CODY' S.

372=Q HAS THERE BEEN CRI ME ON TELEGRAPH AVENUE FROM TI ME TO TI ME?
373=A. THERE IS CRI ME FROM TI ME TO TI ME.

374=Q WAS THERE A PARTI CULAR AMOUNT OF CRI ME IN 1993 OR 1992 THAT

375=YOU BELI EVE WOULD HAVE AFFECTED SALES?

376=A. | DON T BELIEVE SO THERE' S -- IT'S -- CRI ME ON TELEGRAPH
377=KIND OF THESE SORT OF SOCI AL UPHEAVALS OCCUR FROM TI ME TO TI ME.
378=SOMETIMES | T'S BETTER, SOMETIMES | T'S WORSE. | DON T BELI EVE
379=ANY OF THEM WOULD HAVE AFFECTED SALES SI GNI FI CANTLY.

380=Q DO YQU BELI EVE THAT YOU HAVE ADEQUATE PARKI NG AT YOUR -- AT
381=BOTH OF YOUR STORES, YOUR TELEGRAPH STCRE AND AT YOUR FOURTH
382=STREET STORE?

383=A. OH, | DON T TH NK ANY BUSI NESSMAN THI NKS HE HAS ADEQUATE
384=PARKI NG, BUT PARTI CULARLY AT TELEGRAPH, WE CERTAI NLY HAVE

385=| NADEQUATE PARKI NG

386=Q AND HAS THAT CHANGED SI NCE THE 1993 TI ME PERI CD?

387=A. NO |IT S THE SAME

388=Q AT SOVE PO NT, DI D YOU HAVE A CAFE | N OPERATI ON AT YOUR
389=TELEGRAPH STORE?

390=A. YES.
391=Q DO YOU REMEMBER WHEN THAT WAS?
392=A. |IT WAS IN THE -- I N THE LATE ' 80S, | BELIEVE WE CLCSED I T

393=DOM | N 1990.

394=Q SO AGAIN, AT THE TIME THAT WE RE SPEAKI NG ABOUT NOW THE
395=1992 TO 1993 TI ME PERI CD WHEN THE BARNES & NOBLE OPENED UP ON
396=SHATTUCK, YOU DI D NOT HAVE A CAFE AND YOU HAD NOT HAD ONE FOR
397=SEVERAL YEARS?

398=A. THAT' S RI GHT.

399=Q I SN T THAT TRUE?

400=A. YES.

401=Q G VEN ALL THESE OTHER - - THESE OTHER FACTORS WE' VE JUST BEEN
402=Dl SCUSSI NG, WHAT | S IT THAT MAKES YCQU BELI EVE THAT I T WAS THE
403=0PENI NG OF THE BARNES & NOBLE THAT LED TO YOUR DECLI NE OF SALES?
404=A. WVELL, THE -- OUR WALK-IN TRAFFI C DECLI NED I N 1993 AND STAYED
405=AT A LOWLEVEL. |T NEVER REALLY CAME BACK. AND THAT'S THE ONLY
406=THI NG I CAN ACCOUNT FOR THAT WOULD HAVE KEPT I T AT THAT LEVEL.
407=CUR BUSI NESS REALLY PEAKED I N 1992, PARTI CULARLY CUR WALK-IN
408=TRAFFI C. AND ACTUALLY QUR BUSI NESS VENT UP LATER ON, BUT I T WAS
409=NOT AS A RESULT OF WALK-I N TRAFFI C.

410= OUR WALK-I N TRAFFI C NEVER CAME BACK, AND SOME OF
411=THESE OTHER THI NGS, CRI ME ON TELEGRAPH, THEY -- THERE WERE
412=JUST -- THERE WERE NO CHANGES REALLY. THERE WERE -- THERE WERE

413=JUST KI ND OF FLUCTUATI ONS.

414=Q  WHEN THE BARNES & NOBLE MOVED IN ON SHATTUCK, DI D YOU TAKE
415=ANY BUSI NESS STEPS | N REACTI ON TO THEM MOVI NG | N?

416=A. WELL, WE THOUGHT VERY CAREFULLY ABQUT THI S. WE WERE
417=CONCERNED ABOUT IT. |IT WAS OBVI QUSLY SI GNI FI CANT COVPETI TI ON,
418=THREAT TO OUR BUSI NESS. WE LOCKED AT OUR DI SCOUNT POLI CY. WVE
419=HAD BEEN DI SCOUNTI NG BESTSELLERS FOR SOME TI ME, AND WE FELT THAT
420=WEE COULD NOT AFFORD TO | NCREASE OUR DI SCOUNTI NG OR TO MATCH



421=THEI R DI SCOUNT. THAT WAS JUST -- WOULD BE RUI NOUS TO OUR
422=BUSI NESS. SO WE COULDN T DO THAT.

423= VHAT VW DID DO | S VE TALKED TO CUR EMPLOYEES. WE
424=TRI ED TO MAKE SURE THEY WERE G VI NG THE BEST POSSI BLE CUSTOMVER

425=SERVI CE. WE TRIED TO MAKE SURE THAT WE WERE SPECI AL ORDERI NG
426=EVERY BOOK I N PRI NT. HAD THEM AVAI LABLE - - THE BOOKS THAT WE
427=DI DN' T HAVE, AND VWE ALSO MADE SURE THAT WE WERE METI CULOUS ABOUT
428=RECRDERI NG BOOKS SO THAT WE WEREN T OQUT OF STOCK AND JUST I N
429=CENERAL KI ND OF TI GHTENI NG UP ON OUR BUSI NESS PROCEDURES. THAT
430=WAS ALL WE COULD DO

431=Q WAS THE EVENTUAL OPENI NG OF THE FOURTH STREET STCRE
432=SOMETHI NG THAT YOU DI D I N RELATI ON TO THE COVPETI TI ON THAT YQOU
433=FELT FROM BARNES & NOBLE AND BCRDERS?

434=A. YES.

435=Q DI D YOQU EVER CONSI DER WHETHER YOU QUGHT TO SPEND THE MONEY
436=THAT YQU SPENT OPENI NG THE FOURTH STREET STORE ON DO NG
437=SOVETHI NG ELSE FOR THE -- FOR YOUR EXI STI NG TELEGRAPH STORE?
438=A. WE THOUGHT ABOUT EVERYTHI NG THAT WE COULD DO THAT WE THOUGHT
439=WOULD WORK. BUT VE -- YOU KNOW WE GOT -- YOU KNOW I T JUST --
440=NUMBERS DI DN T WORK. WE THOUGHT OF BUI LDI NG A PARKI NG LOT. WE
441=THOUGHT OF EXPANDI NG THE STORE, AND WE RAN THE NUMBERS, AND IT
442=JUST DI DN' T MAKE SENSE.

443= THE FOURTH STREET STORE, ON THE OTHER HAND, WE -- YQU
444=KNOW WE WERE CONCERNED ABQUT LOSI NG SOME OF OUR M DDLE CLASS
445=CUSTOMVERS, AND WE REALLY FELT THAT WOULD HELP, AND | T HAS.

446=Q DO YQU CONSI DER YOUR -- THAT YOUR TELEGRAPH STORE ACTUALLY
447=COVPETES W TH YOUR FOURTH STREET STORE?

448=A. YES. | T CERTAINLY DOCES.

449=Q |1'D LIKE TO MOVE ON TO HOW YOUR STORE ACTUALLY BUYS THE

450=BOOKS THAT | T PURCHASES.

451=A. YES.

452=Q I N YOUR ROLE AS THE OWNER OF CODY'S, WHAT IS YOUR ROLE WTH
453=RESPECT TO PURCHASI NG BOOKS?

454=A. | AM ONE OF THE TWO PRI MARY BUYERS I N THE STORE.

455=Q |'D LIKE TO SHOW YOU WHAT' S BEEN PREVI QUSLY MARKED AS
456=PLAINTIFF'S EXHIBIT 2591. |IT S ON THE TH RD TAB CF YOUR BI NDER
457=AND | S A LI ST OF VENDORS.

458=A. YES.

459=Q TELL ME WHEN YOQU VE HAD AN OPPORTUNI TY TO LOOK AT THAT.
460=A. YES.

461=Q WH CH OF THOSE VENDORS ON THE LI ST DOES YOUR CODY' S STORES
462=BUY FROW?

463=A. WE BUY FROM ALL OF THESE VENDCRS.

464=Q | S THAT TRUE FOR BOTH OF YOUR STORES?

465=A. YES.

466=Q  AND HAVE YOU PURCHASED FROM ALL OF THESE VENDCRS S| NCE 1994
467=TO THE PRESENT?

468=A. YES. SOVE OF THESE PEOPLE HAVE BEEN MERGED W TH OTHER
469=PUBLI SHERS BUT THEY -- THE LINES STILL EXI ST, AND WE DO PURCHASE
470=FROM THESE PUBLI SHERS AND THESE LI NES.

471=Q  AND DOES YOUR STORE -- WHEN | SAY "STORE," |'M GO NG TO MEAN
472=FOR THE NEXT FOUR QUESTI ONS BOTH OF YOUR STORES. IF IT S
473=DlI FFERENT FCOR El THER ONE, COULD YOQU EXPLAI N THAT --

474=A.  YES.

475=Q -- AND HOWI T S DI FFERENT.

476=A. YES.

477=Q DOES YOUR STORE PURCHASE HARDCOVER BOOKS FROM THESE VENDORS?
478=A. THERE' S -- THERE MAY BE ONE CR TWO VENDORS THAT DON T SELL
479=HARDCOVER BOCKS, BUT | F THEY DO, WE PURCHASE THEM

480=Q DO YOU HAVE ONE IN M ND THAT YOU DON T BELI EVE SELLS
481=HARDCOVER?

482=A. | DON T BELI EVE AVON SELLS HARDCOVER BOCKS. BERKELEY IS A
483=MASS MARKET LINE, SOIT -- |IT MAY HAVE SOVE SCI ENCE FI CTI ON
484=HARDCOVER. HEALTH COVMUNI CATI ONS MAY NOT HAVE HARDCOVER BOOKS.
485=Q DCES YOUR STORE PURCHASE TRADE PAPERBACKS FROM THESE
486=VENDORS?

487=A. YES.
488=Q FROM ALL OF THEM?
489=A. | BELIEVE WE DO, YES.

490=Q AND DOES YOUR STORE PURCHASE MASS MARKET BOOKS FROM THESE



491=VENDORS?

492=A. YES.

493=Q AND HAS YOUR PURCHASI NG OF THE VARI QUS CATEGCRI ES WE' VE JUST
494=CONE THROUGH CHANGED FROM 1994 TO THE PRESENT?

495=A. NO |IT HAS NOT.

496=Q DO YOU PURCHASE ANY AUDI O BOOKS FROM ANY OF THESE VENDORS?
497=A. YES, WE DO FROM THE VENDCRS THAT SELL AUDI O BOCKS.

498=Q AND DO YOU PURCHASE BOTH FRONT LI ST AND BACK LI ST FROM - -
499=FROM THI S LI ST OF VENDORS?

500=A. YES, VE DQ

501=Q I N LOOKI NG AT THE LI ST, CAN YOU G VE ME A ROUGH

502=APPROXI MATI ON OF THE PERCENTAGE OF BOCOKS YQU VE PURCHASED SI NCE
503=1994 FROM ALL OF THESE VENDCRS.

504=A. VELL, | CANT AVE YOQU A -- ANYTHI NG MORE THAN A BALLPARK
505=FI GURE HERE, BUT THESE ARE OUR MAJOR PUBLI SHERS, AND | WOULD SAY
506=75 PERCENT OF OUR BOOKS ARE PURCHASED FROM THESE VENDCRS.

507=Q AND HOW OFTEN DO YOU CRDER BOOKS FCOR YOUR STORES?

508=A. VE ORDER -- WE PLACE ORDERS EVERY DAY.

509=Q AND, SIM LARLY, HOW OFTEN DCES YOUR -- DO YOUR STORES ORDER
510=BOOKS FROM THE PEOPLE THAT ARE ON THI S LI ST, FROM THE PUBLI SHERS
511=AND -- AND WHOLESALERS THAT ARE ON THI S LI ST?

512=A. PROBABLY ALMOST EVERY DAY.

513=Q HOWDO YQU, I N GENERAL, PLACE YOUR ORDERS W TH RESPECT TO
514=THE LI STED VENDCORS?

515=A. MOST OF THEM WE -- THE NEW TI TLES, WE GENERALLY PLACE
516=THROUGH SALES REPS WHO CALL ON US PERI ODI CALLY. BACK LI ST BOOKS
517=ARE MOST OF THEM ARE PLACED ELECTRONI CALLY. EI THER THROUGH EDI
518=CR PUBNET.

519=Q ON TH S LI ST, THE VENDOR | NGRAM I S LI STED.

520=A. YES

521=Q YQU SEE THAT? |S THERE ANY DI FFERENCE BETWEEN THE TERMS OF
522=SALE WHI CH YQU RECElI VE FROM | NGRAM AND THE TERMS OF SALE WHI CH
523=YQU TYPI CALLY RECElI VE FROM THE PUBLI SHER VENDCRS ON THI' S LI ST?
524=A. WELL, FOR MOST OF THESE PUBLI SHERS, WE HAVE MJCH MORE

525=DESI RABLE TERMS FROM THE PUBLI SHERS THAN FROM | NGRAM

526=Q | N WHAT WAY ARE THEY MORE DESI RABLE?

527=A. BETTER DI SCOUNTS. WE GENERALLY CAN TAKE A LI TTLE BI T LONGER
528=TO PAY. THAT'S MOSTLY IT.

529=Q DO YOU HAVE ANY -- ANY SENSE OF HOW OFTEN YOU ORDER FROM
530=I NGRAM?

531=A. THREE OR FOUR TI MES A VEEK

532=Q HOW | MPORTANT | S PURCHASI NG FROM | NGRAM TO YOUR STORE' S
533=C0PERATI ON?

534=A. VERY | MPORTANT. |INGRAM IS A VERY | MPORTANT VENDOR FOR US.
535=Q AND HOW DO YOU PLACE YOUR ORDERS TYPI CALLY W TH | NGRAM?
536=A. WE d VE THEM ELECTRONI C ORDERS.

537=Q DO YOU HAVE AN OPPORTUNI TY TO COMVBI NE THE ORDERS FROM YOUR
538=FOURTH STREET STORE AND YOUR TELEGRAPH STORE | N ORDER TO GET
539=ADDI TI ONAL DI SCOUNTS FROM | NGRAM FOR A COVBI NED ORDER?

540=A. NO WE DO NOT COMBI NE THOSE ORDERS.

541=Q AND WHY | S THAT?

542=A. THERE' S NO ADVANTAGE IN DO NG SO AND THERE' S A LOT OF WORK
543=SORTI NG THE ORDERS OUT WHEN THEY COVE | N AND THEN SHI PPI NG THEM
544=DOM BETWEEN THE TWD STORES, SO IT'S A -- |IT'S MORE DESI RABLE
545=FOR US TO PLACE SEPARATE CRDERS.

546=Q HAVE YOU HEARD OF A PROCRAM CALLED | NGRAM S VOR PROGRAM?
547=A. VENDOR OF RECORD, YES, | HAVE HEARD OF THAT.

548=Q NOW DO YOU PARTI Cl PATE I N THAT? HAVE YOU PARTI Cl PATED I N
549=THAT PROGRAM?

550=A. YES, VE PARTICIPATE IN IT NOW VERY LI M TED DEGREE. MOSTLY
551=FOR VERY SMALL PUBLI SHERS.

552=Q WHY IS I T THAT YOU PARTI Cl PATE ONLY IN A LI M TED DEGREE?
553=A. BECAUSE WE GET A MJUCH - - FROM THE LARGE PUBLI SHERS, WE CET
554=MJCH MORE DESI RABLE DI SCOUNTS. THEY' RE I N-STOCK CONDI TION | S
555=CENERALLY BETTER THAN INCRAM S IS. IT -- IT JUST DOESN T
556=MAKE -- THE NUMBERS DON T MAKE SENSE. THE ONLY TI ME THEY MAKE
557=SENSE | S FROM VERY SNMALL PUBLI SHERS.

558=Q DO YOU EVER USE | NGRAM AS THE EXCLUSI VE SOURCE OF
559=REPLENI SHVENT OF BOOKS AT EI THER OF YOUR STORES?

560=A. WELL, WHEN WE PARTI Cl PATE I N VENDOR OF RECORDS, THEY REQUI RE



561=THAT THEY BE THE EXCLUSI VE SCURCE. AND -- AND SO FOR THESE VERY
562=SMALL PUBLI SHERS, WH CH VWE MAY BE WOULD ONLY ORDER ONCE A YEAR,
563=VE' LL PARTI Cl PATE I N VENDOR OF RECORD, AND THEY ARE PRETTY MJCH
564=THE EXCLUSI VE SOURCE.

565=Q AND, AGAIN, WHAT IS -- IS THERE A PRI MARY ADVANTACE TO USI NG
566=1 NGRAM VERSUS OTHER PUBLI| SHERS?

567=A. THERE | S AN ADVANTAGE TO USI NG | NGRAM WHI CH IS THAT YOU CAN
568=CGET BOOKS SHI PPED I N 24 HOURS CR 48 HOURS, AS OPPCSED TO
569=PUBLI SHERS, WHICH TEND TO SHIP IN 2 TO 5 WEEKS. SO THERE WE USE
570=1 NGRAM QUI TE A BIT.

571=Q CAN YQU G VE ME A ROUGH APPROXI MATI ON OF THE PERCENTAGE OF
572=BOOKS THAT YOU VE PURCHASED FROM | NGRAM SI NCE 1994 TO THE
573=PRESENT, PERCENTAGE VERSUS THE TOTAL NUMBER CF BOOKS THAT YQU VE
574=PURCHASED?

575=A. I NGRAM | S PROBABLY OUR LARGEST -- MAYBE OUR SECOND LARGEST
576=VENDOR NOW BUT IT -- | WOULD SAY MORE THAN 5, LESS THAN

577=10 PERCENT OF OUR PURCHASES ARE FROM | NGRAM

578=Q  AND ARE THERE STANDARD DI SCOUNT TERMS WH CH HAVE GOVERNED
579=YOUR PURCHASES FROM | NGRAM?

580=A. YES, THERE ARE.

581=Q  AND WHAT ARE THCSE?

582=A. THEY -- IT'S DONE BASED ON THE NUMBER OF COPI ES ORDERED PER
583=TITLE ON AN INVOCE. AND IF IT'S ONE TO FOUR, WE GET

584=40 PERCENT. FIVE TO NINE, WE GET 41 PERCENT. AND TEN OR MORE
585=COPI ES, WE GET 42 PERCENT DI SCOUNT.

586=Q AND HAS THI S DI SCOUNT SCHEDULE THAT YQU JUST QOUTLI NED
587=REMAI NED CONSI STENT SI NCE 19947?

588=A. YES.

589=Q DOES | NGRAM AS FAR AS YQU RE AWARE, ENFORCE THESE QUANTI TY
590=REQUI REMENTS?

591=A. YES, THEY DO

592=Q LIKE TO SHOW YOU WHAT' S BEEN PREVI CUSLY MARKED AS DEFENSE
593=EXH BI T 6495, WHICH | S BEHI ND TAB NUMBER 4 | N YOUR Bl NDER.
594=A. YES.

595=Q CAN YOU TELL ME WHAT THI S I S?

596=A. THIS IS A CHECK FROM CODY' S BOOKS TO | NGRAM FROM 1994, ALONG
597=WTH A LI ST OF I NVO CES -- | NGRAM I N\VO CES THAT ARE BEI NG PAI D,
598=AND THEN THERE' S A NUMBER OF | NGRAM | NVO CES FROM THE SAME
599=PERI CD TO CODY' S.

600=Q DCES THI S DOCUMENT AND | TS VARI OUS PAGES | NDI CATE THE TERMS
601=CF THE DI SCOUNTS YQU RECEI VED?

602=A. YES

603=Q COULD YOU EXPLAIN TO US HOW TH S DOCUMENT CAN BE READ OR THE
604=DOCUMENTS CONTAI NED | N HERE CAN BE READ TO | NDI CATE THE DI SCOUNT
605=TERMS WHI CH YOU RECEI VED FROM | NGRAM DURI NG THI S PERI CD?

606=A. WELL, ON THE FIRST -- THE FIRST INVOCE, | GUESS IT'S 00083,
607=YQU SEE SOVE QUANTI TY ORDERS. ON THE VERY FAR LEFT, | T SHON6
608=THAT WE ORDERED 15 COPI ES OF A TI TLE AND THEN 15 AND THEN 18.
609=AND ON THE THIRD TO THE RI GHT COLUWN, WE SEE THE PERCENTAGE
610=Dl SCOUNT, WHI CH I N THE CASES OF THESE THREE BOCKS, ARE ALL
611=42 PERCENT, WHI CH IS CONSI STENT W TH THE | NGRAM PUBLI SHED TERMS.
612= LET'S SEE WHAT ELSE WE HAVE HERE. OKAY. LET'S LOXK
613=AT PACE 0005. AGAIN, WE SEE SOME QUANTI TY BOCOKS FOR 42 PERCENT,
614=BUT WE ALSO SEE A TI TLE FOR 41 PERCENT, WH CH HAS 6 BOCKS, WH CH
615=I'S, AGAI N, CONSI STENT W TH | NGRAM S PCLI CY.

616= AND THEN ON PAGE 0009, WE HAVE A LONG LI ST OF TITLES
617=I N SMALL QUANTITIES, 2, 3, 1, ET CETERA, WH CH WE ARE RECEI VI NG
618=40 PERCENT DI SCOUNT.

619=Q I N REVIEWNG WHAT |'VE PUT IN FRONT OF YQU, IS TH S
620=CONSI STENT W TH YOUR UNDERSTANDI NG I N YOUR EXPERI ENCE W TH
621=RESPECT TO THE TERMS THAT HAVE GOVERNED THE PURCHASES FROM

622=1 NGRAM FROM 1994 TO THE PRESENT?

623=A. YES.

624=Q LIKE TO GO THROUGH WHAT HAPPENS AFTER YOU RECEI VE BOOKS AT

625=YOUR STORE. FIRST OF ALL, DO YOU KNOW VWHERE THE BOOKS ARE
626=SHI PPED FROM FROM THE -- FROM THE VENDORS THAT ARE ON THE LI ST
627=VWHI CH |' VE PREVI QUSLY SHOWN YQU?

628=A. BOOKS ARE SHI PPED FROM ALL OVER THE COUNTRY FCR PUBLI SHERS'
629=WAREHOUSES, EVERYVHERE.

630=Q  AND WHEN YQU ORDER BOOKS FROM | NGRAM DO YOU KNOW WHERE THEY



631=COVE FROWP
632=A. OUR PRI MARY WAREHOUSE WTH | NGRAM | S | N OREGON.  AND
633=SECONDARI LY, |F WE DON T -- |F WE CAN T GET THEM FROM THE
634=PRI MARY WAREHOUSE, WE W LL GET THEM FROM SOUTHERN CALI FORNI A.
635=Q AND HOW DO THE BOOKS THAT ARE SHI PPED FROM ANY OF THESE
636=VENDORS ARRI VE AT YOUR STORES?

637=A. THEY ARRIVE I N USUALLY I N BOXES - -

638=Q ARE THERE --

639=A. HOPEFULLY | N GOOD CONDI TI ON.

640=Q |' M SCRRY.

641= ARE THE BOOKS DELI VERED TO ONE OF YOUR STORES, AND
642=THEN YQU DELI VER A SECTI ON OF THOSE BOOKS TO YOUR OTHER STORE,
643=CR DO THEY GO TO EACH -- EACH STORE SEPARATELY?

644=A. WE DO I T BOTH WAYS. SOMVETI MES WE HAVE THEM SHI PPED
645=SEPARATELY TO THE TWO DI FFERENT STORES, AND SOVETI MES THEY' RE
646=CONSCLI DATED AT ONE STORE AND THEN SPLIT UP AND SH PPED DOWN TO
647=THE OTHER.

648=Q  AND WHAT DO YOU DO AFTER THE BOOKS ARRI VE | N THE BOXES?
649=WHAT' S THE NEXT STEP?

650=A. WE SORT THE BOXES. WE -- THEN WE OPEN THEM WE CHECK TO
651=SEE | F THERE'S AN I NVO CE I NSIDE. WE PUT THE BOOKS QUT. WE
652=RECElI VE THEM AGAI NST A -- AGAINST OUR COWPUTER. WE CHECK TO SEE
653=I F THERE ARE ANY BOCKS THAT WE WERE Bl LLED FOR THAT WE DI DN T
654=RECEI VE, | F WE HAD ANY SHORT SHI PMENTS.

655= WE CHECK | F THE BOOKS ARE PRICED. |F THEY AREN T, VE
656=HAVE TO PRICE THEM WE CHECK TO SEE | F THERE S ANY Tl TLES THAT
657=ARE -- THAT ARE SHOP- WORN CR DEFECTI VE. |F THEY' RE SHORT- SH PS
658=0R DEFECTI VE BOCKS, WE HAVE TO WRITE UP A LI TTLE FORMS
659=REQUESTI NG CREDI T FROM THE PUBLI SHER. WE ATTACH THEM TO THE
660=] NVO CES AND SEND THEM UPSTAI RS. SEND THE | NVO CES UPSTAI RS TO
661=0UR BUSI NESS OFFI CE.

662=Q DO YOU HAVE A GENERAL SENSE ABOUT HOW LONG I T TAKES TO GO
663=THROUGH THI S PROCESS W TH RESPECT TO A SI NGLE BOX OF BOCKS?
664=A. | T CAN BE PRETTY SLOW | WOULD SAY I T COULD TAKE A HALF AN
665=HOUR TO AN HOUR PER BOX TO RECElI VE THEM

666=Q.  HOW DO YOU KNOW VWHAT THE TRADE TERMS ARE THAT ARE GO NG TO
667=BE APPLYI NG TO THE BOOKS THAT YCOU RE PURCHASI NG?

668=A. THE PRI MARY WAY VE KNOW | S FROM THE RED BOOK. WE ALSO
669=RECEI VE | NFORMATI ON FROM TI ME TO TI ME FROM PUBLI SHERS.  USUALLY
670=1T'S PRI NTED QUT.

671=Q DO YOU UNDERSTAND THE RED BOOK TO BE A PUBLI SHED COVPI LATI ON
672=0F TERMS THAT ARE GENERALLY RELIED ON | N THE BOOKSELLI NG

673=I NDUSTRY?

674=A. YES.

675=Q AND HOW DO YOU USE | T?
676=A. WELL, |F WE DON T KNOW WHAT THE TERVB ARE, WE LOOK IT UP IN
677=THE RED BOCK.

678=Q HOW OFTEN DO THE TERVS CHANGE | N THE RED BOOK?

679=A. WELL, THEY PUBLI SH -- THEY CHANGE THE RED BOOK EVERY YEAR
680=AND SO - - SO THEY VARY FROM YEAR TO YEAR.

681=Q ARE THERE | NTERI M CHANGES BETWEEN ONE YEAR S RED BOOK AND
682=ANOTHER YEAR S RED BOOK?

683=A. PUBLI SHER S | NTERI M CHANGES?

684=Q  YES.

685=A. YES. | DON T KNOWIF THEY -- |F THEY UPDATE THE RED BOOK I N
686=THE | NTERIM BUT PUBLI SHERS DO MAKE CHANGES BETWEEN RED BOOKS
687=FOR SURE.

688=Q WELL, HAVE YOU EVER RECEl VED SOVETHI NG THAT YOU BELI EVE WAS
689=A CHANGE FROM THE RED BOOK TERM FROM A PUBLI SHER?

690=A. OH, YES, THAT HAPPENS,

691=Q AND HOW DO YOU RECEI VE THEMWP

692=A. THE SALES REP -- SOMETI MES THE SALES REP CALLS US UP.
693=USUALLY THEY G VE US SOVE SORT OF PRI NTED FORM ANNOUNCI NG THE
694=CHANGES, THAT SORT OF TH NG

695=Q HAVE YOU EVER ASKED ANY VENDOR FOR TRADE TERMS THAT YOU
696=WOULD -- THAT YOU UNDERSTOOD OR WERE SEEKI NG THAT WOULD APPLY
697=SCOLELY TO CODY' S?

698=A. JUST AN AD HOC FOR CODY'S, NO

699=Q WHY NOT?

700=A. "'CAUSE THAT ISN T THE WAY THI S BUSI NESS WORKS.



701=Q WHAT DO YOU MEAN BY THAT?

702=A. IT'S-- IT S NOT LIKE KIND OF A Bl ZARRE WHERE YOU BARGAI N
703=ENDLESSLY. THEY ARE PRETTY CLEAR ABOUT WHAT THEI R TERM5S ARE. |
704=SQOVETI MES KI ND OF PRESS THEM TO TRY TO FI ND QUT WHAT THElI R TERVS
705=ARE BECAUSE THAT' S NOT ALWAYS CLEAR TO ME. BUT THEY -- YQU
706=KNOW THEY HAVE TERMS, AND THEY TELL YOU WHAT YOQU CAN CET.
707=Q I N PRESSI NG THEM TO DETERM NE WHAT TERMS WERE, WERE YQU
708=TRYI NG TO NEGOTI ATE TERM5 THAT YOU UNDERSTOOD WOULD APPLY ONLY
709=TO CODY' S, OR VERE YQU SI MPLY TRYI NG TO DETERM NE WHAT TERMS
710=WEERE AVAI LABLE TO BOOKSELLERS?

711=A. THE LATTER |'VE NEVER GOITEN ANYTHI NG THAT' S JUST FCOR
712=CODY' S.

713=Q TO WH CH VENDOR DO THE -- DO THE RED BOCOK TERMS APPLY? TO
714=VWH CH VENDORS ON THE LI ST DO THE RED BOOK TERMS APPLY?

715=A. | BELIEVE THAT ALL OF THESE PUBLI SHERS ON THE LI ST HAVE A
716=SECTION I N THE RED BOOK.

717=Q NOW IT'S TRUE, IS IT NOI, THAT WTH RESPECT TO ANY G VEN
718=PURCHASE, YOU WOULD ACTUALLY HAVE TO LOCOK AT THE | NVO CES FROM A
719=PARTI CULAR VENDCOR TO DETERM NE THE TERMS THAT APPLY TO THAT
720=PURCHASE?

721=A. VELL, NOT IF | KNOW THE TERMS, BECAUSE IT'S -- IT'S USUAL
722=1T'S SAME.

723=Q |I'M SAYING IN --

724=A. YEAH.

725=Q -- PARTI CULAR S| TUATI ON FROM 1994, YOU WOULD NOT, AS YOQU SIT
726=HERE TODAY, HAVE A MEMORY TO DETERM NE WHAT THE TERMS WERE W TH
727=RESPECT TO A PARTI CULAR PURCHASE CF A PARTI CULAR BOOK FROM A
728=PARTI CULAR VENDOR?

729=A. NO, THAT, | COULDN T DO

730=Q AND THE SOLE SOURCE, IS I T NOI, FOR DETERM NI NG THE
731=PARTI CULAR TERMS FOR THE PARTI CULAR PURCHASE FROM A PARTI CULAR
732=VENDOR, | N YOUR DOCUMENTS, WOULD BE | NvO CES?

733=A. THAT' S CORRECT.

734= THE COURT: WHY DON T YOU EVER ASK FOR A SPECI AL DEAL
735=FCR CODY' S?

736= THE WTNESS: WELL, | ASK -- | HAVE ASKED. [|I'M
737=PRETTY AGGRESSI VE ABOUT I T. BUT I ASK FOR WHAT DEALS ARE
738=AVAlI LABLE, WHAT'S THE BEST DEAL | CAN GET. | DON T ASSUVME THAT
739=EVERYTHING S I N THE RED BOOK.

740= I'N FACT, | KNOW THAT PUBLI SHERS HAVE BEEN G VI NG

741=DEALS TO CHAI N STORES THAT | HAVEN T BEEN GETTING SO I'M KI ND
742=0CF AGGRESSI VE ABOUT THAT. BUT THEY JUST -- THEY JUST DON' T DO
743=THAT. THEY SAY THAT -- THEY GENERALLY SAY, "THESE ARE OUR

T44=TERMS." AND SOVETI MES, | SAY, "HEY, WVAIT A MNUTE. | KNOW THAT
745=YQU RE G VING THE CHAINS THIS. | KNOW YQU RE G VI NG THE CHAI NS
746=THAT. "

747= BUT USUALLY THEY -- THE SALES REPS SAI D, WOULD SAY,
748="VEELL, | DON T KNOW ABQUT THAT." THEY TEND NOT TO KNOW THAT.

749=BUT | TRY TO GET THE BEST DEAL | CAN GET.

750=BY MR DAWSON:

751=Q W TH REFERENCE TO THE | NVO CES WE WERE JUST SPEAKI NG
752=ABQUT - -

753=A. YES.

754=Q -- HAVE YOU G VEN THE DEFENDANTS COPI ES OF ALL THE STORE' S
755=] N\VOl CES?

756=A. YES, | HAVE.

757=Q DI D YOQU HOLD ANY BACK?

758=A. NO

759=Q ARE THERE EVER TI MES WHEN CODY' S HAS RECEI VED TRADE TERMS
760=THAT ARE MORE FAVCORABLE THAN THE STANDARD RED BOOK TERMS5?
761=A. YES, | HAVE.

762= ( CONTI NUED NEXT PAGE; NOTH NG OM TTED)
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775=BY MR. DAWSON:

776=Q  AND UNDER VWHAT Cl RCUMSTANCES, FROM 1997 TO THE PRESENT, HAS
777=C0ODY' S RECElI VED TRADE TERMS THAT ARE MORE FAVCORABLE THAN WAS
778=PUBLI SHED | N THE RED BOOK AT THAT TI ME?

779=A. THE MOST FREQUENT EXAMPLES WOULD HAVE TO BE SEASONAL
780=CFFERS.

781=Q  AGAI N, ARE THESE THI NGS5, THE STOCK OFFERS, ARE THEY THI NGS
782=THAT YOU HAVE AN UNDERSTANDI NG WERE ONLY AVAI LABLE TO CODY' S?
783=A. NO, My UNDERSTANDI NG | S THEY WERE -- I N ALL THOSE

784=S| TUATI ONS THEY WERE AVAI LABLE TO EVERYBODY.

785=Q DID YOU -- NORVALLY, HOW WERE STOCK OFFERS COMMUNI CATED TO
786=Y0OU?

787=A. ALMOST | NVARI ABLY THEY' VE BEEN ON SOME SORT OF PRI NTED
788=FORM

789=Q DI D YOU EVER BECOVME AWARE OF THE AVAI LABI LI TY OF SOVETH NG
790=CALLED THE RDC DI SCOUNT?

791=A. YES, |'VE KNOMWN ABOUT THAT.

792=Q AND HOW LONG HAVE YOU KNOWN ABOUT THAT?

793=A. A LONG TIME, SINCE THE 80'S.

794=Q DI D YOU EVER RECElI VE AN RDC DI SCOUNT?

795=A. YES, | HAVE, WHEN | OPENED THE NEW STORE | STARTED GETTI NG
796=SOVE RDC DI SCOUNTS.

797=Q DI D YOU EVER RECElI VE AN RDC DI SCOUNT BEFORE THEN?

798=A. | DONT BELIEVE | DD, NO

799=Q DI D YOU EVER ASK FOR ONE?

800=A. YOQU KNOW | WAS CONCERNED ABOUT RDC DI SCOUNTS AND WHY THEY
801=WEREN T BEI NG MADE AVAI LABLE TO ME, AND | MNAY VERY WELL HAVE
802=ASKED FOR THEM

803=Q DO YOU HAVE AN UNDERSTANDI NG AS YOU SI T HERE TODAY WHY YQU
804=DI D NOT RECEI VE AN RDC DI SCOUNT PRI OR TO 1997 WHEN YQU OPENED
805=YOUR FOURTH STREET STORE?

806=A. PROBABLY BECAUSE | COULDN T -- YOU KNOW | DIDN' T COVE UP
807=TO THEI R TERVS.

808=Q WHAT WERE THE TERM5 THAT YOU UNDERSTOOD WERE APPLI CABLE TO
809=RDC S?

810=A. THERE WERE USUALLY THI NGS LI KE, YOU HAD TO HAVE A LQADI NG
811=DOCK, YQU HAD TO HAVE MUILTI PLE STORES, YQU HAD TO HAVE A
812=WAREHOUSE THAT WAS SEPARATE FROM THE BOCKSTORE, YOU HAD TO
813=CRDER | N CARTON QUANTI TI ES, THI NGS LI KE THAT; OFTEN MANY OF
814=THOSE CONDI TI ONS, AND | COULDN T MEET THOSE CONDI TI ONS.

815=Q WHEN YOU STARTED RECEI VI NG RDC DI SCOUNTS, DI D YOU RECEI VE
816=THEM FROM ALL OF THE VENDORS ON YOUR LI ST?

817=A. NO | STILL DON T RECEI VE THEM FROM ALL OF THE VENDORS.
818=Q DO YOU KNOW WHETHER THE VENDORS, ANY OF THE VENDORS ON THAT
819=LI ST THAT YOU DON T RECEI VE THEM FROM DO HAVE RDC DI SCOUNTS?
820=A. CAN | LOOK AT THE LI ST?

821=Q PLEASE DO. AGAIN, IT'S UNDER TAB 3 OF YOUR BI NDER.

822=A. THANK YOU. WELL, | DON T HAVE AN ENCYCLOPEDI C MEMORY, SO |
823=DON' T KNOW -- | KNOW THAT NORTON HAS AN RDC DI SCOUNT AND THAT I
824=CAN'T GET IT. |'VE ASKED FOR I T.

825=Q DO YOU KNOWWHY YOQU CAN' T GET I T?

826=A. | BELIEVE THEY SAY THAT YOQU HAVE TO HAVE FI VE OR MORE
827=STORES, BUT |'M NOT TOTALLY SURE OF THAT. | KNOW THEY HAVE
828=SOVE CONDI TI ONS THAT | CAN T MEET.

829=Q ARE THERE ANY CATEGORI ES OF BOOKS WHI CH YOU TYPI CALLY ORDER
830=THAT ARE SUBJECT TO THE RDC DI SCOUNT?

831=A. WELL, | HAVE AN RDC ACCOUNT, AND IF | CAN MEET THE
832=CONDI TI ONS, | COULD THEORETI CALLY GET EVERYTHI NG, BUT IN
833=CGENERAL, AS A PRACTI CAL MATTER, | T USUALLY ONLY WORKS ON NEW
834=TI TLE ORDERS.

835=Q WHICH | S WHAT PERCENTAGE COF -- LET ME STRI KE THAT. WHAT
836=PERCENTACE OF THE BOOKS THAT YOQU PURCHASE CURRENTLY DO YOU
837=RECElI VE AN RDC DI SCOUNT ON, FOR BOTH STORES COVBI NED?

838=A. VELL, AGAIN, TH S IS A VERY BALLPARK FI GURE, BUT PROBABLY
839=10 PERCENT.

840=Q  AND YOU MENTI ONED PREVI QUSLY CARTON QUANTI TIES. WHAT IS
841=THAT?



842=A. CARTON QUANTI TI ES MEANS THAT THE PUBLI SHER SHI PS YOU BOOKS
843=FROM THE CARTONS THAT THEY HAVE THEM PACKED | N COM NG FROM THE
844=PRI NTER, OR THE BI NDER.

845=Q AND AS FAR AS YOU RE AWARE, ARE THE VARI OUS REQUI REMENTS OF
846=THE VENDORS RELATI NG TO CARTON QUANTI TI ES ENFORCED BY THOSE
847=VENDCRS?

848=A. YES

849=Q EVER HAD ANYONE WAI VE THAT CARTON QUANTI TY REQUI REMENT?

850=A. NQO

851=Q WE WERE TALKI NG ABOQUT THE WAYS IN WH CH YOU RECElI VED TERMS
852=THAT WERE DI FFERENT FROM THE BASI C RED BOOK TERM5, AND YQU
853=MENTI ONED STOCK OFFERS.

854=A. YES

855=Q HAS CODY' S EVER RECEI VED STCCK OFFERS?

856=A. (OH, YEAH WE' RE AGGRESSI VE ABOUT STOCK OFFERS.

857=Q AND WHAT ARE TYPI CALLY THE BENEFI TS THAT ARE OFFERED
858=THROUGH A STOCK OFFER?

859=A. THEY VARY FROM OFFER TO OFFER, BUT USUALLY THEY G VE YOU A
860=BETTER DI SCOUNT. SOMETI MES THEY G VE YOU EXTENDED DAYS. THEY
861=LET YOQU PAY IN 90 TO 120 DAYS. THAT'S PRETTY TYPI CAL OF STOCK
862=CFFERS.

863=Q  SINCE 1994 TO THE PRESENT, CAN YQU ESTI MATE FOR ME THE
864=PERCENTAGE OF BOOKS PURCHASED BY CODY'S THAT WERE SUBJECT TO
865=STOCK OFFERS?

866=A. LESS THAN 10 PERCENT.

867=Q AND HOW DO YOU DECIDE.... WELL, LET ME ASK YOU THIS: DO
868=YOU TAKE ADVANTAGE OF EVERY SI NGLE STOCK OFFER THAT' S PROVI DED
869=TO CODY' S?

870=A. WELL, NOT EVERY SINGLE ONE, BUT MOST OF THEM WE, AS |
871=SAI D, WE' RE QUI TE AGGRESSI VE ABOQUT THESE STOCK OFFERS.

872=Q AND ARE -- | N SI TUATI ONS WHERE YOU DECI DE NOT TO TAKE
873=ADVANTAGE OF A STOCK OFFER, WHAT TYPI CALLY ARE YOUR REASONS?
874=A. PROBABLY IT'S A PUBLI SHER THAT -- W TH BOOKS THAT WE DON' T

875=CARRY. SOVETI MES STOCK COFFERS ARE LI M TED TO CERTAI N LI NES OF
876=BOOKS, AND WE MAY NOT BE SELLI NG THOSE LI NES VERY WELL. SO
877=IT'S JUST A PRACTI CAL MATTER. WE RE NOT GO NG TO ORDER BOOKS
878=THAT WE CAN T SELL, REGARDLESS CF THE DI SCOUNT.

879=Q HOW ARE THE STOCK OFFERS THAT YOU RECEI VE | NVvO CED TO
880=CODY' S BOOKS?

881=A. JUST LI KE EVERYTH NG ELSE, ON A REGULAR | NvVO CE.

882=Q THE INVO CES | NDI CATE THAT THEY ARE THE SUBJECT OF A STOCK
883=0OFFER?

884=A. NO, THEY JUST HAVE -- |IF THERE'S AN ADDI TI ONAL DI SCOUNT, IT
885=WOULD BE REFLECTED ON THE I NVO CE, BUT THEY DON T USUALLY SAY
886="STOCK OFFER' ON IT.

887=Q |'D LIKE TO SHOW YOU WHAT' S BEEN PREVI QUSLY MARKED AS
888=PLAI NTI FF' S EXH BI TS 2339, 2340 AND 2341, WH CH ARE THE LAST
889=THREE TABS CF THE BI NDER, 6, 7 AND 8.

890=A. YES.
891=Q W TH RESPECT TO THE FIRST I NVO CE | N THAT LI ST, | T APPEARS
892=TO ME.... WELL, FIRST OF ALL, DO THESE APPEAR TO BE TRUE AND

893=ACCURATE COPI ES OF I NVvO CES TO CODY' S BOOKS FROM THE RECCORDS
894=PUBL| SHERS?

895=A. YES.

896=Q AND ARE YOQU FAM LI AR ENOUGH THROUGH YOUR OPERATI ON OF THE
897=STORES W TH | N\VO CES TO MAKE THAT STATEMENT?

898=A. YES.

899=Q LOCKI NG AT THE FI RST DOCUMENT, 2339, WHICH | S BEHI ND TAB 6,

900=I T APPEARS, BASED ON TH S, THAT YOU WERE RECEI VI NG A DI SCOUNT
901=CF 50 PERCENT ON A VARIETY OF BOOKS. DO YOQU SEE THAT?

902=A. YES, | SEE THAT.

903=Q HOWWOULD YQU EXPLAI N THE 50 PERCENT?

904=A. WELL, THIS IS FROM SI MON & SCHUSTER, AND I T IS AT VARI ANCE
905=W TH OUR NORMAL TERMS FROM THEM SO | WOULD ASSUME THAT THIS | S
906=A STOCK OFFER

907=Q  ANY OTHER REASON THAT | T COULD BE AT VARI ANCE, AS FAR AS
908=YOU RE AWARE?

909=A. NOT THAT | CAN THI NK CF.

910=Q SIM LARLY WTH RESPECT TO EXH BI T 2340, WHERE | T AGAI N
911=APPEARS AS THOUGH YOU VE RECEI VED A 50 PERCENT DI SCOUNT, IS



912=THI S REPRESENTATI VE OF A STOCK OFFER?

913=A. NOT NECESSARI LY.

914=Q  AND WHAT WOULD BE THE EXPLANATI ON W TH RESPECT TO THI S
915=PARTI CULAR | NVO CE?

916=A. THESE ARE ALL COVPUTER BOOKS, AND FREQUENTLY COWPUTER
917=BOCKS -- CERTAI N LI NES OF BOOKS HAVE BETTER DI SCOUNTS.
918=COMPUTER BOOKS FREQUENTLY G VE YOU 50 PERCENT DI SCOUNT, BUT I
919=CAN' T SAY FOR SURE. | T M GHT ALSO BE A STCCK OFFER.

920=Q I T'S EITHER A SPECI AL RELATI NG TO THAT LI NE OF BOOKS OR A
921=STOCK OFFER;, IS THAT YOUR TESTI MONY?

922=A. YES, IN ALL PROBABILITY. YOU KNOW | DON T REMEMBER THI S
923=INVO CE, THOUGH. | DON T REMEMBER THE DETAILS CF -- FROM BACK
924=THEN, BUT | CAN T THI NK OF ANOTHER REAS! -- ANOTHER -- | CAN' T

925=THI NK OF ANYTHI NG ELSE I T WOULD BE.

926=Q AGAIN, YOU NEVER, I N YOUR MEMORY, RECElIVED A DI SCOUNT WHI CH
927=WAS AT VARI ANCE W TH TERVM5 THAT YOU UNDERSTOCD WERE GENERALLY
928=AVAI LABLE TO OTHER BOCKSELLERS, 1S THAT ACCURATE?

929=A. THAT' S ACCURATE.

930=Q ON THE FINAL INVO CE, AGAIN, AND THIS IS UNDER TAB 8, I T
931=APPEARS THAT YOU RECEI VED 52 PERCENT DI SCCUNT W TH RESPECT TO
932=SOVE OF THE LI STED BOOKS. DO YOQU SEE THAT?

933=A. | SEE IT.

934=Q AND DOES THAT, AGAI N, REPRESENT, TO THE BEST CF YOUR
935=UNDERSTANDI NG, A STOCK OFFER DI SCOUNT?

936=A. | T LOOKS TO ME LIKE IT WOULD BE A STOCK OFFER, YES. | JUST
937=CAN' T THI NK OF ANOCTHER EXPLANATI ON FOR | T.

938=Q DO YOU UNDERSTAND THE TERM "1 NCENTI VE PROGRAM ?

939=A. YES.

940=Q  WHAT DOES THAT MEAN?

941=A. | T GENERALLY MEANS, |F YQU | NCREASE YOUR SALES BY A CERTAIN
942=SPECI FI ED PERCENTAGE OR YOU REDUCE YOUR RETURNS I N A CERTAI N
943=VWAY, YOU WLL BE ENTI TLED TO SOMVE KI ND OF REBATE AT THE END OF
944=THE YEAR

945=Q  HAVE YOU EVER RECEI VED ANY | NCENTI VE PAYMENTS FROM ANY OF
946=THE VENDORS THAT ARE LI STED ON EXHI BI T 2591, TAB 3 OF YOUR
947=Bl NDER?

948=A. VELL, YES, | HAVE.

949=Q  WH CH PARTI CULAR VENDOR?

950=A. | MAY HAVE RECElI VED THEM FROM A COUPLE OF VENDORS. |
951=REMEMBER AT ONE TI ME GETTI NG THEM FROM SI MON & SCHUSTER, AND
952=FROM BANTAM | THI NK FROM PENGUI N MASS MARKET. | M GHT HAVE
953=BEEN GETTI NG THEM A LONG TI ME AGO, BUT | REALLY DON T REMEMBER
954=THE DETAI LS.

955=Q CAN YOU BALLPARK FCR ME THE PERCENTACGE OF BOOKS THAT THE
956=I NCENTI VES HAVE APPLIED TO I N THE LAST S| X YEARS?

957=A. LIKE, ALL I NCENTI VES?

958=Q | NCENTI VES THAT WE' VE JUST BEEN DI SCUSSI NG

959=A. | DON T EVEN KNOW | F THEY' RE GO NG ON NOW | T WOULD BE
960=VERY HARD TO DO THAT. | T WOULD HAVE TO BE LESS THAN 5 PERCENT.
961=BUT ACTUALLY, | COULDN T SAY. | JUST DON T KNOW

962=Q  HAVE YOU EVER RECEI VED ANY PERCENTAGE | NCENTI VE FROM

963=1 NGCRAM?

964=A. NO | HAVE NOI.

965=Q ARE YOU FAM LI AR WTH THE TERM " CASH DI SCOUNT" ?

966=A. YES, | AM

967=Q  OKAY. CAN YOQU G VE ME AN EXAMPLE OF WHAT A CASH DI SCOUNT
968=WOULD CONSI ST OF?

969=A. A CASH DI SCOUNTS USUALLY CONSI STS OF 1 OR 2 PERCENT, WH CH
970=YQU CAN TAKE COFF YOUR PAYMENT, |F YOU PAY YCOUR BILLS QU CKLY,
971=USUALLY 10 DAYS AFTER YOQU RECElI VE THE STATEMENT.

972=Q  AND HAS YOUR STORE EVER RECEI VED CASH DI SCOUNT PAYMENTS
973=FROM ANY PUBLI SHERS CR WHOLESALERS?

974=A. RIGHT NOW I KNOW THAT I NGRAM IS THE ONLY PUBLI SHER WE' RE

975=TAKI NG CASH DI SCOUNTS FROM

976=Q  ARE THERE PARTI CULAR TERM5S FROM | NGRAM THAT APPLY TO THE
977=CASH DI SCOUNTS THAT YOU RE RECEI VI NG?

978=A. WE CGET 2 PERCENT 10 E O M, WH CH MEANS 10 PERCENT | F VE
979=PAY 10 DAYS AFTER WE RECElI VE A STATEMENT AT THE END OF THE
980=MONTH.

981=Q AND IS I T YOUR UNDERSTANDI NG THAT THI' S DI SCOUNT I S



982=SOVETHI NG THAT IS UNIQUE TO CODY'S, OR IS IT GENERALLY
983=AVAI LABLE TO ALL BOOKSELLERS?

984=A. | T'S AVAI LABLE TO ALL BOOKSELLERS. IT" S IN THE RED BOXK
985=Q DO YOU EVER RECElI VE ANY CASH DI SCOUNTS FROM PENGUI N?

986=A. | DON T REMEMBER | DON T TH NK SO
987=Q  HOW ABOUT MACM LLAN?
988=A. | DON T TH NK SO

989=Q HOW DO YOU KNOW AT ANY G VEN TI ME, WHETHER A VENDOR HAS A
990=CASH DI SCOUNT AVAI LABLE TO YOU?

991=A. | LOOX IT UP IN THE RED BOCK.

992=Q  WE' VE BEEN DI SCUSSI NG TERM5 WH CH AFFECT THE EVENTUAL COST
993=CR BENEFI TS TO CODY' S, AND ARE THERE ANY OTHER TERMS WHI CH
994=AFFECT THOSE COSTS OR BENEFI TS?

995=A. SHI PPI NG HAS A PRETTY BI G | MPACT ON QUR COSTS, YES.

996=Q  ARE YOU TALKI NG SHI PPI NG, THE FREI GAT?

997=A. FREI GHT, YES.

998=Q WHO PAYS FCOR FREI GHT?

999=A. SOME PUBLI SHERS PAY FCR FREI GHT AND SOVE PUBLI SHERS SHI P

1000=FREI GHT FREE.

1001=Q AND HOW AGAIN - -

1002=A. EXCUSE ME. SOVE PUBLI SHERS PAY FOR FREI GAT AND SOMETI MES
1003=VEE PAY FCR FREl GHT.

1004=Q  HOW DO YOU KNOW AT ANY G VEN TI ME WHI CH VENDCR | S FREI GHT
1005=FREE AND WHI CH ONE CHARGES FREI GHT?

1006=A. | T WOULD BE I N THE RED BOOK.

1007=Q  AND TO YOUR KNOALEDGE, HAVE YOQU EVER RECEI VED FREE FREI GHT
1008=TERM5 FROM ANY VENDORS THAT WERE NOT AVAI LABLE TO OTHER
1009=BOCKSELLERS?

1010=A. NO, WE HAVE RECEI VED FREE FREI GHT TERM5S ON SEASONAL
1011=SPECI ALS AND STOCK OFFERS, BUT NOT THAT THEY WEREN T AVAI LABLE
1012=TO OTHER BOCOKSELLERS, NO

1013=Q AND HAS ANY VENDOR EVER PAID YOU TO SHI P YOUR BOOKS FROM
1014=0ONE OF YOUR STORES TO THE OTHER STORE?

1015=A. NEVER

1016=Q NOW ONCE YQU RECEI VE THE BOOKS AT ElI THER OF YOUR STORES,
1017=DOES SOVEONE CHECK THE BOOKS TO DETERM NE WHETHER ALL OF THE
1018=BOOKS THAT YOU PURCHASED ARE ACTUALLY CONTAI NED W THI N THE
1019=BOXES YOU VE RECEIl VED?

1020=A. YES.

1021=Q AND ARE THEI R SHI PMENTS ALWAYS ACCURATE?

1022=A. NO SHI PMENTS ARE NOT ALWAYS ACCURATE AT ALL.

1023=Q WHAT PROBLEMs HAVE YOU ENCOUNTERED TYPI CALLY W TH RESPECT
1024=TO SHI PMENTS THAT YOU VE RECEI VED FROM VENDORS?

1025=A. SOMETI MES THEY' RE -- THE PRI CE IS DI FFERENT ON THE BOOK
1026=THAN ON THE I NVO CE. MOST FREQUENT PROBLEM WOULD PROBABLY BE
1027=SHORTAGES. THEY BILL US FOR A BOOK THAT I SN T I N THE SHI PMENT.
1028=SQVETI MES THE BOOKS ARE SHOPWORN OR DEFECTI VE. THAT SORT OF
1029=THING I S TYPI CAL.

1030=Q WHEN YOU HAVE RECEI VED WHAT | UNDERSTAND ARE CALLED SHORT
1031=SHI PMENTS, DO YOU UNDERSTAND THAT TO MEAN WHEN BOOKS ARE NOT
1032=I NCLUDED THAT YQU VE ORDERED THAT SHOULD BE | NCLUDED?

1033=A. UM WELL, AND THAT CET BILLED TO US, YES, THAT' S A SHORT
1034=SHI PMENT.

1035=Q  AND HAVE THERE BEEN SI TUATI ONS I N WHI CH YOU VE RECEI VED
1036=SHORT SHI PMENTS?

1037=A. YES.

1038=Q  WHAT DO YQU DO WHEN YQU RECEI VE SHORT SHI PMENTS?

1039=A. WE FILL QUT A SHORT SHI PMENT PERFORM WE ATTACH IT TO THE
1040=I NVO CE, THEY SEND I T UP TO THE BUSI NESS CFFI CE, THE BUSI NESS
1041=0OFFI CE ENTERS IT IN, THEY DATA ENTER IT I N AND THEY TRY TO
1042=COLLECT FROM THE PUBLI SHER.

1043=Q HAS YOUR STORE EVER RECEI VED A SHORTAGE ALLOMNCE FROM ANY
1044=VENDOR BASED ON AN ESTI MATE OF SHORTAGE RATHER THAN
1045=DOCUMENTATI ON OF THE ACTUAL SHORTAGES RECEI VED?

1046=A. NO

1047=Q  ARE ALL OF THE BOOKS THAT YOU PURCHASE RETURNABLE BOOKS?
1048=A. NO BUT ALMOST ALL OF THEM ARE.

1049=Q. WHAT ARE THE ONES THAT AREN T?

1050=A. | BELIEVE THERE IS -- TRYI NG TO THI NK OF ONE PUBLI SHER W\E
1051=MAY PURCHASE FROM NON- RETURNABLE, BECAUSE IT'S -- THEY G VE A



1052=VERY DESI RABLE DI SCOUNT. | BELIEVE IT'S O REILLY. AND ALSO
1053=PUBLI SHERS SELL NEW TI TLES FROM TI ME TO TI ME, VERY RARELY,
1054=USUALLY VERY EXPENSI VE ART BOOKS, ON A NON RETURNABLE BASI S.
1055=0THER THAN THAT, WE MOSTLY BUY RETURNABLE.

1056=Q WHEN YOU RE PURCHASI NG THEM YOU KNOW AT THAT TI ME WHETHER
1057=THEY ARE RETURNABLE OR NON- RETURNABLE, |S THAT CORRECT?

1058=A. YES.

1059=Q  WHAT IS TYPICALLY THE DI FFERENCE, |F THERE IS ONE, IN THE
1060=PRI CI NG TO CODY' S FROM A RETURNABLE VERSUS A NON- RETURNABLE
1061=BOCK?

1062=A. WELL, | KNOW THAT MANY PUBLI SHERS HAVE NON- RETURNABLE
1063=DI SCOUNTS, AND USUALLY THERE'S A 2 OR 3 PERCENT DI SCOUNT
1064=ADVANTAGE PURCHASI NG NON- RETURNABLE.

1065=Q W TH RESPECT TO RETURNABLE BOCOKS THAT YOU VE PURCHASED,
1066=HAVE YQU EVER RECEI VED CREDI T FROM ANY VENDOR FOR RETURNI NG THE

1067=BOOKS?
1068=A. FOR RETURNABLE BOOKS?
1069=Q  YES.
1070=A.  YES.

1071=Q HAS YOUR STORE -- EITHER OF YOUR STORES EVER DEDUCTED FOR
1072=RETURNED BOCOKS OFF AN | NVO CE BEFORE YOU D ACTUALLY SHI PPED
1073=THOSE BOOKS BACK TO THE VENDCR?

1074=A. NO

1075=Q  HAVE YQU EVER RECEI VED ANY | NCENTI VE CR ALLOMANCE FOR
1076=COMVBI NI NG THE BOOKS THAT YOU RE GO NG TO BE RETURNI NG FROM YCUR
1077=TWD STORES?

1078=A. NO

1079=Q NOW W TH RESPECT TO QUT- OF- PRI NT BOCOKS, DO YOU HAVE AN
1080=UNDERSTANDI NG W TH RESPECT TO WHETHER QUT- OF- PRI NT BOCKS ARE
1081=TYPI CALLY RETURNABLE OR NOT?

1082=A. FROM ONE OR TWO PUBLI SHERS, YQOU MAY BE ABLE TO RETURN
1083=0UT- OF- PRI NT BOOKS. FOR MOST PUBLI SHERS THEY ARE NOT
1084=RETURNABLE.

1085=Q AT ANY G VEN TI ME, ARE YOU ALWAYS AWARE OF WHETHER AN
1086=0UT- OF- PRI NT -- WHETHER A BOOK IS QUT OF PRI NT?

1087=A. I T'S SOMETI MES DI FFI CULT TO DETERM NE. | T'S PRINTED ON A
1088=FOOTNOTE | N PUBLI SHERS WEEKLY WHEN THEY PUT A BOCOK OQUT COF
1089=PRI NT.

1090=Q HAVE YOU EVER ATTEMPTED TO RETURN WHAT YOU LEARNED TO BE AN
1091=0QUT- OF- PRI NT BOOK?

1092=A. YOU MEAN - -

1093=Q  BEFORE OR AFTER UNDERSTANDI NG THAT I T WAS OQUT OF PRI NT.
1094=A. FREQUENTLY, WE JUST DON' T KNOW WE JUST RETURN BOOKS AND
1095=VEE FI ND OUT LATER | F THEY' RE OQUT OF PRI NT.

1096=Q HOW DO YQU FI ND QUT LATER?

1097=A. THEY DON T G VE US CREDI T.

1098=Q HAVE YOU EVER RECEI VED CREDI T FROM A VENDOR FOR THE RETURN
1099=CF AN QUT- OF- PRI NT BOOK?

1100=A. | F THE VENDOR PERM TS THE RETURN OF AN QUT- CF- PRI NT BOCK,
1101=WE GET CREDI T, BUT MORE OFTEN THAN NOT, THEY JUST ElI THER OFFER
1102=TO SH P THE BOOK BACK TO US AT OUR EXPENSE OR THEY JUST DON T
1103=CREDI T I T, THRONIT AVAY.

1104=Q IS IT YOUR UNDERSTANDI NG THAT YQU VE NEVER RECEI VED CREDI T
1105=FOR THE RETURN OF AN OUT- OF- PRI NT BOOK FROM A VENDOR WHOSE
1106=PCLICY I T WAS TO NOT ALLOW THE RETURN OF QUT- OF- PRI NT BOCKS?
1107=A. NO, WE HAVE NOT.

1108=Q  ANY VENDORS THAT, ON THE LI ST THAT |I'M REFERRI NG TO, TAB 3,
1109=THAT | MPOSE RETURN PENALTI ES ON CODY' S?

1110=A. VELL, INGRAM AND | BELI EVE ALL THE WHOLESALERS HAVE RETURN
1111=PENALTI ES.

1112=Q  WHAT DO THESE PENALTI ES CONSI ST OF, TYPI CALLY?

1113=A. INGRAM IS -- | BELI EVE THEY ALLOW YOU TO RETURN BOOKS
1114=PURCHASED AT | NGRAM AT 50 PERCENT. SO | F WE PURCHASE THE BOCK
1115=AT 41 PERCENT, THEY WOULD CREDI T US AT 50 PERCENT. THAT'S A
1116=PRETTY STI FF PENALTY. PLUS THEY ONLY PERM T RETURNS UP TO A
1117=CERTAI N PERCENTACE OF ALL PURCHASES DURI NG THE YEAR  AFTER
1118=THAT, THEY WON T ACCEPT THEM

1119=Q HAS | NGRAM EVER WAI VED THAT RETURN PENALTY FOR YOQU?

1120=A. NO

1121=Q  HAVE ANY OF THE VENDORS THAT YOU RE FAM LI AR W TH FROM TAB
1122=3 WHO HAVE RETURN PCLI CI ES EVER WAl VED THEI R REQUI REMENTS?



1123=A. CAN | GO BACK TO YOUR PREVI OUS QUESTI ON?
1124=Q  YES.

1125=A. | BELI EVE THAT I N THE VENDOR OF RECORD PROGRAM THEY WAI VE
1126=THE RETURN PENALTIES, | NGRAM DOES.

1127=Q  AND AGAI N, THE VENDOR OF RECORD PROGRAM |'S ONE THAT YQU
1128=UNDERSTAND | S NOT UNI QUE TO CODY' S BUT |'S AVAI LABLE TO OTHER
1129=BOOKSELLERS AS WELL, |S THAT CORRECT?

1130=A. THAT' S CORRECT, YES.

1131=Q SO W TH RESPECT TO THE WAI VER OF ANY PENALTI ES FROM ANY OF
1132=THE VENDORS, HAVE YOU EVER RECEI VED ANY WAI VER THAT YOU
1133=UNDERSTOOD WAS UNI QUE TO CODY' S AND NOT AVAI LABLE TO OTHER
1134=PEOPLE UNDER, FOR | NSTANCE, THE VENDOR OF RECORD PROGRAMP
1135=A. NO.

1136=Q DO YOU HAVE A PREFERENCE W TH RESPECT TO HOW BOOKS ARE
1137=SH PPED TO YOUR STORES?

1138=A. YOU MEAN SHI PPI NG COVPANI ES OR CONDI Tl ON?

1139=Q PACKAG NG?

1140=A. PACKAG NG? WELL, WE LI KE THEM PACKAGED | N STURDY CARTONS.
1141=VEE LI KE THEM TO USE CERTAIN TYPES OF -- WHAT DO THEY CALL
1142=THEM - - STUFFI NG THAT' S EASY TO DEAL WTH. VE LI KE | N\VO CES TO
1143=BE | N THE BOXES; WE LI KE THEM TO BE READABLE. WE LIKE THE
1144=BOCKS THAT HAVE PRI CES PRE- PRI NTED ON THEM YES.

1145=Q HAVE VENDORS ALWAYS FOLLOWED YOUR PREFERENCES?

1146=A. NO, THEY NEVER FOLLOW OUR PREFERENCES.

1147=Q HAVE YOU EVER CHARGED A PUBLI SHER OR RECEI VED A CREDI T FROM
1148=A PUBLI SHER OR ANY OTHER VENDOR BECAUSE THAT VENDOR DI D NOT
1149=COVPLY W TH YOUR SHI PPI NG PREFERENCES?

1150=A. NO, WE HAVE NOT.

1151=Q FROM TIME TO TI ME | ASSUME THAT CODY' S HAS HAD DI SPUTES
1152=W TH VENDORS RELATI NG TO A VARI ETY OF TH NGS HAVI NG TO DO W TH
1153=THE BOOKS THAT HAVE BEEN SOLD TO CODY'S. 1S THAT ACCURATE?
1154=A. YES.

1155=Q  TYPI CALLY WHEN YOU HAVE A DI SPUTE W TH THE VENDORS RELATI NG
1156=TO THE AMOUNT OF MONEY THAT CODY'S OWNES TO THAT VENDOR, WHAT
1157=PROCESS DO YOU GO THROUGH TO REACH A CONCLUSI ON W TH RESPECT TO
1158=THAT DI SPUTE?

1159=A. I T'S USUALLY BASED ON AN | NVO CE THAT WE THI NK -- OUR
1160=RECORDS SHOW WE NEVER RECEl VED AND THEI R RECORDS SHOW THEY
1161=SH PPED. SO THE FI RST THING WE DO | S ASK THEM TO SEND US A
1162=COPY OF THE I NVO CE ALONG W TH PROCF OF DELI VERY, AND |IF THEY
1163=DO THAT, AND TH S HAPPENS I N MOST OF THE SI TUATI ONS, WWE WLL
1164=PAY THE BILL. |IF THEY DON' T, WE WLL CLAI M WE NEVER RECEI VED
1165=IT AND WVE WLL TELL THEM WVE DON' T THI NK WE SHOULD PAY I T.
1166=Q HAVE THERE EVER BEEN SI TUATI ONS I N WHI CH A PUBLI SHER,
1167=ABSENT THAT KI ND OF DOCUMENTATI ON, HAS SI MPLY SAI D, I N EFFECT,
1168=WE' LL FORA VE YOU FOR THI S DI SPUTED AMOUNT?

1169=A. YOU KNOW THERE' S REALLY ONLY TWO SI TUATI ONS, THOSE WHI CH
1170=WE -- WHERE THEY CAN T PROVI DE PROCF OF DELI VERY AND THOSE
1171=WHERE THEY CAN. COULD YOU REPEAT THE QUESTION? | DON T THI NK
1172=l --

1173=Q |I'M SI MPLY WONDERI NG WHERE YOU HAVE A DI SPUTE WTH A
1174=PUBLI SHER OR VENDCR - -

1175=A. YES.

1176=Q -- RELATING TO THE AMOUNT OF MONEY THAT YOU ONE THEM
1177=WHETHER THEY' VE EVER JUST SAID TO YOU, DON T WORRY ABQUT IT,
1178=WE' LL JUST FORG VE THI S AMOUNT?

1179=A. NO, THAT I SN T WHAT HAPPENS.

1180=Q ARE YOU FAM LI AR W TH THE TERM " COOPERATI VE ADVERTI SI NG' ?
1181=A. YES, | AM

1182=Q  AND DO YOU PLACE ADVERTI SEMENTS FOR YOUR STORE | N PRI NT
1183=MEDI A?

1184=A. YES, WE DO

1185=Q DID YOU AT SOVE PO NT COME TO AN UNDERSTANDI NG THAT CERTAI N
1186=VENDORS WERE OFFERI NG COOPERATI VE ADVERTI SI NG MONEY?

1187=A. YES, |'M PRETTY MJCH AWARE OF CO- OP ADVERTI SI NG

1188=Q AND HAVE YQU EVER, | NDEED, RECElI VED ANY COOPERATI VE
1189=ADVERTI SI NG MONEY FROM ANY VENDORS?

1190=A. YES, | HAVE.

1191=Q DO YQU HAVE A MEMORY, AS YOQU SIT HERE TODAY, OF WHEN YQU
1192=FI RST RECEI VED COOPERATI VE ADVERTI SI NG?



1193=A. |'VE BEEN TRYI NG TO GET CO- OP, AND SUCCEEDI NG, PROBABLY AS
1194=LONG AS |'VE BEEN I N BUSI NESS, SINCE THE EARLY 70'S.

1195=Q WAS THERE A PERIOD OF TI ME WHEN YOU BEGAN TO RECEIVE I T
1196=FROM MORE OF THE VENDORS ON THE TAB ON TAB 3?

1197=A. VELL, | THINK AS, YOU KNOW -- | TH NK CO OP HAS KI ND OF
1198=LOOSENED UP A LOT IN THE LAST 10 OR 15 YEARS.

1199=Q WHY | S THAT?

1200=A. THE TERV5 HAVE BECOVE MORE GENEROUS. THEY TEND TO BE A
1201=LI TTLE EASI ER TO TAKE ADVANTAGE OF. PUBLI SHERS TEND TO BE MORE
1202=FORTHCOM NG W TH EXACTLY WHAT THE TERM5 ARE AND HOW MUCH MONEY
1203=1 S AVAI LABLE.

1204=Q WAS THERE A PERI 0D OF TI ME DURI NG VWH CH YOU WERE ASKI NG
1205=PARTI CULAR VENDCRS WHETHER THEY HAD CO- OP AVAI LABLE AND YQU
1206=VEERE NOT RECEI VI NG | T?

1207=A. YEAH, IN THE 80'S, | T WAS SOVETI MES DI FFI CULT TO GET

1208=1 NFORVATI ON OQUT OF PUBLI SHERS.

1209=Q W TH RESPECT TO PRI NT MEDI A ADVERTI SI NG, HAVE YOU EVER
1210=GOTTEN REI MBURSEMENT FROM CO-OP FOR ABOVE YOUR QUT- OF- POCKET
1211=EXPENSES RELATI NG TO THAT PARTI CULAR ADVERTI SEMENT?

1212=A. NO, | HAVE NOT.

1213=Q HAVE YQU EVER RECEI VED CO- OP FUNDS FOR ADVERTI SEMENTS THAT
1214=DI DN T FEATURE A PARTI CULAR PUBLI SHER S TI TLES?

1215=A. NO | DIDN T.

1216=Q | S THERE A GENERAL REQUI REMENT FROM PUBLI SHERS W TH RESPECT
1217=TO THE DOCUMENTATI ON BEFORE YQU LL BE COVMPENSATED FOR PRI NT
1218=ADS?

1219=A. THEY USUALLY REQUI RE A TEAR SHEET, AN I NVO CE FROM THE
1220=MEDI UM THAT WE PLACE THE AD, AND MORE COFTEN THAN NOT, A COPY COF
1221=THE CONTRACT W TH THE PUBLI SHER WHERE WE AGREED TO PLACE THE
1222=AD.

1223=Q  AND HAVE YQU EVER BEEN DENI ED A CLAIM FOR CO-OP MONEY FROM
1224=ANY PUBLI SHER AS A RESULT OF NOT HAVI NG THAT DOCUMENTATI ON?

1225=A. YES, FREQUENTLY.

1226=Q  FINALLY, MR ROSS, |'D LIKE TO RETURN JUST FOR A SECOND TO
1227=1 NGRAM

1228=A. YES.

1229=Q  HAS | NGRAM EVER PROVI DED YOU W TH | NFORVATI ON RELATI NG TO
1230=WHAT | T CALLS A SCHEDULED DELI VERY PROGRAM?

1231=A. YES, |'M GENERALLY AWARE OF THAT PROGRAM

1232=Q  WHAT | S THAT PROGRAM?

1233=A. | BELIEVE IT HAD TODO WTH -- IT'S A PROGRAM I N | NGRAM
1234=VWHERE | F YOU AGREE TO HAVE | NGRAM DELI| VERI ES SHI PPED ON CERTAI N
1235=DAYS AND AT CERTAIN TI MES, THEY WLL G VE YOU SOVE EXTRA ADDED
1236=BENEFI T.

1237=Q. AND DO YOQU TAKE ADVANTAGE OF THAT PROGRAM?

1238=A. NO WE THOUGHT ABQUT | T CAREFULLY, BUT IT DIDN T SEEM TO
1239=WORK FOR US.

1240=Q AND WHY IS THAT? WHEN YOU SAY IT DOESN T WORK FCR YQU,
1241=WHAT ASPECT OF | T DOESN T WORK?

1242=A. BECAUSE THE | MPORTANT THI NG ABOUT | NGRAM | S THAT THEY HAVE
1243=QUI CK DELI VERY, AND WE NEED THE BOCOKS WHEN WE WANT THE BOOKS,
1244=NOT WHEN THEY WEREN' T TO SHI P THE BOOKS. SO IT JUST -- | T SORT
1245=CF DEFEATS THE PURPCSE CF | NGRAM

1246=Q  HAS | NGRAM EVER PROVI DED YOU W TH | NFORVATI ON REGARDI NG A
1247=SUMVARY BI LLI NG PROGRAM?

1248=A. | AM NOT AWARE OF THE SUMVARY BI LLI NG PROGRAM

1249=Q  SI M LARLY, HAS | NGRAM EVER PROVI DED YOU W TH | NFORNMATI ON

1250=REGARDI NG A PROGRAM CALLED BACK LI ST PLUS?

1251=A. |' VE HEARD OF BACK LI ST PLUS.

1252=Q DO YOU HAVE AN UNDERSTANDI NG ABOUT WHAT | T | NVOLVES?
1253=A. | TH NK THEY G VE YOU A PRI NTQUT OF BEST-SELLI NG BOOKS FROM
1254=1 NGRAM BY CATEGCRY, AND | F YOU ORDER THEM THERE S SOMVE ADDED
1255=ADVANTAGE. | DON T REMEMBER WHAT IT IS

1256=Q. AND DO YOU KNOW AS YQU SI T HERE TODAY, WHETHER YOU RE
1257=TAKI NG ADVANTAGE OF THE BACK LI ST PLUS PROGRAM?

1258=A. WE ONCE ORDERED A -- ONE OF THEI R PRI NTOUTS AND LOCKED AT
1259=IT. THE BOOKS -- ElI THER VE HAD THE BOOKS OR THE BOOKS WEREN T
1260=ATTRACTI VE TO US. SO IT WASN T USEFUL FOR US.

1261=Q  HAS | NGRAM EVER PROVI DED YOU W TH | NFORVATI ON REGARDI NG A
1262=COVPUTER BOOKS RECOMMENDED | NVENTORY PROGRAM?



1263=A. |' M NOT AWARE OF THAT.

1264=Q  HAVE YOU EVER RECEI VED | NFORVATI ON FROM | NGRAM RELATI NG TO
1265=A VI SI TI NG AUTHORS PROGRAM?

1266=A. |'VE HEARD OF IT. | DON T REALLY REMEMBER VERY MJCH ABOUT
1267=IT. | THINK | HEARD GF IT IN THE 80'S OR EARLY 90'S. IT
1268=DI DN T SEEM TO WORK VERY VELL FCR US.

1269=MR  DAWSON: THANK YOU. NO FURTHER QUESTI ONS.

1270=THE COURT: ALL RI GHT, CRGCSS-EXAM NATI ON.

1271=MR. PETRCCELLI: [|'M GO NG TO BE HANDI NG THE

1272=W TNESS, YOUR HONOR, A NOTEBOOK SI M LAR TO YOURS.

1273=THE COURT: ALL RI GHT.

1274=MR PETROCELLI: YOUR HONOR, |'M ALSO HANDI NG UP THE

1275=THREE- VOLUME DEPGCSI TI ON | N THE EVENT THAT | NEED TO REFER TO
1276=IT.

1277= CRCSS- EXAM NATI ON

1278=BY MR PETROCELLI :

1279=Q GOOD MORNI NG, MR, ROSS.

1280=A. GOCD MORNI NG MR PETROCELLI .

1281=MR. DAWSON: YOUR HONOR, BEFORE WE CET STARTED, |1'D

1282=LI KE TO GET THE BI NDER THEY' RE GO NG TO BE USING WTH MR ROCSS.
1283=THE COURT: YES.

1284=MR PETROCELLI: OKAY, WE RE SET.

1285=THE COURT: ALL RIGHT, YOU NMAY PROCEED.

1286=BY MR PETROCELLI :

1287=Q NOW MR RGCSS, YOU DO NEGOTI ATE FOR THE BEST TERMS YOU CAN
1288=CET, CORRECT?

1289=A. | TRY TO CET THE BEST TERM5 | CAN GET, YES, SIR

1290=Q AND SO YOQU HAVE NO PROBLEM AS A MEMBER OF THE ABA
1291=NEGOTI ATI NG FOR TERM5, CORRECT?

1292=A. NO

1293=Q AND THERE IS NO ABA RULE OR RESTRI CTI ON AGAI NST MEMBERS
1294=NEGOTI ATI NG FOR TERMS, CORRECT?

1295=A. NO

1296=Q AND AS A MEMBER OF THE -- WELL, W THDRAW NOW YQU

1297=1 NDI CATED THAT YOU W LL NEGOTI ATE FOR THE BEST TERMS, BUT THAT
1298=WHERE YOU DRAW THE LINE IS, YOU WON' T NEGOTI ATE FOR ANY
1299=EXCLUSI VE CODY' S-ONLY TERMS, CORRECT?

1300=A. | WOULDN' T SAY | WOULDN' T DO IT. | JUST SAY THAT IT S
1301=JUST -- I T'S NEVER HAPPENED. YEAH.

1302=Q  VELL, I N ANSWER TO THE JUDGE S QUESTI ON ABQUT, WHY DON T
1303=YQU NEGOTI ATE CODY' S- ONLY DEALS, YOU RE SAYING |IT' S NOT THAT
1304=YOU WOULDN T DO IT, IT'S JUST THAT THE OCCASI ON HASN T ARI SEN.
1305=I' S THAT YOUR TESTI MONY?

1306=A. YES.

1307=Q. VWHEN YOU ARE NEGOTI ATI NG, SIR, FOR THE BEST TERM AVAI LABLE,
1308=AND YOU GET WHAT YOU THINK IS THE BEST TERM AVAI LABLE, DO YQU
1309=DO ANYTHI NG TO VERI FY WHETHER EVERY OTHER BOOKSELLER | S GETTI NG
1310=THE SAME DEAL YOQU RE CGETTI NG?

1311=A. NO

1312=Q AND I TAKE IT BY YOUR ANSVER, THEN, THAT YOU ASK FCR NO
1313=PROOF, NO VERI FI CATI ON FROM THE PUBLI SHER OR THE VENDOR WHETHER
1314=YOUR DEAL | S BEI NG MADE AVAI LABLE TO ANYBODY ELSE, CORRECT?
1315=A. I N MOST SI TUATI ONS | KNOW THAT THESE DEALS ARE GENERALLY
1316=AVAI LABLE.

1317=Q My QUESTION I S WHETHER YOU ASK FOR ANY VERI FI CATI ON - -
1318=A. NO

1319=Q -- FROM THE PUBLI SHER.

1320=A. NGO

1321=Q AND AS YOU | NDI CATED AND AS W -- WE LL CET INTO YOQU RE
1322=VERY AGGRESSI VE ABOUT GETTI NG TERMS, CORRECT?

1323=A. VELL, YES, | THHNK | AM

1324=Q  OKAY. NOW LET'S TALK ABOUT HOW YOU DO GET THOSE TERMS.

1325=A. YEAH

1326=Q BEFCRE | DO GO THERE, LET ME ASK YOU SOVETHI NG ELSE ON THI S
1327=1 SSUE OF NEGOTI ATI ON. YOU HAVE EVEN ASKED PUBLI SHERS, | N
1328=CONDUCTI NG NEGOTI ATI ONS, TO MEET COVPETI TI ON FROM OTHER
1329=PUBLI SHERS, CORRECT?

1330=A. |'VE DONE IT RARELY, BUT I'VE DONE I T, YES.

1331=Q  OKAY, AND SO WHEN YQU DO SO, YOQU REALI ZE WHEN YQU RE
1332=CGETTI NG THE PRI CE FROM THE PUBLI SHER W TH WHOM YOU RE



1333=NEGOTI ATI NG THAT YOU RE GETTING A PRI CE THAT' S, FOR EXAMPLE,
1334=NOT I N THE RED BOCOK.

1335=A. THAT' S PGCSSI BLE, YES.

1336=Q AND YOU THINK | T' S APPROPRI ATE, | N CONDUCTI NG YOUR
1337=BUSI NESS, TO NEGOTI ATE ON A MEETI NG COMPETI TI ON BASIS. YQU
1338=DON T SEE ANYTHI NG WRONG W TH THAT, CORRECT?

1339=A. NO, NOT REALLY.

1340=Q OKAY. SO | TAKE IT, THEN, THAT YOU DO NOT AGREE W TH THE
1341=VI EW THAT A PUBLI SHER SHOULD NOT DEVI ATE FROM I TS PUBLI SHED
1342=TERMS, EVEN IF THE PUBLI SHER | S TOLD BY I TS CUSTOVERS THAT I TS
1343=TERMS ARE NOT COWPETI TI VE WTH THE TERMS OF OTHER PUBLI SHERS.
1344=1 TAKE IT YOU DON T AGREE W TH THAT.

1345=A. WELL, | TH NK PUBLI SHERS SHOULD BE FAI R AND CONSI STENT W TH
1346=THE LAW BUT, YOU KNOW | TRY TO FOLLOW THE LAW

1347=Q LI STEN TO MY QUESTI ON.

1348=A. | DIDN T UNDERSTAND I T. GO AHEAD.

1349=Q  OKAY, FAIR ENOUGH MY QUESTI ON WAS, YOU DO NOT AGREE W TH

1350=THE VI EW THAT A PUBLI SHER SHOULD NOT DEVI ATE FROM | TS PUBLI SHED
1351=TERMS, EVEN IF THE PUBLI SHER | S TOLD BY | TS CUSTOVERS THAT
1352=THOSE TERM5 ARE NOT COWPETI TI VE W TH OTHER PUBLI SHERS' TERMS.
1353=A. VELL, IF THEY' RE NOT -- | BELIEVE, IN MEETING THE
1354=COVPETI TION, |F THAT' S APPRCPRI ATE, SURE.

1355=Q AND WOULD YOUR ANSWER BE THE SAME | F | TOLD YOU THAT THE
1356=VI EW THAT | JUST READ TO YOU WAS THE VI EW OF YOUR OMN | NDUSTRY
1357=EXPERT, GAIL SEE?

1358=A. WOULD | BE --

1359=Q WOULD YOUR OPINION CHANGE I F | TOLD YOU THAT WAS HER VI EWP

1360=A. VELL, | ALWAYS ADM RED AND RESPECT GAIL SEE. | DON T KNOW
1361=Q YOU DON T KNOWP
1362=A. OH --

1363=Q DO YOQU REALI ZE THAT THAT IS THE VI EW CF YOUR EXPERT
1364=W TNESS, YOUR | NDUSTRY EXPERT W TNESS, THAT IT | S NOT
1365=APPROPRI ATE - -

1366=A. | DO NOT KNOW HER OPI NIONS, NO. | HAVEN T HEARD HER
1367=TESTI MONY.

1368=Q  OKAY. AND |F SHE G VES THAT TESTI MONY LATER ON TODAY, YQU
1369=CERTAI NLY WOULD DI SAGREE WTH | T, CORRECT?

1370=A. |'M GETTI NG KI ND OF CONFUSED.

1371=Q  VELL, LET'S TURN TO ANOTHER SUBJECT.

1372=A. OKAY.

1373=Q RED BOOK TERM5. YOU AGREE THAT THE RED BOOK DOES NOT
1374=CONTAI N ALL THE OPERATI VE PURCHASE TERM5 THAT GOVERN

1375=BOOKSELLERS PURCHASES FROM PUBLI SHERS AND VENDCRS, CORRECT?
1376=A. CORRECT.

1377=Q AND YQU VE | NDI CATED THERE ARE A VARI ETY OF OTHER MEANS AND
1378=WAYS I N WHI CH TERMS GET COWMUNI CATED, CORRECT?

1379=A. YES.

1380=Q  AND THEY | NCLUDE STOCK OFFERS, CORRECT?

1381=A. THAT' S RI GHT.

1382=Q  AND BY THE WAY, WHEN WE TALK ABOUT STOCK OFFERS, STOCK
1383=CFFERS COME THEMSELVES IN A VARI ETY OF WAYS, AREN T THEY?
1384=A. YES.

1385=Q THERE ARE SEASONAL STOCK OFFERS, RI GHT?

1386=A. YES.

1387=Q THERE S HOLI DAY STOCK OFFERS, RI GHT?
1388=A. YES.

1389=Q BACK TO SCHOOL?

1390=A. YES.

1391=Q  OKAY, AND A STOCK COFFER | S WHEN A PUBLI SHER WANTS TO PUSH A
1392=PARTI CULAR LI NE CR TYPE OF BOOKS, RI GHT?

1393=A. USUALLY, YES.

1394=Q  MOVE SOME | NVENTORY, RI GHT?

1395=A. YES.

1396=Q AND THEY OFFER PRI CES THAT ARE NOT | N THE RED BOOK I N THOSE
1397=0CCCASI ONS, CORRECT?

1398=A. YES.

1399=Q THEY OFFER PRI CES THAT ARE DI FFERENT FROM THEI R PRI CE

1400=SCHEDULES, RI GHT?
1401=A. YES.
1402=Q WHEN YQU GET STOCK OFFERS, DO YQU KEEP THE STOCK OFFER



1403=DOCUMENTS | N ORDER TO PROVE THAT SOME PRI CE THAT YOU PAI D THAT
1404=WAS NOT ACCORDI NG TO THE RED BOOK CAN BE DOCUMENTED?

1405=A. NO

1406=Q. AND I NDEED, NOT ALL STOCK OFFERS EVEN COVE | N WRI TI NG, DO
1407=THEY?

1408=A. MOST OF THEM DO. THERE MAY BE AN EXCEPTI ON TO THAT,
1409=THOUGH, | DON T KNOW

1410=Q | WAS LI STENI NG CAREFULLY TO YOUR DI RECT EXAM NATI ON, AND
1411=YQU KEPT USI NG WORDS LI KE "USUALLY" AND "TYPI CALLY" THEY' RE
1412=COMMUNI CATED I N WRITING, AND | TOOK FROM YOUR ANSWER THAT THAT
1413=MEANT THAT SOMETI MES THEY' RE NOT I N WRI TI NG THEY' RE VERBALLY
1414=COVMUNI CATED.  CORRECT?

1415=A. THEY COULD BE. | DON T REALLY KNOW

1416=Q  AND | NDEED, WHEN THEY ARE VERBALLY COWMUNI CATED, THE ONLY
1417=EVI DENCE THAT ONE WOULD HAVE ABOUT THE TERMS OF THAT PARTI CULAR
1418=STOCK OFFER WOULD BE CONTAI NED I N THE | NVO CE | TSELF, CORRECT?
1419=A. WELL, YOU RE -- HYPOTHETI CALLY, YES. BUT SIR | DONT
1420=REMEMBER ANY THAT WERE JUST VERBALLY COVMMUNI CATED. | JUST
1421=DON' T KNOW

1422=Q. NOW STCOCK COFFERI NGS AND OTHER PUBLI SHER OFFERI NGS QOUTSI DE
1423=CF THEI R ORDI NARY PRI CE SCHEDULES ARE ALSO COMMUNI CATED, FOR
1424=EXAVPLE, | N TRADE SHOW5, CORRECT?

1425=A. YES.

1426=Q  AND YOU ATTEND THE NORTHERN CALI FORNI A | NDEPENDENT
1427=BOOKSELLERS ASSOC!I ATI ON, NCI BA, TRADE SHOW FROM TI ME TO TI ME?
1428=A. YES.

1429=Q  OR REPRESENTATI VES OF YOUR COWPANY? BY THE WAY, YOUR
1430=COVPANY | S A CORPORATI ON, RI GHT?

1431=A. CORRECT.

1432=Q AND YQU ARE THE SOLE STOCKHOLDER, CORRECT?

1433=A. THAT IS TRUE.

1434=Q  AND AT THE NCI BA TRADE ASSOCI ATI ON SHOW STOCK OFFERS ARE
1435=CFFERED THERE BY NUMERCUS VENDCRS, CORRECT?

1436=A. RI GHT.

1437=Q  AND YOU HAVE PARTI Cl PATED FROM TI ME TO TI ME I N VOLUME
1438=DI SCOUNT PROGRAMS, AS WELL, CORRECT?

1439=A. WHAT DO YOU MEAN BY VOLUME DI SCOUNT PROGRAMS? ALL
1440=PUBLI SHERS HAVE VOLUME DI SCOUNTS, YES.

1441=Q BEYOND WHAT' S I N THE PUBLI SHED TERMS?

1442=A. HOW IS THAT DI FFERENT THAN A STOCK OFFER? |'M SORRY, |'M
1443=NOT SUPPOSED TO ASK YOU QUESTI ONS, BUT --

1444=Q  YOU VE RECEI VED OFFERI NGS FROM TI ME TO TI ME THAT THE MORE
1445=YQU BUY, THE LESS YQU PAY, CORRECT?

1446=A. YES, THAT' S TRUE, WE HAVE.

1447=Q  AND YQU VE ALSO RECEI VED NEW STORE OPENI NG TERMS NOT
1448=CONTAI NED | N PUBLI SHERS' PRI CE SCHEDULES, CORRECT?

1449=A. WHEN WE OPENED OUR NEW STORE, WE NMAY HAVE GOTTEN A FEW-- A

1450=FEW EXTENDED DAY PROGRAMS, | TH NK

1451=Q AN EXTENDED DAY PROGRAMS MEANS WHAT?

1452=A. YOU CAN PAY | N LONGER THAN 30 DAYS.

1453=Q AND THAT' S WHEN YOU OPENED THE FOURTH STREET STORE?
1454=A. FOURTH STREET STCRE.

1455=Q I N 1997.

1456=A. YES.

1457=Q | N NOVEMBER, RI GHT?

1458=A. THAT' S CORRECT.

1459=Q  OKAY. AND THERE ARE NUMERCQUS OCCASI ONS WHEN YQU, CODY' S,
1460=DCES NOT PAY FCR BOOKS ON THE TERVMS THAT ARE I N THE RED BOCK,
1461=CORRECT?

1462=A. WVELL, |'D STILL SAY THAT THE VAST MAJORI TY OF TERMS ARE
1463=CONSI STENT W TH THE RED BOOK, BUT THERE ARE EXAMPLES AND
1464=PROBABLY NUMEROUS EXAMPLES, WH CH ARE DI FFERENT THAN THE BOCK,
1465=YES.

1466=Q | THI NK YQU SAI D AT LEAST 10 PERCENT ARE STOCK OFFERS
1467=ALONE, CORRECT?

1468=A. VELL, NO MORE THAN 10 PERCENT.

1469=Q  WELL, LET ME ASK YOU ABOUT A FEW OTHER | NVO CES.

1470=AND | ' M GO NG TO NOW TURN TO THE BOCK THAT YOU HAVE

1471=I N FRONT OF YOU, YOUR HONOR. THE FI RST ONE WOULD BE EXH BI T
1472=6503. TO TRY TO SPEED TH S UP, YOUR HONCR, WHAT WE HAVE DONE
1473=FOR BOTH YOU AND THE W TNESS | S H GHLI GHTED THE -- SOVE OF THE



1474=MATERI AL, AND THEN ALSO WE PUT A COPY OF THE APPLI CABLE RED

1475=BOOK PAGE THAT PERTAINS TO THE | NVvO CE PERIOD OF TI ME, AND VE
1476=HAVE TABBED THAT, SO THAT YQU CAN EASILY TURN TO IT. THAT' S
1477=VWHAT THAT TAB | S, YOUR HONCR

1478=THE COURT: ALL RI GHT.

1479=BY MR PETROCELLI :

1480=Q  OKAY, SO LOCKI NG AT EXHI BI T 6503, DO YOU HAVE THAT?
1481=A. YES, | DO

1482=Q  OKAY, NOW THERE S A SI TUATI ON WHERE YOU RE GETTI NG
1483=50 PERCENT DI SCOUNT I N 1996 I N OCTOBER FOR TRADE BOCKS,
1484=CORRECT?

1485=A. THAT | S CORRECT.

1486=Q  OKAY, AND | F YOU LOOK TO THE APPLI CABLE RED BOOK PAGE,
1487=VWHICH I S IN THE SAME TAB, SIR I N THE SAME TAB --

1488=A. R GHT.

1489=Q -- YOU LL SEE IT'S RI GHT BEH ND THERE.

1490=A. UM HUWM

1491=Q AND YOQU LL SEE THAT THE APPLI CABLE RATE THERE | S, WHAT,
1492=47 PERCENT, CORRECT?

1493=A. CORRECT.

1494=Q  OKAY. AND THERE S NOTHI NG -- BY LOCKI NG AT THI S RED BOOK
1495=PACGE, YOQU CAN T DETERM NE THAT YQU PAID -- YQU GOT A 50 PERCENT
1496=DI SCOUNT AS OPPCSED TO A 47 PERCENT DI SCOUNT, CORRECT?

1497=A. NOT FROM THE RED BOOK, NO.

1498=Q YQU COULD TELL FROM THE | NVO CE, THOUGH.

1499=A. THAT IS TRUE.

1500=Q AND BY THE WAY, | THI NK YOU ANSVWERED THI S, BUT, YOU DON T
1501=SAVE THE STOCK OFFERS THAT SUPPCRT THE H GHER DI SCOUNT AND FI LE
1502=THEM W TH YOUR | NvO CES, DO YQU?

1503=A. NO

1504=Q  OKAY, LET'S TURN TO THE NEXT ONE, WHICH IS -- AND THEY
1505=SHOULD BE I N CRDER, THERE -- EXHI BI T 6504.

1506=A. YES, SIR

1507=Q  OKAY, THAT'S A OCTOBER 20 -- AN OCTOCBER, 1997 -- OCTOBER,
1508=1997 INVAO CE. DO YOU SEE THAT? AND THERE S 52 PERCENT
1509=DI SCOUNTS THERE.

1510=A. YES.

1511=Q AND IF YOU GO TO THE RED BOOK PAGE, YQU LL SEE THE
1512=APPLI CABLE RATES.

1513=AND BY THE WAY, WE ACTUALLY COUNTED UP THE NUMBER OF
1514=UNI'TS ORDERED, AND I T COVES TO 432 TITLES -- 432 UNITS, |
1515=SHOULD SAY. SO ASSUM NG THAT I T'S 432, THE APPLI CABLE RATE
1516=WOULD HAVE BEEN WHAT, SI R, BETWEEN - -

1517=A. YOU KNOW |' M SORRY, BUT, YOU KNOW THIS | S -- MACM LLAN
1518=HAD BECOVE AT THAT TI ME A VERY COWPLI CATED PUBLI SHER, AND THEY
1519=NMAY HAVE HAD SEPARATE DI SCOUNTS FOR COWPUTER BOCOKS. | T MNAY
1520=HAVE EVEN BEEN A SEPARATE COWPUTER - -

1521=Q TH S IS THE COVMPUTER

1522=A. THI S | S COVPUTER.

1523=Q YES, | HAVE PUT | N FRONT OF YOU THE RED BOOK PAGE FOR THE
1524=COVMPUTER PUBLI SHI NG | MPRI NT, AND YOU LL SEE THAT FOR ORDERS

1525=UNDER 500 I T'S 46 PERCENT, AND FOR ORDERS OF 500 OR MORE IT'S
1526=48 PERCENT.

1527=A. | SEE THAT, YES, SIR

1528=Q OKAY. AND YQJ GOT 52 PERCENT.

1529=A. AND | SEE THAT, TOO, YES.

1530=Q AND AGAI N, YOU CANNOT TELL WHAT PRI CE YOU WOULD HAVE PAI D,
1531=CR DI D PAY, | SHOULD SAY, FOR THE ORDER BY JUST LOCKI NG AT THE
1532=RED BOOK TERM5, CORRECT?

1533=A. THAT' S CORRECT.

1534=Q LET' S TURN TO THE NEXT ONE, EXH BI T 6505. THERE YOU SEE AN
1535=APRIL '95 I NVO CE, AND | BELI EVE YOUR COUNSEL SHOWED YOU THI S
1536=ONE ON DI RECT EXAM NATI ON.

1537=A. YES.

1538=Q AND HE ASKED YOU ABOUT THE 50 PERCENT DI SCOUNT, AND | THI NK
1539=YQU SAI D THAT COVPUTER BOOKS ARE TYPI CALLY PRI CED AT

1540=50 PERCENT. DO YQU SEE THAT?

1541=A. SOVETI MES THEY' RE PRI CED THAT WAY, YES.

1542=Q AND GO TO THE APPLI CABLE RED BOOK PAGE FOR MACM LLAN
1543=COVMPUTER PUBLI SHI NG.



1544=A. YES.

1545=Q AND YQU LL SEE THAT THE DI SCOUNT RATE IS NOT 50 PERCENT FOR
1546=COVPUTER BOOKS, BUT 45 PERCENT. DO YOU SEE THAT?

1547=A. | SEE THAT.

1548=Q  OKAY. AND AGAI N, BY LOOKING AT THE RED BOCK, YQOU COULD NOT
1549=TELL WHAT YQU ACTUALLY PAI D FOR THE BOOKS.

1550=A. THAT' S CORRECT.

1551=Q TURN TO EXHI BI T 6506, NEXT ONE, AND THAT'S A MCGRAW H LL
1552=I N\vO CE, CORRECT?

1553=A. RIGHT, THAT' S CORRECT.

1554=Q AND THERE YOU ORDERED A TOTAL OF 64 BOOKS, AT A 52 PERCENT
1555=DI SCOUNT, AND THE CORRESPONDI NG RED BOCOK ENTRY | S 46 PERCENT,
1556=CORRECT?

1557=A. THAT | S CORRECT.

1558=Q AND W THOUT LOOKI NG AT THE I NVO CES OR SOME BUSI NESS RECCRD
1559=THAT SUMVARI ZES THE | N\VO CES, THERE WOULD SI MPLY BE NO WAY TO
1560=KNOW WHAT YOU ACTUALLY PAI D FOR THE BOOKS, CORRECT?

1561=A. YOU D HAVE TO LOOKX AT THE | NvO CE, YES.

1562=Q  DCES YOUR COVPANY HAVE SOMVE Kl ND OF BUSI NESS RECCRD THAT
1563=SUMVARI ZES | N\VO CE DATA?

1564=A. WELL, WE HAVE A COWUTER SYSTEM THAT YOU COULD GET SOME
1565=SUMVARI ES, YES.

1566=Q |'LL SHOWYOU ONE MORE, SIR, THAT'S EXH BI' T 6509, AND THEN
1567=I"'LL STCP ON THE | NvO CES.

1568=A. CKAY.

1569=Q THAT' S HARPER COLLI NS, NOVEMBER 21, 1996, SHOW NG A
1570=50 PERCENT DI SCOUNT. |F YOU TURN TO THE APPLI CABLE RED BOCOK
1571=PAGE THERE, YOU LL SEE I T'S 45 PERCENT, AND | F YOU ORDERED
1572=ELECTRONI CALLY, ANOTHER 1 PERCENT, SO THE MOST YOU COULD DERI VE
1573=WOULD BE 46 PERCENT, CORRECT?

1574=A. ACCORDI NG TO YOUR RED BOOK, BUT | SEEM TO REMEMBER THAT --

1575=WELL, YES, | THINK THAT'S --
1576=Q  VELL, IT'S NOT MY RED BOOK, SIR, TRUST ME.

1577= ( LAUGHTER. )

1578=A. I T'S MY RED BOOK, | ACCEPT. | WLL ANSWER THE QUESTI ON.
1579=Q LET' S GET THAT CLEAR

1580=A. |'LL ANSWER YOUR QUESTION. THAT IS CORRECT, SIR

1581=Q  OKAY, NO MORE W TH THOSE | NVO CES.
1582=THE COURT: ALL RIGHT, | TH NK WE' LL TAKE THE
1583=MORNI NG RECESS.

1584=MR PETROCELLI: OKAY, YOUR HONCR

1585=THE COURT: TILL 10:15.

1586=THE CLERK: ALL RI SE.

1587=( RECESS TAKEN FROM 9:58 A°M TO 10:20 A M)
1588=( CONTI NUED ON FOLLOW NG PAGE. NOTHI NG OM TTED. )
1589=

1590=

1591=

1592=

1593=

1594=

1595=

1596=

1597=

1598=

1599=

1600= THE COURT: ALL RIGHT. FURTHER CROSS- EXAM NATI ON.
1601=BY MR PETROCELLI :

1602=Q MR ROSS, WHEN WE WERE TALKI NG ABOUT HOW PUBLI SHERS
1603=COMMUNI CATE TERVS TO BOOKSELLERS, ONE OF THE THI NGS THAT HAPPENS
1604=1 S THAT PUBLI SHERS HAVE SALES REPS, AND SALES REPS PI CK UP THE
1605=PHONE AND CALL YQU OR YOQU CALL THEM CORRECT?

1606=A. YES.

1607=Q. AND SQOVETI MES YQU VI SIT WTH SALES REPS, RI GHT?

1608=A. YES.

1609=Q AND IT'S WHEN YOU RE I N THAT | NTERACTI ON W TH SALES REPS
1610=WHEN YQU DI SCUSS TERM5, NEGOTI ATE TERMS, ET CETERA, CORRECT?
1611=A. YES.

1612=Q  AND THAT'S, FOR EXAMPLE, WHEN STOCK OFFER COPPORTUNI TI ES MAY
1613=BE DI SCUSSED, CORRECT?



1614=A. YES.

1615=Q NOW A STOCK OFFER IS TYPI CALLY 1 TO 2 PERCENT ADDI Tl ONAL
1616=PRI CE DI SCOUNT, | N THAT RANGE, CORRECT?

1617=A. YES, THERE ARE DI FFERENT KI NDS OF STOCK OFFERS, BUT THAT' S
1618=ONE OF THEM YEAH, SURE.

1619=Q WOULD YOQU SAY THAT 1 TO 2 PERCENT IS A SOVEWHAT TYPI CAL
1620=RANCE?

1621=A. YES.

1622=Q  OKAY. NOW ON THE LAST EXHI BIT | SHOWED YQU, THE
1623=HARPERCCLLI NS EXHI BI T, WH CH WAS 6509, THE I NvO CE THERE - -
1624=A. UM HW

1625=Q -- NOT DEALI NG WTH COWUTER BOCOKS, WE SAWA -- A GAP OF
1626=5 PERCENT BETWEEN WHAT THE RED BOCOK SAI D, 45 PERCENT, AND VWHAT
1627=WAS STATED ON THI S I NVO CE, WH CH WAS 50 PERCENT?

1628=A. RIGHT.

1629=Q AND YOU SPECULATED THAT THAT M GHT BE A STOCK COFFER
1630=PURCHASE?

1631=A. YES.

1632=Q THAT' D BE KIND OF H G4 FOR JUST A STRAI GHT- QUT STOCK OFFER,
1633=WOULDN T | T?

1634=A. THERE HAVE BEEN STOCK COFFERS FOR 50 PERCENT DI SCOUNT.

1635=Q ONE OTHER EXPLANATION | S THAT THE SALES REP OFFERED A 1 TO 2
1636=PERCENT PRI CE DI SCOUNT ON THE STOCK OFFER, AND YQOU NEGOTI ATED
1637=H M UP TO 5 PERCENT?

1638=A. NO

1639=Q  THAT' S CERTAINLY A --

1640=A. NO, | WOULD NOT.

1641=Q -- SOVETHI NG THAT -- YOU WOULD NOT HAVE DONE THAT?

1642=A. NO. IT JUST DOESN T HAPPEN I N OUR BUSI NESS.

1643=Q. BUT YOU HAVE NO EXPLANATI ON LOCKI NG AT THE -- AT THE | NvO CE
1644=VWHAT THAT ADDI TI ONAL -- OR WHAT THAT ENTI RE DI SCOUNT | S REALLY
1645=ATTRI BUTABLE TO, DO YQU?

1646=A. NO.

1647=Q  WOULD YOU NOT AGREE W TH ME THAT THE ONLY REALLY VWAY TO FI ND
1648=CUT WHAT YOUR ACTUAL PURCHASES ARE, YCQOUR ACTUAL PURCHASES PRI CES
1649=ARE AND YOUR ACTUAL DI SCOUNTS ARE, IS TO LOOK AT THE | NvO CES,

1650=CORRECT?
1651=A. CORRECT.

1652=Q AND THAT USI NG THE | N\VOl CES WOULD BE THE MOST ACCURATE WAY
1653=TO COMPARE WHAT CODY' S PURCHASES AND THE PRI CES THEY PAY AND THE
1654=DI SCOUNTS THEY RECEI VE W TH THOSE OF BARNES & NOBLE OR BORDERS,
1655=CORRECT?

1656=A.  YES.

1657=Q HAVE YOU PREPARED A SUMVARY OF THAT | N\VO CE DATA TO BE
1658=PRESENTED | N COURT?

1659=A. HERE TODAY?

1660=Q  YES.

1661=A.  NO.

1662=Q YOU RECEI VE, | BELIEVE, AS WAS ELI CI TED ON DI RECT
1663=EXAM NATI ON DI SCOUNTS APPLI CABLE TO RETAI L DI STRI BUTI ON CENTERS
1664=CR RDC S, CORRECT?

1665=A.  YES.

1666=Q AND YOU HAVE A SOVEWHAT SMALL FACI LITY, CORRECT?

1667=A. YOU MEAN MY BUSI NESS?

1668=Q NO, YOUR -- YOUR ROC.

1669=A. UM WHAT DO YOU MEAN - - | GUESS, YEAH, SURE.

1670=Q BUT YOU RECEI VE THE SAME PERCENTAGE DI SCOUNT THAT THE
1671=RETAI LERS W TH - - W TH EXTREMELY LARGE FACI LI TI ES RECEI VE,
1672=CORRECT?

1673=A. | DON T KNOW WHAT THEY RECE! VE.

1674=Q |F -- ASSUME I T'S RED BOOK. THE RED BOOK HAS THE SAVE

1675=PERCENTACE WHETHER I T'S A SVALL FACILITY OR A VERY, VERY LARCE
1676=FACI LI TY, CORRECT?

1677=A. YES.
1678=Q AND THE ONLY FACILITY THAT HAS ANY SORT OF RDC CAPABI LI TY,
1679=AS YQU TESTIFIED, |S TELEGRAPH -- IS FOURTH STREET, CORRECT?

1680=A. NO, NOT NECESSARI LY BECAUSE ALL RDC S DON' T REQUI RE A
1681=LOADI NG DOCK.

1682=Q  VELL, YOU RE AHEAD OF ME NOW

1683=A. CKAY.



1684=Q MY QUESTI ON WAS THE ONLY RDG TYPE FACI LI TY THAT YOQU HAVE IS
1685=AT WHAT STORE?

1686=A. | DON T KNOW WHAT AN RDC-TYPE FACILITY --

1687=Q  LOADI NG DOCK WAREHOUSE.

1688=A. LOCATED DOCK | S AT FOURTH STREET.

1689=Q  WAREHOUSE?

1690=A. WE DON T HAVE A SEPARATE WAREHOUSE.

1691=Q OKAY. SO YOU HAVE THE LOADI NG DOCK AT FOURTH STREET, RI GHT?
1692=A. YES.

1693=Q. AND UNDER THE TERM5 OF MOST OF THE PUBLI SHERS, THAT' S THE
1694=0ONLY LOCATI ON THAT' S ELI G BLE TO RECElI VE THE RDC DI SCOUNTED
1695=SHI PMENTS, CORRECT?

1696=A. | DON T BELI EVE THAT' S TRUE.

1697=Q  YOU CGET THEM AT THE OTHER STORE AS WELL, CORRECT?

1698=A. YES.

1699=Q EVEN THOUGH THERE' S NO LOADI NG DOCK THERE, CORRECT?

1700=A. YES.

1701=Q. AND YOQU VE BEEN ABLE TO TAKE ADVANTAGE OF PUBLI SHER TERMS
1702=THAT PERM T YOU TO RECElI VE THEM AT THE OTHER FACI LI TY, CORRECT?
1703=A. VWHEN THE TERM5 WARRANT I T, | CAN DO THAT, YES.

1704=Q  NOW BANTAM DOUBLEDAY, FOR EXAMPLE, REQUI RES YOUR

1705=DI STRI BUTI ON CENTER TO BE A FREE- STANDI NG OPERATI ON, WHOSE
1706=PRI MARY FUNCTI ON | S WAREHOUSI NG AND DI STRI BUTI ON OF BOOKS,
1707=CORRECT?

1708=A. | DON T REMEMBER THEIR SPECIFIC TERMS. | DON T KNOW
1709=Q BUT VE KNOWTHI' S: YOUR FOURTH STREET FACI LI TY WHERE THE
1710=LOADI NG DOCK IS I S NOT A FREE- STANDI NG DI STRI BUTI ON CENTER,
1711=CORRECT?

1712=A. THAT' S CORRECT.

1713=Q AND EVEN THOUGH I T'S NOT A FREE -- AND FURTHERMORE, THE
1714=FOURTH STREET STORE'S MAIN FUNCTION IS TO SELL BOOKS. IT' S A
1715=BOOKSTORE, CORRECT?

1716=A. YES.

1717=Q  YET YOQU DO RECEI VE RDC SH PMENTS THERE FROM THE BANTAM
1718=DOUBLEDAY, CORRECT?

1719=A. | DON'T KNOWIF | RECElI VE THEM ON FOURTH STREET OR ON
1720=TELEGRAPH. | JUST DON T KNOW RI GHT NOW

1721=Q  VELL, LET"S TURN TO EXHIBIT 6 IN THE BINDER I N FRONT OF YQOU.
1722= " CAUSE |' M HAVI NG TROUBLE SEEI NG THESE, |'VE HANDED
1723=0UT SOVE MAGNI FYI NG GLASSES, YOUR HONOR.

1724= THE COURT: THANK YOU.

1725= (PAUSE I N THE PROCEEDI NGS. )

1726=BY MR PETROCELLI :

1727=Q. AND | PUT THE -- | PUT THE BANTAM DOUBLEDAY -- | PUT THE

1728=BANTAM DOUBLEDAY RED BOCK | N FOR THE YEAR 1999 S| NCE THAT' S
1729=FAI RLY CURRENT, AND YQU | NDI CATED ON YOUR DI RECT EXAM NATI ON
1730=THAT THAT IS ONE OF THE VENDORS FROM WHOM YQU BUY BOCKS,
1731=CORRECT?

1732=A. YES.

1733=Q AND YOU WLL SEE HERE ON EXH BIT 6 UNDER THE TERVMS
1734=APPLI CABLE TO RETAIL DI STRI BUTI ON CENTER, THAT THE REQUI REMENTS
1735=1 NCLUDE A FREE- STANDI NG OPERATI ON WHOSE PRI MARY FUNCTI ON | S
1736=WAREHOUSI NG AND DI STRI BUTI ON OF BOCKS, CORRECT? DO YOQU SEE
1737=THAT?

1738=A. YES, | SEE THAT.

1739=Q OKAY. AND YOU DON' T HAVE ANY RDC FACI LI TY THAT MEETS THOSE
1740=REQUI REMENTS, CORRECT? |S THAT CORRECT?

1741=A. |'D HAVE TO READ THI S CAREFULLY. WE DON' T --
1742=Q NO.
1743=A.  VE --

1744=Q  WELL, DO YOU HAVE ANY RDC FACI LI TY THAT WHOSE PRI MARY
1745=FUNCTI ON | S TO WAREHOUSE BOCKS, AND THAT' S FREE- STANDI NG?
1746=A. WVE DON T HAVE A FREE- STANDI NG FACI LI TY.

1747=Q  OKAY.

1748=A. THAT' S CORRECT.

1749=Q SO TO THE EXTENT THAT YQOU RECEI VE ANY RDC DI SCOUNTS FROM

1750=BANTAM DOUBLEDAY DELL, YOU ARE DA NG SO I N VI CLATI ON OF THEIR
1751=POLI CY, CORRECT?

1752=A. | WOULD NOT ADM T TO THAT, SI R, BECAUSE WE HAVE READ THEI R
1753=PCLI CI ES - -



1754=Q  OKAY?

1755=A. -- VERY CAREFULLY AND WE ARE I N COVPLI ANCE. | DO NOT KNOW
1756=IF THHS IS - -

1757=Q YOQU WON' T --

1758=A. -- OR NOI.

1759=Q  YOU HAVE NO EXPLANATI ON AS YOQU SIT HERE ON THE STAND HOW
1760=I'S YOU CAN RECEI VE RDG DI SCOUNTED SHI PMENTS AT YOUR FACI LI TY
1761=VI EW OF THI S STATED POLI CY, CORRECT?

1762=A. THAT | S CORRECT.

1763=Q. |'M GO NG TO TURN TO THE SUBJECT OF VOLUME DI SCOUNTS FOR A
1764=SECOND. | ASKED YOU ABOUT VOLUME DI SCOUNTS THAT YOU MAY RECEI VE
1765=FROM TIME TO TIME. YOU ALSO G VE AS A BOOKSELLER VOLUME

1766=DI SCOUNTS, CORRECT?

1767=A. WE HAVE FROM TI ME TO TI ME, YES.

1768=Q AND YQU d VE VCOLUME DI SCOUNTS TO CUSTOVERS BECAUSE SELLI NG
1769=I N VOLUME | S LESS LABOR | NTENSI VE AND THUS SAVES YOU MONEY,
1770=CORRECT?

1771=A. THAT WOULD -- YES.

1772=Q LET'S TALK ABQUT A BIT ABOUT CO- CP ALLOMNCES. YQU HAVE
1773=BEEN QUI TE AGGRESSI VE | N NEGOTI ATI NG FOR CO- OP FUNDS, CORRECT?
1774=A. YES.

1T
I'N

1775=Q  AND YOU ALSO NEGOTI ATE FOR CO-OP FUNDS FOR | N- STORE DI SPLAY
1776=0R PLACEMENT OF BOOKS, CORRECT?

1777=A.  YES.

1778=Q LET'S LOOK AT EXH BI T 6520, |F YOU WOULD, PLEASE, MR ROSS.
1779=A.  6520.

1780=Q  YES.

1781=A. THAT IT?

1782=Q THAT WAS A MULTI- PAGE DOCUMENT. |F YOU LOOK AT THE VERY
1783=END, AFTER THE PAPER CLIP, YOU WLL SEE A LETTER FROM YOU TO
1784=AVON BOOKS DATED JANUARY 26, 1996. DO YOU SEE THAT, MR ROSS?
1785=A. YES, | DO.

1786=Q AND THERE YOU ARE SEEKI NG CO OP ALLOMNCE FOR | N STORE
1787=PLACEMENT FROM AVON BOOKS, CORRECT?

1788=A. 1S -- THE LETTER IS TH' S -- |'M SORRY. ( REVI EW NG
1789=DOCUMENT. )
1790= THAT' S WHAT | T LOOKS LIKE, YES, SIR

1791=Q AND AT THE TI ME THAT YOU RE ASKING FOR THI S -- WELL, LET ME
1792=ASK YOU THIS: WHY DIDN' T YOU JUST GO TO THE RED BOOK AND LOOK
1793=IT UP? VWHY DID YOU WRITE TH S LETTER?

1794=A. AT THE TIME IN 1996, |'M NOT AWARE THAT PLACEMENT ALLOWANCES
1795=WERE PUBLI SHED I N THE RED BOCK.

1796=Q  OKAY. BUT EVEN THOUGH THEY WERE NOT PUBLI SHED, YQU DI D NOT
1797=BELI EVE THAT WAS AN | MPEDI MENT TO YOUR ASKI NG FOR CO CP,
1798=CORRECT?

1799=A. VELL, | KNEW THAT CHAI NS WERE CGETTI NG PLACEMENT ALLOWANCE.

1800=Q SO -- AND YOQU DIDN T TH NK THERE WAS ANYTHI NG WRONG W TH
1801=YOUR CETTI NG CO- OP, EVEN THOUGH I T WAS NOT A PUBLI CLY STATED
1802=TERVS?

1803=A. | BELIEVE THAT IT WAS RIGHAT FOR THE US TO GET WHAT WAS
1804=AVAI LABLE TO THE CHAI NS.

1805=Q  AND YOQU KNEW OF NO REASON WHY YOU SHOULDN T ASK FOR I T
1806=ElI THER, CORRECT?

1807=A. CORRECT.

1808=Q SO THE | DEA THAT SOVETHI NG I'S NOT PUBLISHED | SN T A STOP
1809=SIGN FOR YQU, IS IT?

1810=A. NO  OKAY.

1811=Q NOW IF YOU LOOK AT THE RED BOCK, BY THE WAY, WHICH IS THE
1812=NEXT DOCUMENT W TH THE YELLOW TAB THAT FOLLOWNS THI S LETTER UNDER
1813=C0- OP ADVERTI SI NG PCLI CY, | T SAYS "CONTACT THE SALES REP FOR
1814=DETAILS." DO YOU SEE THAT?

1815=A. YES.

1816=Q AND YOU WROTE THI S LETTER, AND YOU TOLD THEM WHAT KI ND OF
1817=DOCUMENTATI ON YOU WOULD PROVI DE I N ORDER TO SUPPORT THE CO- OP
1818=ALLOMNNCE, CORRECT?

1819=A. YES.

1820=Q  AND YQU ALSO SAI D THAT NO OTHER DOCUMENTATI ON THAN THE TYPE
1821=THAT YOU WANTED TO PROVI DE WOULD BE REQUI RED, CORRECT?

1822=A. YES.

1823=Q SO I N EFFECT, YOU VERE DI CTATI NG A TERM TO AVON?

1824=A. NOT EXACTLY.



1825=Q  OKAY.
1826=A. | T HAD BEEN MY UNDERSTANDI NG THAT THE CHAINS DI D NOT PROVI DE
1827=DOCUMENTATI ON | N THE FORM OF, YOU KNOW PI CTURES, THINGS LI KE
1828=THAT. SO | FELT THAT WE WERE -- | T WAS REASONABLE FOR US TO
1829=REQUEST THE SAME -- THE SAME KI NDS OF TERVE.

1830=Q ISN T IT TRUE THAT THE REASON WAS NOT JUST BECAUSE THE
1831=CHAINS DID | T, BECAUSE YOU DI DN' T WANT TO BE BURDENED W TH
1832=BURDENSOVE DOCUMENTATI ON REQUI REMENTS, CORRECT?

1833=A. | T WOULD HAVE BEEN A BURDENSOVE DOCUVENTATI ON REQUI REVENT.
1834=Q AND THAT WAS ONE OF THE REASONS YOU WROTE THAT IN YOUR
1835=LETTER, CORRECT?

1836=A. | WOULD NOT HAVE ASKED FOR IT IF | HAD NOT HAVE KNOAN THAT
1837=OTHER PEOPLE WEREN T BEI NG BURDENED BY | T AS WELL.

1838=Q DI D YOU NOT TESTIFY AT YOUR DEPOSI TI ON THAT WHAT YOU WERE
1839=THI NKI NG ABOUT WAS THAT YOU DI DN' T WANT TO BE BURDENED W TH
1840=BURDENSOVE DOCUMENTATI ON EVEN | F THE PUBLI SHER REQUI RED
1841=BURDENSOVE DOCUVENTATI ON?

1842=A. THAT' S TRUE.

1843=Q OKAY. LET'S TURN TO THE SUBJECT OF CO CP FOR PLACEMENT W TH
1844=REGARD TO BANTAM DOUBLEDAY.

1845=A. WHERE 1S THAT? |S THAT THE NEXT PAGE?

1846=Q YEAH. LOOK AT EXH BI T 6521.

1847=A. (REVI EW NG DOCUMENTS. )

1848=Q NOW THERE, SIR YOU HAVE A SIM LAR LETTER, TH' S TIME TO
1849=BANTAM DOUBLEDAY, CORRECT?

1850=A. YES.
1851=Q AND, AGAIN, YOU COULDN T GO TO THE RED BOCOK FOR THE CO- OP
1852=PLAN, CORRECT?

1853=A. | DON T REMEMBER
1854=Q WASN' T I N THE RED BOCK, WAS | T?
1855=A. | DON T REMEMBER  BUT --

1856=Q VELL, IF IT WAS, YOU WOULD HAVE JUST FOLLONED WHAT THE RED
1857=BOOK SAI D, RI GHT?

1858=A. YES.

1859=Q ' CAUSE YQU DON' T DEVI ATE FROM THE RED BOCK, RI GHT?

1860=A. PARDON ME.

1861=Q YOU DON T DEVI ATE FROM THE RED BOCK, DO YOU?

1862=A. WELL, | HAVE.

1863=Q NOW LOOK AT THE LAST -- LOOK AT THE LAST PARAGRAPH OF THI S
1864=LETTER DATED JANUARY 29, 1996. |IT SAYS "TH S PLAN | S COVPARABLE
1865=TO ARRANGEMENTS CURRENTLY I N PLACE W TH OTHER MAJOR PUBLI SHERS
1866=I NCLUDI NG PENGUI N U. S. A., HARPERCOLLI NS AND SI MON & SCHUSTER. "
1867=DO YQU SEE THAT?

1868=A. YES.
1869=Q. NOW I N FACT, THAT WAS NOT A TRUE STATEMENT, CORRECT?
1870=A. | BELIEVE IT WAS A TRUE STATEMENT.

1871=Q I N FACT, THOSE CO- OP ARRANGEMENTS W TH THOSE OTHER
1872=PUBLI SHERS HAD NOT TAKEN PLACE AT THE TI ME YOU WROTE THI S
1873=LETTER. YOU WERE TRYI NG TO CREATE THE | DEA THAT THERE WAS A
1874=COVPETI Tl VE OFFER THAT THE PUBLI SHER HAD TO MATCH, WHEN, IN

1875=FACT, YOU DI D NOT HAVE SUCH AN OFFER, CORRECT?
1876=A. | DON T BELI EVE THAT'S TRUE, SIR

1877=Q I T |'S TRUE THAT THE ARRANGEMENTS THAT YOU SAl D W\ERE
1878=CURRENTLY I N PLACE, | N FACT, HAD NOT BEGUN UNTIL A PO NT LATER
1879=I N TI ME, CORRECT?

1880=A. | WOULD -- | DON' T KNOW BUT | KNOW | WOULD NOT HAVE -- |
1881=WOULD NOT HAVE LI ED.

1882=Q WELL, CAN WE TURN TO PAGE 330 OF YOUR DEPOSI TION. THAT'S --
1883=THAT' S RI GHT THERE. YOU HAVE TO GO TO THE VOLUVE THAT HAS PAGE
1884=330 IN IT, MR ROSS, AND LET'S GO TO PAGES (SIC) 8 AND 9, THE
1885=BEG NNI NG,

1886=A. (REVI EW NG DOCUMENT. )

1887= THE COURT: HE SAID TO GO TO PAGES (SIC) 8 AND 9.
1888= MR, PETROCELLI: PAGE 330, YOUR HONCR

1889= THE COURT: OH, | SEE.

1890= MR PETROCELLI: AND LINE -- LINE 8 AND 9.

1891= THE COURT: YEAH.

1892= MR PETROCELLI: THE QUESTION | S:

1893= "DCES TH S REFRESH YOUR RECOLLECTI ON THAT AS OF

1894= JANUARY 29TH, 1996, CODY WAS RECEI VI NG CO CP FOR



1895= PLACEMENT FROM PENGUI N U. S. A., HARPERCCLLI NS AND
1896= SI MON SCHUSTER?

1897= "ANSVER:  WELL, My RECOLLECTION IS THAT IT DIDN T
1898= BEG N UNTIL LATER, BUT | DON' T REMEMBER THE EXACT
1899= DATES. "

1900= YOU SEE THAT?

1901=A. YES.

1902=Q OKAY. NOW ISNTIT -- ISNT IT TRUE THAT YOU SORT OF

1903=STRETCHED THE TRUTH I N YOUR DEALI NGS W TH YOUR PUBLI SHERS?
1904=A. NO NGO, SIR

1905=Q  OKAY. CAN YOQU TURN TO PAGE 331, LINES 3 TO 9?

1906=A. YES.

1907=Q
1908= "Q WOULD YOU HAVE M SREPRESENTED TO

1909= MR. SHAOUP AT BDD THAT YOU WERE, | N FACT,

1910= RECEI VI NG CO-OP FOR PLACEMENT FROM PENGUI N,
1911= HARPERCOLLI NS AND SI MON & SCHUSTER?

1912= "A. NOT -- NO. NO ALTHOUGH | M GHT
1913= HAVE -- | WOULD NOT HAVE M SREPRESENTED IT --
1914= M SREPRESENTED I T. | M GHT HAVE -- | M GHT HAVE
1915= STRETCHED I T. BUT | JUST CAN T REMEMBER. "

1916=A. SIR | CAN --
1917=Q TURN TO EXHIBIT - -

1918=A. YES.
1919=Q  -- 6525, PLEASE.
1920= THIS IS RANDOM HOUSE. QUT OF YOUR DEPCSI TION, SIR

1921=WE' RE NOW BACK | NTO THE EXHI BI T Bl NDER

1922=A. YES, SIR

1923=Q NOW TH S IS AN EXAMPLE OF A LETTER YOQU RECElI VED FROM RANDOM
1924=HOUSE, AND |'VE H GHLI GHTED THE PORTI ONS THAT | WANT TO DI RECT

1925=YOUR ATTENTION TO IN THE M DDLE, WHERE I T SAYS THAT "TH S CLAI M
1926=I S BEI NG REI MBURSED ON A ONE TI ME ONLY BASIS. I N THE FUTURE
1927=PLEASE PROVI DE THE FOLLOW NG | NFORVATI ON." AND THEY ASK FOR AN
1928=ACTUAL PHOTOGRAPH OF THE | N STORE PLACEMENT.

1929= DO YOU SEE THAT?

1930=A. YES.

1931=Q AND THEN YOU SUBM TTED ANOTHER CLAI M W THOUT PROVI DI NG
1932=THE -- THE REQUI SI TE DOCUMENTATI ON, AND THEY THEN SENT YQU
1933=ANOTHER A LETTER, CORRECT?

1934=A. YES.

1935=Q AND IF YOU TURN TO THE NEXT EXHI BI T, YOU LL SEE THAT LETTER
1936=A. ( REVI EW NG DOCUMENT. )

1937=Q YQU SEE THAT, SIR?

1938=A. YES.

1939= THE COURT: 65277

1940= MR PETROCELLI: FOR THE RECORD, THAT IS
1941=EXH BI T 6527.

1942= THE WTNESS: RIGHT. YES.

1943=BY MR PETROCELLI :

1944=Q AND EVEN THOUGH YOU DI DN T PROVI DE THE DOCUMENTATI ON, THEY
1945=NONETHELESS PAI D YOUR CLAI M BUT TOLD YOQU THAT THEY' RE NOT GO NG
1946=TO DO I T AGAI N UNLESS YQU PAY THE -- UNLESS YOU PROVI DE THE - -
1947=A. RIGHT.

1948=Q -- THE PHOTCS, CORRECT?

1949=A. THAT' S CORRECT.

1950=Q NOW TURN TO EXH BI T 6528. AND ONCE AGAI N, YOU MAKE A CLAIM
1951=W THOUT PROVI DI NG THE DOCUMENTATI ON, AND THEY ONCE AGAI N PAY,
1952=CORRECT?

1953=A. YES.

1954=Q  AND FI NALLY ON CO-OP, YQU ASKED FOR AND RECEI VED

1955=REl MBURSEMENT BECAUSE YOU PLACED ADS ON THE | NTERNET, CORRECT?
1956=A. YES.

1957=Q AND IN COM NG UP WTH SOMVE DOLLAR FI GURE, YOU SI MPLY Pl CKED
1958=AN ARBI TRARY FI GURE, CORRECT?

1959=A. PRETTY MJCH, YES.

1960=Q AS YQU SAID, CO-OP IS VERY LOOSE, ISN T IT?

1961=A. | T'S COWPLI CATED.

1962=Q I T S LOOSE, | TH NK WAS THE WORD YOQU USED, RI GHAT?

1963=A. | MAY HAVE USED THAT WORD, THAT'S PGSSI BLE, YES, SIR
1964=Q  YOU ALSO SAI D THAT I N YOUR DI RECT EXAM NATI ON THAT YQU



1965=SOVETI MES PAY YOUR BI LLS A LI TTLE LATE. RECALL THAT?

1966=A. YES.

1967=Q I N FACT, YQU PAY YOUR BILLS QU TE A BIT LATE, DON T YQU?
1968=A. I N SOVE CASES.

1969= STPHACP: |'M SORRY, YOUR HONOR, | THINK I'M GO NG TO
1970=HAVE TO | NTERPCSE THE FI RST OBJECTION. TH S WAS A MOTI ON I N
1971=LIM NE I N WH CH THE TERM5 OF SALES WERE EXCLUDED AS BEI NG PART
1972=0F WHAT WE' RE HEARI NG TODAY. SO THI' S SEEM5 TO GO DI RECTLY TO
1973=THAT PO NT.

1974= MR, PETROCELLI: MAY | RESPOND?
1975= THE COURT: YES.
1976= MR PETROCELLI: FIRST OF ALL, I'M NOT OFFERING THI S

1977=TO CALCULATE OR PROVE UP ANY DI FFERENTI AL BUT TO SHOWH S
1978=DEPARTURE FROM RED BOOK TERMS. AND SECONDLY, HE TESTIFIED I N
1979=H' S DI RECT EXAM RESPONSE TO THE QUESTI ONI NG OF HI S LAWYERS,
1980=THAT HE PAI D JUST A LITTLE LATE OR WORDS TO THAT EFFECT.

1981= THE COURT: THE OBJECTI ON'S OVERRULED.

1982=BY MR PETROCELLI:

1983=Q IN FACT, SIR YOUR AVERAGE TI ME TO PAY A 30-DAY INVOCE IS
1984=75 DAYS, CORRECT?

1985=A. | DON T HAVE THE EXACT FI GURE, BUT THAT SEEMS REASONABLE,
1986=YES, SIR

1987=Q  THAT' S WHAT YOU TESTI FI ED AT YOUR DEPCSI Tl ON?

1988=A. RIGHT.

1989=Q  SEVENTY- FI VE DAYS?

1990=A. YES.

1991=Q AND YQU ALSO SEEK QUT -- AS OFTEN AS YOU CAN EXTENDED DATI NG
1992=TERMS, CORRECT?

1993=A. YES, SIR |F THEY' RE AVAI LABLE.

1994=Q  THAT ALLOW TO YOU PAY ONE -- NI NETY TO A HUNDRED TWENTY DAYS
1995=CR BEYOND, CORRECT?

1996=A. YES.

1997=Q |'M NOT GO NG TO TAKE THE TIME UP TO GO THROUGH THE | NGRAM
1998=PROGRAMS BECAUSE YOQU VE TESTI FI ED TO THOSE, AND SO | WLL THEN
1999=TURN TO ONE OF THE LAST TOPI CS HERE, AND THAT' S COWPETI TI ON.

2000= YOU VERE SHOWN THE MAP THAT HAS THE BARNES & NOBLE,
2001=BORDERS AND CODY'S STORES ON IT. |I'D NOWLIKE TO SHOW YOU THE
2002=MAP WTH ALL THE BOOKSELLERS I N THE AREA, AND THAT WOULD BE
2003=EXHI BI T 7842.

2004=A. YES, SIR

2005= THE COURT: |'M SORRY. WHAT WAS THE NUMBER?
2006= MR, PETROCELLI: 7842, YOUR HONOR
2007= THE COURT: OKAY.

2008=BY MR PETROCELLI :
2009=Q | NCI DENTALLY, WHAT STORE |'S CLOSER TO THE BARNES & NOBLE ON
2010=SHATTUCK?

2011=A. TELEGRAPH | S CLOSER

2012=Q TELEGRAPH?

2013=A. (NODS HEAD.)

2014=Q WWHAT' S THE DI STANCE BETWEEN THE TELEGRAPH STORE AND THE
2015=BARNES & NOBLE STORE?

2016=A. | TH NK ABOUT FI VE BLOCKS.

2017=Q AND THEN BETWEEN THE FOURTH STREET STORE AND BARNES & NOBLE?
2018=A. ON SHATTUCK? PROBABLY THREE M LES.

2019=Q THREE M LES?

2020=A.  YES.

2021=Q THE MAP SHOWS A NUMBER OF BOOKSELLERS W TH WHOM YOU COMPETE
2022=TO ONE DEGREE OR ANOTHER CORRECT?

2023=A. SOME OF THEM | DON T RECOGNI ZE. BUT MOST OF THEM THAT WOULD
2024=BE TRUE.

2025=Q AND -- AND YQU ALSO COWPETE, OF COURSE, W TH AMAZON, RI GHT?
2026=A. YES.

2027=Q AND, | N FACT, YOU SAY THEY DOM NATE THE | NTERNET FOR BOOK
2028=SALES, RI GHT?

2029=A. YES, BUT THAT REALLY DIDN T START UNTIL 1998 OR SO

2030=Q NOT ONLY DO YOU COWPETE W TH SI GNI FI CANT NUMBER OF THESE
2031=BOOKSELLERS BUT YQU ALSO HAVE LOST SALES TO THEM HAVEN T YOU?
2032=A. PROBABLY.

2033=Q YOU -- YQU LOST SALES TO COSTCO IN RI CHMOND, CORRECT?
2034=A. PROBABLY.



2035=Q YOQU VE LOST SALES TO MCE' S BOOKS, CORRECT?

2036=A. YES.

2037=Q YQU VE LOST SALES TO GAIA, THAT'S G A-1-A, BOOKS, CORRECT?
2038=A. YES, THEY' RE NO LONGER | N BUSI NESS.

2039=Q YQU VE LOST SALES TO SHAMBHALA, S H A-MB-H A-L-A, BOOKS?
2040=A. YES.

2041=Q AND YQU VE LOST SALES TO BLACK OAK BOOKS, CORRECT?

2042=A. YES.

2043=Q AND YOQU VE LOST SALES TO ASUC, HAVEN T YOU?

2044=A. YES.

2045=Q AND ALSO TO SOME OF THESE OTHERS, SUCH AS UNI VERSI TY PRESS
2046=AND PEGASUS, CORRECT?

2047=A. YES.

2048=Q AND YQU ALSO COVPETE W TH AND HAVE LOST SALES TO HALF PRI CE
2049=BOOKS AND RECORDS, CORRECT?

2050=A. PROBABLY, BUT THEY' RE MOSTLY A USED BOOK STORE. THEY' RE A
2051=LI TTLE BI T DI FFERENT.

2052=Q BEFORE CROMN WENT OUT OF BUSI NESS, YOU COWPETED W TH AND
2053=L0OST SALES TO THEM RI GHT?

2054=A. YES.

2055=Q AND YOUR FOURTH STREET STORE COWPETES W TH AND LOSES SALES
2056=TO BUI LDERS BOOKSOURCE, CORRECT?

2057=A. YES. AGAIN, THAT'S A SPECI ALTY BOOKX STORE, IT'S VERY
2058=L1I M TED COWPETI TI ON.

2059=Q NOW THE SEQUENCE OF EVENTS HERE IS THAT BARNES & NOBLE --
2060=FI RST YOUR STCORE | S THERE ON TELEGRAPH, RI GHT?

2061=A. YES.

2062=Q AND YOU RE NOT W THOUT ANY REAL ROBUST COWPETI TION FOR A
2063=LONG TI ME.

2064=A. VELL, THERE WERE OTHER STORES IN THE AREA, FOR SURE.
2065=Q NONE OF WHAT YOU CALLED, THOUGH, YOUR PRI MARY COWVPETI TORS
2066=UNTI L BARNES & NOBLE COMES ALONG I N 1992, CORRECT?

2067=A. RIGHT.

2068=Q THEN FOR THE FIRST TIME IN A LONG TI ME, YOU HAVE A PRI MARY
2069=COVPETI TOR, AND THAT'S BARNES & NOBLE, AND NOWIT' S 1992?
2070=A. NO, THAT ISN T WHAT | TESTIFIED TO, SIR

2071=Q YOUR SALES VENT DOWN AFTER BARNES & NOBLE OPENED UP I N 19927
2072=A. YES.

2073=Q AND I T VENT DOMN, | TH NK FROM ABOUT 8 M LLION, YOQU SAID, TO
2074=ACCORDI NG TO YOUR RECCRDS, ABQUT 7.2 M LLION FOR YEAR-END ' 93?

2075=A.  YES.
2076=Q  OKAY.

2077= TO MAKE THI'S A LI TTLE EASI ER, YOUR HONCR UNDER
2078=THE -- UNDER EXH BI T 7764 -- AND YOU CAN TURN TO I T ALSO -- VE
2079=HAVE, BASED ON YOUR OWN FI NANCI AL RECORDS, PREPARED A CHART CR A
2080=GRAPH, | SHOULD SAY, OF YOUR NET SALES FROM' 92 -- ACTUALLY FROM
2081=' 93 TO '99. YOU SEE THAT?

2082=A.  YES.

2083=Q  OKAY.

2084= AND, YOUR HONOR, THE -- THI'S WAS BASED ON HI S

2085=FI NANCI AL DOCUMENTS, ALL OF WHI CH ARE | NCLUDED UNDER THE VERY
2086=LAST TAB | N THAT NOTEBOOK, WH CH BEARS THE HEADI NG " FI NANCI AL
2087=STATEMENTS. "

2088= THESE NUMBERS WERE S| MPLY TAKEN OFF YOUR FI NANCI AL
2089=STATEMENTS.  OKAY?

2090=A.  YES.

2091=Q NOW YOU WLL SEE THAT BEFORE BARNES & NOBLE -- WELL, LET ME
2092=ASK YOU THI S BEFORE | GET TO THE GRAPH. YOU WERE REAPI NG
2093=W NDFALL PROFI TS | N THE LATE ' 80S, CORRECT?

2094=A. | WAS DO NG QUI TE WELL, YES, SIR

2095=Q THE WORD YOU USED | N YOUR DEPCSI TI ON WAS "W NDFALL PROFI TS, "
2096=CORRECT?

2097=A. | BELIEVE IT WAS, YES, SIR

2098=Q AND THEN YOU SAW A DECLI NE, WHI CH YOU ATTRI BUTED TO THE
2099=APPEARANCE OF BARNES & NOBLE, CORRECT?

2100=A. YES.

2101=Q AND AS YOU ACKNOW.EDGE IN YOUR DEPCSI TION, AND | WON' T GO
2102=THROUGH THE DETAILS, THERE WERE SI GNI FI CANT PROBLEMS ON
2103=TELEGRAPH AVENUE AT THE TI ME, | NCLUDI NG RI OTS, AND SO FORTH,
2104=RI GHT?



2105=A. YES.

2106=Q  AND YQU BELI EVE THAT THOSE HAD AN ADVERSE EFFECT ON YOUR
2107=SALES, CORRECT?

2108=A. YES.

2109=Q NOW AFTER BARNES & NOBLE SETTLES IN, STARTING IN 1993, YOUR
2110=SALES BEG N TO RISE, AND THEY GO FROM 7.2 M LLION TO 7.3 M LLI ON
2111=I N 1994, DO YOU SEE THAT?

2112=A. YES.

2113=Q AND THEY GO UP TO 7.9 MLLION I N 1995. DO YOU SEE THAT?
2114=A. | SEE THAT, YES, SIR

2115=Q AND THEN BORDERS OPENS UP | N EMERYVI LLE I N 1995, CORRECT?
2116=A. YES.

2117=Q AND YOU THEN GO FROM 7.9 M LLION TO 8.5 M LLI ON?

2118=A. VELL, THERE S AN QUTSI DE EXPLANATI ON FOR THAT.

2119=Q WE' LL GET TO THAT?

2120=A. YES.

2121=Q YQU HAVE I N ADDI TI ON TO BOOK SALES, YOU HAVE COOPERATE
2122=SALES?

2123=A. RIGHT.

2124=Q  AND YOU HAD A BI G GOVERNMENT CONTRACT CALLED BRI DGE OF ASI A,

2125=VWH CH BROUGHT I N COUPLE OF M LLI ON DOLLARS CF BUSI NESS, RI GHT?
2126=A. 1.3 MLLION

2127=Q 1.3 MLLION AND THAT HELPED EXPLAIN THI S | NCREASE FROM 7. 9
2128=TO 8.5, CORRECT?

2129=A. YES.

2130=Q AND THEN THE CONTRACT WAS OVER, AND YQU DI DN T HAVE THAT
2131=I NSTI TUTI ONAL REVENUE, AND YOQU WERE BASI CALLY DOWN TO YOUR BOOK
2132=STORE REVENUE AND YOUR SALES DRCOPPED A LITTLE BIT, CORRECT?
2133=A. RIGHT.

2134=Q AND I T DROPPED FROM 8.5 OR 8.6 M LLI ON DOMWN TO 8. 0?
2135=A. MAY | ASK YOU A QUESTION NOW'CAUSE | CAN T --

2136=Q NO, | ASK THE QUESTI ONS.

2137=A. OH, OKAY.

2138=Q NOW FOURTH STREET STORE OPENS UP I N LATE -- LATE 1997,
2139=CORRECT?

2140=A. YES.

2141=Q AND WE' VE CLIMBED UP TO 9.1 MLLION. DO YOU SEE THAT?
2142=1998, AROUND THEREABOUTS?

2143=A. YES.

2144=Q AND THEN I N 1999, YOUR BI GGEST YEAR EVER -- | DON T KNOW
2145=WHAT 2000 IS, SIR BUT AS OF YEAR END 1999, YOU WERE UP TO
2146=9.6 M LLION. DO YOQU SEE THAT?

2147=A. YES.

2148=Q | NOTI CE THAT YOUR LAWYER DI D NOT ASK YOU ANY QUESTI ONS
2149=ABOUT YOUR PROFI T MARG N. YOUR PROFIT MARG N DI D NOT DECREASE

2150=AT ALL THROUGHOUT THI S ENTI RE PERI CD OF TI ME FROM 1992 THROUGH
2151=1999, CORRECT?

2152=A. THAT'S NOT MY RECOLLECTION, SIR NO

2153=Q YQU TESTI FI ED ON DI RECT THAT YOU WERE ALREADY DI SCOUNTI NG
2154=AND SO WHEN BARNES & NOBLE CAME ALONG YOU MADE THE STRATEG C
2155=BUSI NESS CHO CE NOT TO DO ANY FURTHER DI SCOUNTI NG DO YOU RECALL
2156=THAT?

2157=A. THAT' S RI GHT, YES.

2158=Q SO YOQU DIDN' T LOSE ANY SALES TO -- YOU DIDN' T LOSE PROFI TS
2159=TO BARNES & NOBLE BECAUSE YOU DECI DED TO FURTHER DI SCOUNT. DID
2160=YOU RECALL THAT?

2161=A. OUR PROFI T DECLI NED BECAUSE OUR SALES DECLI NED.

2162=Q WELL, WE' RE GO NG TO TALK ABQUT THAT. YOU KNOW WHAT CGROSS
2163=PROFIT MMARG N IS, SIR?

2164=A. YES, | DO

2165=Q  OKAY. |'M NOT AN ACCOUNTANT, BUT WHAT | THI NK I T MEANS, AND
2166=CORRECT ME IF |' M WRONG, | S NET SALES -- HERE "NET SALES"
2167=MEANI NG NET OF RETURNS?

2168=A. UH HUH.

2169=Q LESS COSTS OF BOOKS SOLD?

2170=A. YES.

2171=Q OKAY. LET'S CALL THAT GROSS PROFIT.

2172= NOW ALL OF THE GROSS PROFI T FI GURES ARE PROVI DED I N
2173=YOUR FI NANCI AL STATEMENTS WHI CH ARE LOCATED I N THE NEXT TAB.
2174=AND | F YOU WANT TO TURN TO THEM | CAN GO OVER THE NUMBERS W TH



2175=YCQU.

2176=A. UM --

2177=Q DO YOQU HAVE THAT LAST TAB THERE, SIR?

2178=A. FI NANCI AL STATEMENTS. OKAY. GO AHEAD. YES.

2179=Q OKAY. AND IF VE LOOK AT THE FI RST PAGE, WH CH BEARS
2180=EXH BI T 120 AT THE BOTTOM DO YOU SEE THAT?

2181=A. UM HW

2182=Q AT THE TCOP, THE 1993 GRCSS PROFI T MARG N WAS 2. 63 M LLI ON.
2183=DO YQU SEE THAT?

2184=A. WM --

2185=Q MAKE SURE WE' RE LOOKI NG AT THE SAME LINE.  OKAY?
2186= MAY | APPROACH, YOUR HONOR?

2187= THE COURT: YES.

2188=BY MR PETROCELLI :
2189=Q RIGHT HERE, THI'S IS 1993, 2.63, AND THIS IS ' 94, AND THEN

2190=WE' RE GO NG TO LOOK AT THE ENSUI NG YEARS.

2191=A.  YES.

2192=Q  OKAY?

2193=A.  YES.

2194=Q SO IN 1993, YOU RE AT 2.6. 1994, YOU RE JURY AT 2.6 AGAIN.
2195=A. THAT' S CORRECT.

2196=Q LET'S TURN TO THE NEXT EXHI BIT I N HERE, WHI CH IS THE NEXT

2197=PAGE, WHI CH |'S EXHI BI T 119.

2198=A. UM HW

2199=Q AND WHAT |' VE DONE -- AND | HOPE THEY' RE ON YOUR COPI ES AS

2200=WELL -- DO YQU HAVE ANY YELLOW HI GHLI GHTED FI GURES?

2201=A. YES, | HAVE YELLOW HI GHLI GHTI NG

2202=Q OKAY. | TRIED TO H GHLI GHT THE NUMBERS.  WE' RE ON THE
2203=SECOND PAGE UNDER THE LAST TAB, YOUR HONCR

2204= OKAY. THE GROSS PROFIT THERE FOR YEAR-END 1994 |S --
2205=1995 -- EXCUSE ME -- 1S 2.97 MLLION. DO YOU SEE THAT?

2206=A. YES.

2207=Q OKAY. SO LET'S TURN THE PAGE.

2208= FOR YEAR-END 1996, WHICH | S REFLECTED ON YOUR EXH BI T
2209=118, THE GROSS PROFIT IS 3.15 MLLION. DO YOU SEE THAT?

2210=A. YES.

2211=Q TURN THE PAGE, EXH BIT 117, AND THE GROSS PROFI T MARG N
2212=THERE IS 3. 02 MLLION. SEE THAT?

2213=A. YES.

2214=Q AND YOQU TURN THE PAGE FOR YEAR ENDI NG 1998, WHICH IS ON YOUR
2215=EXH BI T 116, AND IT'S UP TO 3.45 MLLION I N GROSS PRCFIT.
2216=A. ( REVI EW NG DOCUMENTS. )

2217=Q  AND THEN FI NALLY ON EXH BI T 115, YOU RE UP TO $3.64 M LLI ON.
2218=DO YQU SEE THAT?

2219=A. YES.

2220=Q AND I F YOU RUN THE PERCENTAGES, MOST OF WHI CH ARE ON YOUR --
2221=YOUR OMN FI NANCI AL STATEMENTS, SIR YQU LL SEE THAT FROM 1993
2222=THROUGH 1999, YOUR GROSS PROFI T MARG N RANGED FROM 36. 1 PERCENT
2223=TO 37.9 PERCENT. FAIRLY CONSI STENT?

2224=A. YES.

2225=Q DURI NG THAT PERI CD OF TI ME, AS RECENTLY AS 1998, YQU BLAMED
2226=CRI ME AND HOVELESSNESS ON TELEGRAPH AVENUE FOR ANY DECLINE I N
2227=YOUR PRCFI TS I N BUSI NESS, CORRECT?

2228=A. | BELIEVE IN 1998, | BLAMED THE CRI ME SI TUATI ON AS BEI NG A
2229=PROBLEM YES, |IT WAS FOR SURE.

2230=Q AND, IN FACT, YOU WERE QUOTED I N A NOVEMBER 3, 1998,
2231=NEW YORK TI MES ARTI CLE SAYI NG THAT YOUR BUSI NESS HAD DROPPED
2232=15 PERCENT I N THE DAY AND 75 PERCENT AT NI GHT BECAUSE OF CRI ME
2233=AND HOPELESSNESS (SI C) ON TELEGRAPH AVENUE, CORRECT?

2234=A. VE VERE HAVING A VERY DI FFI CULT TIME WTH THE SOCI AL
2235=SI TUATI ON QUTSI DE THAT YEAR, THAT'S TRUE.

2236=Q AND YOU WERE URG NG ACTI ON TO BE TAKEN TO CLEAN UP THE
2237=PROBLEM RI GHT?

2238=A. YES.

2239=Q BECAUSE I T WAS HAVI NG AN ADVERSE EFFECT ON YOUR BUSI NESS,
2240=CORRECT?

2241=A. WELL, THERE WERE A NUMBER OF REASONS FOR CLEANI NG UP THE
2242=PROBLEM YES.

2243=Q BUT THAT WAS ONE OF THEM CORRECT?

2244=A. CERTAINLY WAS, YES.

2245=Q  THAT I T WAS HAVI NG AN ADVERSE EFFECT ON YOUR BUSI NESS,



2246=CORRECT?
2247=A. THAT'S CORRECT.

2248= MR PETROCELLI: NOTH NG FURTHER, YOUR HONOR

2249= THE COURT: MR STEER?

2250= (PAUSE | N THE PROCEEDI NGS.)

2251= MR, STEER. YOUR HONOR, |'M PASSI NG QUT COPIES OF A

2252=THREE- RI NG BI NDER CONTAI NI NG THE EXH BI TS THAT | BELIEVE | WOULD
2253=USE. IT"S THHN TOBEG N WTH  WHAT |I'M GO NG TO REFER TO I S
2254=EVEN THI NNER

2255= I'N LI GHT OF THE TESTI MONY UNDER DI RECT AND
2256=CROSS- EXAM NATI ON DONE BY MR. PETROCELLI, | WON T NEED TO USE
2257=MOST OF THESE EXHI BI TS.

2258= CRCSS- EXAM NATI ON

2259=BY MR STEER

2260=Q MR ROSS, WE' VE MET. |'M REG STEER, COUNSEL FOR BORDERS
2261=BOCKS.

2262=A. GOCD MORNI NG, MR STEER

2263=Q THANK YQU.

2264= I JUST HAVE A FEW QUESTI ONS FOR YOU. LITTLE BIT MRE
2265=ABOUT THE HI STOCRY OF YOUR OANERSHI P AND OPERATI ON OF CODY' S
2266=BOOKS. YOU BOUGHT THE BOOK STORE I N 1978; |SN T THAT CORRECT?
2267=A. 1977.

2268=Q 1977 FROM MRS. CODY?

2269=A. FROM THE CODY FAM LY, YES, MR AND MRS

2270=Q AND | THI NK YQU TESTI FI ED THAT THERE WERE A COUPLE OF
2271=WALDENBOCKS W THI N -- WALDEN BOOK STORES W THI N RELATI VELY SHORT
2272=Dl STANCES OF CODY' S BACK I N THE 1980'S; | S THAT CORRECT?

2273=A.  AND I NTO THE ' 90' S.

2274=Q AND INTO THE '90'S. BOTH OF THOSE STCRES CLOSED I N 1995,

2275=RI GHT?
2276=A. | BELI EVE SO
2277= (CONTI NUED NEXT PAGE; NOTHI NG OM TTED. )
2278=

2279=

2280=

2281=

2282=

2283=

2284=

2285=

2286=

2287=

2288=

2289=

2290=

2291=

2292=

2293=

2294=

2295=

2296=

2297=

2298=

2299=

2300=BY MR STEER

2301=Q BUT THEY WERE BOTH | N OPERATI ON -- WELL, LET ME ASK YQU,
2302=HOW FAR AVAY WAS THE CLOSI NG OF THE STORES TO CODY' S?
2303=A. THERE WAS ONE ON TELEGRAPH, WH CH WAS TWD BLOCKS AWAY.
2304=Q AND THE OTHER STORE WAS HOW FAR AWAY?

2305=A. | T WAS ON SHATTUCK, PROBABLY 10 BLOCKS AWAY.

2306=Q DI D YOU CONSI DER THEM TO BE COVPETI TORS?

2307=A. YES.

2308=Q JUST LI KE ALL THE OTHER BOOKSELLERS | N THE AREA?
2309=A. WELL, AS | SAID EARLI ER, SOVE COWETI TORS ARE MORE
2310=FORM DABLE THAN OTHERS.

2311=Q YQU DI DN T CONSI DER THE WALDENBOCKS TO BE PARTI CULARLY
2312=FCRM DABLE COVPETI TORS, DI D YOU?

2313=A. NOT THE MOST FORM DABLE, NO.

2314=Q  WELL, THEIR COVPETI TION DI DN T PREVENT YOU FROM MAKI NG THE
2315=W NDFALL PROFI TS THAT YQU JUST TESTI FI ED ABOUT, IN THE LATE



2316=1980'S, IS THAT CORRECT?

2317=A. | WOULD HAVE TO SAY THAT' S CORRECT.

2318=Q NOW | WANT TO TALK TO YOQU A LITTLE BIT ABQUT CODY' S
2319=REQUEST FOR AND RECEI PT OF RETAI L DI STRI BUTI ON CENTER OR RDC
2320=DI SCOUNTS. AND TO DO THAT, | WANT TO CALL YCUR ATTENTI ON TO
2321=SOMVE OF THE EXHI BI TS THAT I HAVE IN TH S BI NDER.

2322=NMAY | APPRCACH THE W TNESS, YCUR HONOR?

2323=THE COURT: YES.

2324=MR. STEER. THANK YQU.

2325=Q | F YOU WOULD PLEASE TURN TO THE TAB FOR EXH BI T 11063, THE
2326=DOCUMENT IS A PHOTOGRAPH. YQU SEE | T?

2327=A. YES.

2328=Q AND YOU RECOGNI ZE | T?

2329=A. | T LOOKS LI KE CODY' S BOOKS ON TELEGRAPH TO ME.

2330=Q IT S, INFACT, THE FRONT ENTRANCE TO CODY'S BOCKS, IS IT
2331=NOT, ON TELEGRAPH?

2332=A. YES, IT IS

2333=Q OKAY. AND NOWIF YOU D LOOK AT THE PHOTOGRAPH THAT HAS TAB
2334=NUMBER 11744, CAN YQU | DENTI FY THAT?

2335=A. |' M SORRY, 117447
2336=Q THAT' S RI GHT.
2337=A. |'MLOST, SORRY. OH, HERE IT IS, OKAY. TH'S IS THE CODY' S

2338=BOOKSTORE ALLEY ON TELEGRAPH.

2339=Q AND | S THAT WHERE YQU RECEI VE BOOKS?

2340=A. THAT IS WHERE THE BOOKS -- YES, THAT' S WHERE THE BOOKS COVE
2341=I N.

2342=Q THAT' S WHERE THEY' RE DELI VERED, RI GHT?

2343=A. THAT' S WHERE THEY' RE DELI VERED, THAT' S CORRECT.

2344=Q LET' S LOOK AT 11745, WHICH | S THE NEXT PHOTOGRAPH. CAN YCQU
2345=| DENTI FY THAT?

2346=A. YES, THAT IS A FREI GHT ELEVATOR. WE PUT -- THE SHI PMENTS
2347=CG0 | NTO THE FREI GHT ELEVATOR AND THEN GO UPSTAI RS.

2348=Q  OKAY. NOW THESE PHOTOGRAPHS, 11744 AND - 745, DO THEY
2349=DEPI CT THE ONLY BOOK LOADI NG AREA FOR THE TELEGRAPH AVENUE

2350=STORE?

2351=A. \ELL, IT S THE PRI MARY AREA WHERE THE BOCOKS GET -- GET
2352=DELI VERED I N, YES.

2353=Q  CKAY.

2354=A. WE ALSO HAVE A REGULAR ELEVATOR, AND SOVETI MES THEY GO I N
2355=THAT WAY.

2356=Q BUT THAT'S IN THE STORE, RI GHT?

2357=A. 1T SINONE OF THE BU LDINGS, IT'S NOT I N THE RETAI L AREA
2358=Q BUT IF A TRUCK COVES TO THAT STORE LOADED W TH BOCKS, THE
2359=BOCKS WOULD COVE OFF THE TRUCK AND THEY WOULD GO I N THROUGH THE
2360=ALLEYWAY THAT' S SHOWN IN EXH BI T 11744, AND THEN ON THE
2361=ELEVATOR SHOMN AT 11745, CORRECT?

2362=A. YES, YES.

2363=Q OKAY. NOW IN 1997, WHEN YOU FI RST RECEI VED RDC DI SCOUNTS,
2364=ACCORDI NG TO YOUR TESTI MONY, DI D YOU MAKE ANY | NVESTMENT | N
2365=THI S AREA, IN IMPROVING I T, SO THAT YOU WOULD MAKE I T EASI ER TO
2366=RECElI VE BOOK SHI PMENTS?

2367=A. NO

2368=Q NOWI'D LI KE TO DRAW YOUR ATTENTI ON TO ANOTHER EXHI BI T I N
2369=THAT BINDER. IT'S EXH BI T 10919.

2370=A. YES.

2371=Q AND THI S APPEARS TO BE A COVPI LATI ON OF DOCUMENTS PRODUCED
2372=BY CODY'S, AND THE FI RST DOCUMENT | S ENTI TLED, " RANDOM HOUSE,
2373=I NC. DI STRI BUTI ON CENTER APPLI CATI ON AND PROFILE." |IT SEEMS TO
2374=HAVE THE DATE OF 8/2/99 ON IT, AND THERE IS A SI GNATURE BLOCK

2375=IN THE LOAER RI GHT- HAND CORNER, WHERE | T SAYS, "STORE OMNER. "
2376=1'S THAT YOUR SI GNATURE?

2377=A. THAT IS, YES.

2378=Q TELL Mg, IS TH'S A DOCUMENT THAT YQU FI LLED OUT?

2379=A. NO |IT LOOKS LI KE A DOCUMENT THAT THE SALES REP FI LLED QUT,
2380=0OR THAT SOVEONE OTHER THAN ME FILLED QUT. | DON T SEE THE - -
2381=IT"S NOT My HANDWRI TI NG

2382=Q BUT YQU DID SIGN I T AFTER I T WAS FI LLED QUT, CORRECT?
2383=A. YES.

2384=Q NOW ATTACHED TO TH S DOCUMENT ARE SOVE OTHER DOCUMENTS,
2385=CORRESPONDENCE AND CCPI ES OF INVA CES, IS THAT RI GHT?



2386=A. YES.

2387=Q WHEN YOU SI GNED THI S DOCUMENT, YOU UNDERSTOOD, DIDN T YQU,
2388=THAT YOU WERE REPRESENTI NG THAT THE FACTUAL STATEMENTS
2389=CONTAI NED ON THE DOCUMENT ARE TRUE AND CORRECT, | SN T THAT
2390=RI GHT?

2391=A. RIGHT, YES.

2392=Q LET'S GO THROUGH THE DOCUMENT. | T REFERS, FIRST OF ALL, TO
2393=DI STRI BUTI ON, SHI P TO ADDRESS. DO YQJ SEE THAT UP IN THE FI RST
2394=BLOCK NEAR THE TOP CF THE PACE? AND IT HAS AN ADDRESS FOR
2395=CODY' S BOOKS, | NC., AT 2454 TELEGRAPH AVENUE.

2396=A. YES.

2397=Q THAT' S THE ADDRESS OF YOUR TELEGRAPH AVENUE STORE THAT
2398=WE' VE JUST SEEN | N PHOTOGRAPHS, CORRECT?

2399=A. YES.

2400=Q AND GO NG ON, FARTHER DOWN, AT THE M DDLE OF THE PAGE,
2401=THERE | S A QUESTION, AND THE QUESTION IS, "HOW LONG HAS THI S
2402=WAREHOUSE FACI LI TY BEEN I N EXI STENCE?" TO WH CH THE ANSVER | S,
2403="THREE YEARS."

2404=THERE | S NO WAREHQUSE FACI LI TY AT 2454 TELEGRAPH

2405=AVENUE, |S THERE?

2406=A. WELL, WE HAVE A WAREHOUSE FACI LI TY, BUT NOT A FREE- STANDI NG
2407=FACI LITY. WE WAREHOUSE BOCKS.

2408=Q  HOW LONG HAS THAT FACI LI TY BEEN | N EXI STENCE?

2409=A. AS LONG AS THE STORE.

2410=Q SO THERE IS NO WAREHOUSE FAC!I LI TY THAT' S BEEN I N EXI STENCE
2411=AT THAT SITE FOR THREE YEARS, |SN T THAT CORRECT?

2412=A. YES, THAT' S CORRECT.

2413=Q I N THE NEXT QUESTION I T ASKS,

2414= "I'S TH'S LOCATI ON A FREE STANDI NG DI STRI BUTI ON

2415=0PERATI ON W TH DOCK LQADI NG FACI LI TI ES CAPABLE OF

2416=RECEI VI NG FULL SKI DS OF MERCHANDI SE?"

2417=TO WHICH THE QUESTION IS, "YES."

2418=NOW MY QUESTION TO YQU IS, WHEN YOU ATTESTED THAT

2419=TH S -- THE ANSWER TO THAT QUESTION IS "VYES, " YOU WERE
2420=REFERRI NG TO THE FACI LI TY THAT WE VE JUST SEEN PHOTOGRAPHED | N
2421=THE TWO EXHI BI TS | ' VE SHOMW YQU, 11744 AND -745, |ISN T THAT
2422=RI CHT?

2423=A. YES.

2424=Q THE NEXT SENTENCE ASKS, "DCES THE DI STRI BUTI ON CENTER

2425=PERFORM ANY FUNCTI ON OTHER THAN THE WAREHOUSI NG AND

2426=Dl STRI BUTI ON OF BOOKS?" TO WHICH THE ANSWER | S "NO." SN T
2427=THAT CORRECT?

2428=A. RIGHT.

2429=Q THOSE WERE NOT TRUTHFUL ANSWERS, WERE THEY?

2430=A. | WOULD HAVE TO SAY HERE THAT THEY ARE NOT TRUTHFUL. |
2431=DON' T REMEMBER FI LLING THI S QUT, SO | DON T KNOW THE
2432=Cl RCUMSTANCES. | JUST DON T REMEMBER.

2433=Q YOQU DID SIGN IT.

2434=A. | DD SIGNIT, THOUGH YES, SIR | DI D

2435=Q AND THI S WAS I N 1999?

2436=A. YES, | T APPEARS TO BE, YES.

2437=Q LESS THAN TWO YEARS AGO?

2438=A. YES.

2439=Q  AND THE NEXT DOCUMENT HERE ATTACHED APPEARS TO BE AN
2440=AUGUST 2, 1999 LETTER FROM YOURSELF TO MR DON WEI SBERG AT
2441=RANDOM HOUSE. DCES THAT BEAR YOUR S| GNATURE?

2442=A. YES, | T DCES.

2443=Q THAT'S A COPY OF A LETTER THAT YOU SENT TO MR VEI SBERG, | S
2444=THAT CORRECT?

2445=A. YES, IT IS

2446=Q. AND THE LETTER SAYS,

2447= "WE ARE | N RECEI PT OF YOUR LETTER DATED

2448=JULY 28TH, 1999 I NFORM NG US THAT WE NO LONGER

2449=QUALI FY FOR YOUR RDC TERMS. "

2450= YOU GO ON TO STATE,

2451= "WE CURRENTLY HAVE RDC ACCOUNTS WTH A NUVBER COF
2452=YOUR COVPETI TORS, | NCLUDI NG VON HOLTZBRI NCK,
2453=PENCUI N- PUTNAM AND SI MON & SCHUSTER. WE W SH TO
2454=REQUEST THAT YOU MEET YOUR COVPETI TI ON BY EXTENDI NG
2455=TO US YOUR RDC DI SCOUNT. "



2456= AND YOU GO ON AND SAY,

2457= "1 AM ENCLGSI NG | NVO CES FROM PENGUI N- PUTNAM AND

2458=FROM SI MON & SCHUSTER SHOW NG THAT WE RECEI VE

2459=48 PERCENT DI SCOUNT FRElI GHT FREE ON RDC ORDERS. "

2460=THERE THEN ARE TWD ATTACHED -- NO, 1'M SCRRY - -

2461=THREE ATTACHED DOCUMENTS, BUT THE TWO I NVO CES THAT ARE
2462=ATTACHED YOU UNDERSTOCD YCOU WERE PROVI DI NG | N ORDER TO PROVE
2463=THAT THE COWPETI TORS, OR AT LEAST SOME OF THEM WERE ALLOW NG
2464=YOU THE RDC DI SCOUNT, | SN T THAT CORRECT?

2465=A. YES, SIR

2466=Q NOW | NOTI CE HERE THAT THE FI RST OF THESE SHOWS THAT THE
2467=RDC WAS EXTENDED BY -- WELL, LET'S SEE. WHO IS THE FI RST
2468=VENDOR? SI MON & SCHUSTER. ON A SHI PMENT TO CODY' S BOCKS AT
2469=1730 FOURTH STREET, BERKELEY, DI FFERENT LOCATI ON, RI GHT?
2470=A. THAT' S CORRECT.

2471=Q AND THE SECOND ONE | NDI CATES THAT PENGU N PUTNAM WAS
2472=SH PPI NG TO 2460 TELEGRAPH. 2460 TELEGRAPH I S SI MPLY THE BACK
2473=DOCR, THE BACK ENTRANCE, IS THAT NOT CORRECT, COF THE BUI LDl NG?
2474=A. NO, THAT IS I NCORRECT. CODY'S ON TELEGRAPH HAS TWO

2475=DI FFERENT BUI LDI NGS, AND TWO DI FFERENT ADDRESSES.

2476=Q NOW |F YOQU LOOK AT THE NEXT PAGE, IT IS A ST. MARTIN S
2477=PRESS RETAIL DI STRI BUTI ON CENTER DOCUMENT. NOW IS TH S
2478=SOVETHI NG THAT WAS EXECUTED ON BEHALF OF CODY' S?

2479=A. VELL, IT°S NOT My HANDWRI TING, BUT IT I S ON BEHALF OF
2480=C0ODY' S, THAT' S FOR SURE.

2481=Q SURE, AND | T'S SOVETHI NG THAT YCOU SENT ON TO RANDOM HOUSE
2482=AS PROOF THAT I TS COVPETI TORS WERE GRANTI NG YOU RETAI L

2483=Dl STRI BUTI ON CENTER TERMS, CORRECT?

2484=A. YES.

2485=Q YOU CONSI DERED SI MON & SCHUSTER, PENGUI N PUTNAM AND
2486=ST. MARTIN S PRESS TO BE COVPETI TORS OF RANDOM HOUSE, |S THAT
2487=CORRECT?

2488=A. YES.

2489=Q AND YQU DO, AS YQU SIT HERE TODAY, CONSI DER THEM TO BE
2490=COWPETI TORS.

2491=A. YES.

2492=Q HOW MUCH MONEY HAVE YQU | NVESTED | N A RETAIL DI STRI BUTI ON
2493=CENTER?

2494=A. NOTH NG

2495=Q DI D YOU | NQUI RE OF RANDOM HOUSE WHETHER | T WOULD BE
2496=COST- JUSTI FI ED FOR RANDOM HOUSE TO EXTEND TO YOU A RETAI L
2497=Dl STRI BUTI ON CENTER DI SCOUNT?

2498=A. NO | JUST ASKED I F IT WAS AVAI LABLE TO M

2499=Q SAME QUESTI ON W TH RESPECT TO EACH OF THESE OTHER

2500=PUBLI SHERS. DI D YOU ASK SI MON & SCHUSTER WHETHER | T WOULD BE
2501=COST- JUSTI FI ED?

2502=A. NO, | DI D NOT.

2503=Q NOR DI D YOU ASK ANY OTHER PUBLI SHER FROM WHOM YOU REQUESTED
2504=THE RDC DI SCOUNT, | SN T THAT CORRECT?

2505=A. THAT S CORRECT.

2506=MR. STEER | HAVE NO FURTHER QUESTI ONS. THANK YQU.

2507=THE WTNESS: THANK YQU.

2508=THE COURT: REDI RECT.

2509= REDI RECT EXAM NATI ON

2510=BY MR DAWSON:

2511=Q MR ROCSS, AS A RESULT OF YOUR YEARS OF EXPERI ENCE I N THE
2512=BOOKSELLI NG | NDUSTRY, DO YOU BELI EVE THAT YOU HAVE A GENERAL
2513=AVWARENESS COF THE TERM5S THAT ARE AVAI LABLE TO OTHER RETAI LERS
2514=FROM PUBLI SHERS?

2515=A. I N GENERAL | DO, YES.

2516=Q AND HOW DO YQU FI ND QUT WHAT' S AVAI LABLE TO OTHER
2517=RETAI LERS?

2518=A. | LOOX IT UP IN THE RED BOCK, | TALK TO PUBLI SHERS' SALES
2519=REPS. IN THE CASE OF THE CHAINS, | JUST HEAR ABOUT | T FROM
2520=TALKI NG TO PUBLI SHERS.

2521=Q BASED ON THI S GENERAL AWARENESS, HAVE YOU EVER SCLI Cl TED
2522=ANY DEALS FROM PUBLI SHERS WHI CH YOQU BELI EVE WERE NOT AVAI LABLE
2523=TO OTHER PECPLE -- TO OTHER BOOKSELLERS?

2524=A. NO, | HAVE NOT.

2525=Q  AND BASED ON YOUR AWARENESS OF WHAT WAS AVAI LABLE TO OTHER



2526=BOOKSELLERS, HAVE YOU EVER RECEI VED ANY DEALS THAT WERE NOT
2527=AVAI LABLE TO OTHER BOOKSELLERS?

2528=A. NO

2529=Q YOU TESTI FI ED THAT YOU VE BEEN VERY AGGRESS| VE W TH RESPECT
2530=TO SPEAKI NG TO PUBLI SHERS ABQUT THEI R AVAI LABLE TERMS. DO YQU
2531=MEAN BY THAT THAT YOU HAVE ATTEMPTED TO GET THEM TO DEVI ATE
2532=FROM WHAT THEI R TERVE ARE THAT ARE AVAI LABLE TO OTHER
2533=BOOKSELLERS?

2534=A. NO, | HAVE NOT.

2535=MR PETROCELLI: THE QUESTION | S LEADI NG, YOUR

2536=HONCR.

2537=THE COURT: YES.

2538=MR. DAWSON: EXCUSE ME, |'LL REPHRASE THE QUESTI ON.

2539=Q I N YOUR NEGOTI ATI ONS W TH VENDORS, HAVE YOU ATTEMPTED TO
2540=DEVI ATE FROM WHAT YOU UNDERSTOOD WAS GENERALLY AVAI LABLE TO
2541=0THER BOOKSELLERS?

2542=A. NO

2543=Q IS TH'S TRUE WTH RESPECT TO ... YQU VE TESTIFI ED THAT IN
2544=CERTAI N | NSTANCES, AND YQU VE SEEN SOVE DOCUMENTS TCDAY, WHERE
2545=YQU VE G VEN | NDI CATI ONS THAT YOU WERE ATTEMPTI NG TO HAVE A
2546=PUBLI SHER MEET COMPETI TI ON. = AS YOU UNDERSTAND, DI D YOU EVER
2547=RECEI VE, AS A RESULT CF ANY OF THOSE SOLI Cl TATI ONS, ANY TERMS
2548=THAT WERE NOT AVAI LABLE TO OTHER BOOKSELLERS?

2549=A. NO, | DI D NOT.

2550=Q VERE YOU ATTEMPTI NG | N TELLI NG THEM WHAT YOU WERE
2551=RECEI VI NG FROM OTHER PUBLI| SHERS OR VENDORS, TO RECEI VE DEALS
2552=THAT WERE NOT AVAI LABLE TO OTHER BOOK SELLERS?

2553=A. NO

2554=Q YOU WERE SHOWN A SERI ES COF | NVO CES BY MR PETROCELLI, AND
2555=THEY | NCLUDED | NVO CES FROM SI MON & SCHUSTER, MACM LLAN,
2556=MCCRAW HI LL AND HARPER COLLINS. DO YOQU RECALL THAT?

2557=A. YES.

2558=Q AND HAS CODY' S EVER RECEI VED STOCK OFFERS FROM SI MON &
2559=SCHUSTER, MACM LLAN, MCCRAWHI LL, AND HARPER CCLLI NS?

2560=A. YES.

2561=Q IS THERE A TI ME OF THE YEAR DURI NG WH CH YOU TEND TO
2562=RECElI VE MORE STOCK OFFERS THAN OTHERS?

2563=A. THE FALL WOULD BE THE MOST COMMON.

2564=Q | THINK -- IS IT YOUR TESTI MONY -- WELL, THE STOCK OFFERS
2565=THAT YOQU RECEI VED, TO YOUR KNOWLEDGE, HAVE THEY BEEN STOCK
2566=0FFERS THAT HAVE EVER BEEN UNI QUELY OFFERED SCLELY TO CODY' S?
2567=A. NO

2568=Q AND I N ORDER TO DETERM NE WHETHER AN | NVO CE HAS A STOCK
2569=0FFER VERSUS A NON- STOCK OFFER, THE I NVOI CE | TSELF, WLL IT
2570=TELL YQU?

2571=A. NO THE INVO CE WLL USUALLY NOT TELL YOU. |T MAY NEVER
2572=TELL YOQU.

2573=Q HOW MANY | NVO CES IN THE LAST 10 YEARS DO YQU BELI EVE THAT
2574=YOUR STORE HAS GONE THROUGH?

2575=A. TENS OF THOUSANDS.

2576=Q SO THE FI VE I NVO CES THAT YOU WWERE SHOWN TCDAY, THE
2577=PERCENTAGE OF THOSE WOULD BE WHAT?

2578=A. M NI MAL.

2579=Q WE SPOKE A LITTLE BIT ABOQUT RDC DI SCOUNTS. DO ALL RDC
2580=POLI CI ES FROM ALL PUBLI SHERS REQUI RE THAT YOU HAVE A LOADI NG
2581=DCCK I N ORDER TO BE ABLE TO OBTAI N THE RDC BENEFI TS?

2582=A. NO, THEY DO NOT.

2583=Q DO DI FFERENT PUBLI SHERS, | N FACT, HAVE DI FFERENT
2584=REQUI REMENTS FOR RDC BENEFI TS?

2585=A. YES.

2586=Q AND DO THOSE | NCLUDE WHETHER OR NOT YOU HAVE A LOADI NG
2587=DOCK?

2588=A. SOME | NCLUDE A LOADI NG DOCK, SOVE DO NOT.

2589=Q YOU WERE ASKED A QUESTI ON ABOUT WHETHER YCQU HAVE A
2590=WAREHOUSE. DO YOU HAVE A WAREHOUSE AT YOUR TELEGRAPH AVENUE
2591=STORE?

2592=A. NO, BUT WE DO HAVE WAREHOUSI NG FACI LI TI ES THERE.

2593=Q DO YOU KNOW WHETHER PUBLI SHERS, | N SPEAKING TO YOU OR I N
2594=THElI R PUBLI SHED TERMS, EVER DI FFERENTI ATE I N THE WAY THEY SPEAK
2595=ABOUT WAREHOUSI NG, |.E., SOVE M GHT EXI ST -- SOVE M GHT ACCEPT
2596=WAREHOUSE FACI LI TI ES, SOVE M GHT REQUI RE A DI FFERENT BUI LDl NG?



2597=A. SOMVETI MES THEY DO REQUI RE A FREE- STANDI NG WAREHOUSE.
2598=Q  SQOVETI MES THEY DON T?
2599=A. AND SOVETI MES THEY DON T, YES.

2600=Q WE SPOKE A LI TTLE WHI LE AGD ABOUT CO- OP ADVERTI SI NG, AND
2601=W TH RESPECT TO THE AMOUNT OF CO OP REI MBURSEMENT FOR MEDI A
2602=ADVERTI SEMENTS, |S CO-OP A LOCSE POLI CY W TH RESPECT TO THE
2603=PUBLI SHERS WE' VE DI SCUSSED?

2604=A. THEY TEND TO BE PRETTY RI GOROUS I N THEI R ENFORCEMENT.
2605=Q AND HAVE PUBLI SHERS, I N FACT, EVER PAID FOR -- PAID YQU
2606=C0- OP FOR MEDI A ADS THAT HAVE EXCEEDED YOUR OUT OF- POCKET
2607=EXPENSES?

2608=A. NO, | DON T REMEMBER EVER RECEI VI NG ANY.

2609=Q FOR MEDI A ADS, HAVE PUBLI SHERS EVER REI MBURSED YOU FOR
2610=UNDOCUMENTED COSTS?

2611=A. NO, THEY DON T DO THAT.

2612=Q THANK YOQU. YQOU WERE SHOMWN SOVE FI NANCI AL STATEMENTS BY
2613=MR PETROCELLI. DO YQU STILL HAVE THE BI NDER THAT | ORI G NALLY
2614=PUT I N FRONT OF YQU?

2615=A. YES.

2616=Q AND | BELI EVE THAT THE | NCOVE STATEMENTS THAT YOU WERE
2617=SHOMN AND WERE CONTRASTED | N THE CROSS- EXAM NATI ON BY
2618=MR PETROCELLI STARTED IN '93 AND VENT FORWARD, |S THAT
2619=CORRECT? | S THAT HOW YOU REMEMBER | T?

2620=A. THAT'S HOWI| REMEMBER I T, YES.

2621=Q DO YOU REMEMBER TESTI FYI NG WHEN YQU BELI| EVED THAT THE
2622=BARNES & NOBLE STORE CPENED ON SHATTUCK?

2623=A. 1992.

2624=Q COULD | DI RECT YOU TO THE SECOND TAB OF THE BI NDER, WHI CH

2625=I S THE 1993 | NCOVE STATEMENT.

2626=A. YES.

2627=Q  AND ABOUT HALFWAY DOMN THI'S, THERE IS A LINE WHICH I S
2628=ENTI TLED, "GROSS PRCFIT," IS THERE NOT?

2629=A. YES.

2630=Q CAN YOU TELL ME WHAT THI S | NDI CATES THE CHANGE, |F ANY,
2631=THERE WAS BETWEEN THE 1992 AND 1993 PERI CD W TH RESPECT TO
2632=CODY" S CROSS PRCFI T?

2633=A. IN 1993 OUR GROSS PROFIT WAS $2,635,659. |IN 1992, THE
2634=PREVI QUS YEAR, OUR GROSS PROFI T WAS $2, 808, 943.

2635=Q DOES THI S | NDI CATE TO YOU THAT BETWEEN 1992 AND 1993 THERE
2636=WAS A RISE OR A DECLI NE W TH RESPECT TO YOUR GRCSS PRCFI TS?
2637=A. A DECLI NE.

2638=MR. DAWSON: THANK YQU, | HAVE NOTHI NG FURTHER

2639=THE COURT: CROSS?

2640=MR PETROCELLI: NO YOUR HONOR

2641=MR. STEER= NO CRCSS, YOUR HONOR

2642=THE COURT: YOU MAY STEP DOVWN.

2643=CALL YOUR NEXT W TNESS.

2644=MR. SPIVA: GOCD MORNI NG, YOUR HONCR  YOUR HONOR,

2645=WHEN WE GET TO THE DOCUMENTS FOR THI S W TNESS, WE' RE GO NG TO
2646=TURN TO A DI FFERENT NOTEBOOK, BI GGER NOTEBOCK, BUT IT'S GAIL
2647=SEE, PLAINTIFFS EXH BITS FOR APRI L 10.

2648=AT THI S TI ME, YOUR HONCOR, PLAINTIFFS CALL GAIL S.

2649=SEE.

2650=THE COURT: THIS IS IT, MR SPIVA?

2651=MR. SPIVA: YES, SIR

2652=THE COURT: VERY HELPFUL.

2653= GAIL S. SEE,

2654=CALLED AS A W TNESS FOR THE PLAI NTI FFS, HAVI NG BEEN DULY SWORN,
2655=TESTI FI ED AS FOLLOW&:

2656=THE CLERK: PLEASE STATE YOUR NAME AND SPELL YOUR

2657=LAST NAME FOR THE RECORD.

2658=THE WTNESS: CGAIL SEE, S-E-E

2659= DI RECT EXAM NATI ON

2660=BY MR SPI VA

2661=Q GOOD MORNI NG, MS. SEE.

2662=A. GOCOD MORNI NG, MR SPI VA

2663=Q COULD YQU STATE YOUR ADDRESS FOR THE RECORD?

2664=A. 1389 ORONO LANE, WAYZATA, M NNESOTA.

2665=Q MS. SEE, WOULD YOU DESCRI BE YOUR EDUCATI ONAL BACKGROUND FOR
2666=THE COURT?



2667=A. YES. | GRADUATED IN 1949 FROM MOUNT HOLYOKE COLLEGE IN
2668=SOUTH HADLEY, MASSACHUSETTS, W TH AN HONORS DEGREE I N

2669=PHI LOSOPHY.

2670=Q AND HOW DI D YQU FI RST BECOMVE | NVOLVED I N THE BOOK
2671=PROFESSI ON?

2672=A. WELL, |'VE BEEN A BOOK PERSON MOST OF My LI FE, AND WHEN OUR
2673=CH LDREN WERE | N SCHOCL, My VOLUNTEER ACTI VI TI ES VWERE | N
2674=LI BRARIES. | WORKED I N AN ACADEM C LI BRARY, AND |'VE JUST

2675=ALWAYS BEEN VERY | NTERESTED | N BOCKS.

2676=Q VHAT TI ME PERI CD WAS THAT WHEN YOU WERE | NVOLVED I N THE
2677=LI BRARI ES?

2678=A. IN THE 50'S AND 60'S.

2679=Q NOW | TAKE IT THERE CAME A TI ME WHEN YOU OPENED YOUR OMN
2680=BOOKSTCRE, | S THAT RI GHT?

2681=A. YES. |, AS WTH MANY PECPLE, | ALWAYS HAD A DREAM OF
2682=0CPENI NG A BOOKSTORE, AND SO IN 1972 | BOUGHT AN EXI STENT
2683=BOCKSTORE | N WAYZATA, M NNESOTA.

2684=Q WHAT WAS THE NAME OF THAT BOCOKSTORE?

2685=A. "THE BOOKCASE. "

2686=Q NOW WAYZATA | S A SUBURB OF M NNEAPQOL| S?

2687=A. YES, IT'S JUST A FEW M LES WEST OF M NNEAPCLI S.

2688=Q WHAT TYPE OF BOOKSTORE | S THE BOOKCASE?

2689=A. IT'S A GENERAL -- GENERAL | NTEREST TRADE BOOKSTORE. IT'S
2690=N0OT A SPECI ALTY STORE.

2691=Q AND HOW BI G WAS THE BOOKSTORE WHEN YOU FI RST PURCHASED | T
2692=I N 1972?

2693=A. THE ORI G NAL STORE THAT | PURCHASED WAS ABOUT 1400 SQUARE
2694=FEET.

2695=Q DI D THE BOOKSTORE GROW OVER THE PERI CD THAT YOU OANED | T?
2696=A. YES, |IT CERTAINLY DI D.

2697=Q AND HOWBIG DID | T BECOVE?

2698=A. VELL, | MOVED AFTER A FEW YEARS TO A STORE AT ABOUT
2699=4500 SQUARE FEET.

2700=Q HOWLONG DI D YOU OMN THE BOOKCASE?

2701=A. | OMED THE BOOKCASE FOR 18 YEARS, FROM 1972 TO 1990.
2702=Q WHAT WERE YOUR RESPONSI BI LI TI ES AS THE OMNER OF THE
2703=BOCKCASE?

2704=A. MY RESPONS| BI LI TI ES WERE -- COVERED ABOUT EVERYTHI NG
2705=CERTAI NLY THE BUYI NG OF THE BOOKS, THE MANAGEMENT COF THE STORE,
2706=THE FI NANCI AL MANAGEMENT, AND JUST ALL OF THE TASKS THAT GO
2707=WTH OMANI NG A SVALL BUSI NESS.

2708=Q DI D YOU DO ANY MARKETI NG, AS THE OANER?

2709=A. | CERTAINLY DI D, THE MARKETI NG, THE ADVERTI SI NG

2710=Q AND YQU SPCKE ABCQUT BUYI NG BOOK BUYI NG  WHAT DI D THE
2711=BUYI NG RESPONSI BI LI TY ENTAI L?

2712=A. WELL, THE BUYI NG RESPONSI Bl LI TY ENTAI LED DECI DI NG WHAT
2713=BOOKS VWE WOULD CARRY IN THE STORE, AND SO | WOULD MEET W TH
2714=PUBLI SHERS' REPS, AND | HAD TO MAKE THOSE DECI SIONS ON THEM ON
2715=BOTH A DAI LY AND SEASONAL BASI S.

2716=Q HOW DI D YOQU FIND QUT, DURING THE TI ME THAT YOU OMED THE
2717=BOOKCASE, HOW DI D YOU FI ND OQUT THE TERMS AT WH CH YOU WOULD BUY
2718=THE BOOKS?

2719=A. VELL, | HAD THE AVERI CAN BOOKSELLERS ASSOCI ATI ON RED BOCK,
2720=VH CH WAS THE MANUAL FOR LEARNI NG THE TERMS.

2721=Q DI D YQU HAVE TO BE FAM LI AR W TH THOSE TERM5?

2722=A. CERTAI NLY.

2723=Q AND HOW DI D YOU BECOVE FAM LI AR W TH THOSE TERVS?

2724=A. VELL, | WOULD OPEN THE BOOK UP AND LOOK AT | T, AND SEE WHAT

2725=THE DI SCOUNT SCHEDULES WERE, WHAT THE NUMBERS WVERE, QUANTI TI ES.
2726=Q | GUESS WHAT |I'M ASKING IS, WHAT ABOUT YOUR

2727=RESPONSI BI LI TI ES REQUI RED YOU TO USE THE RED BOOK?

2728=A. VELL, YOU HAVE TO DECI DE WHEN YOU RE BUYI NG BOOKS HOW
2729=YOQU RE GO NG TO BUY THEM AND HOW MANY YOU RE GO NG TO BUY, AND
2730=FREQUENTLY YOUR DECI SI ONS ARE BASED N WHAT YOUR DI SCOUNT | S
2731=CG0 NG TO BE, AND SO | WOULD USE THE RED BOOK TO SEE, IF | WAS
2732=PLACI NG AN CRDER, HOW MANY BOOKS | NEEDED TO, AND | F | ORDERED
2733=0ONE MORE BOOK, | M GHT GO UP ONE DI SCOUNT PO NT.

2734=Q  OKAY, AND SO YQU CONSULTED THE RED BOOK FREQUENTLY, | TAKE
2735=1T?

2736=A. OH, VERY FREQUENTLY.



2737=Q  NOW YQOU MENTI ONED THAT YQU DI D SOVE MARKETI NG AS AN OANER.
2738=WHAT DI D MARKETI NG ENTAI L?

2739=A. | T ENTAILED A NUMBER COF DI FFERENT THI NGS. | PLACED SQOVE
2740=NEWSPAPER ADS, AND WE HAD AN | N- STORE NEWSLETTER, AND WE DI D
2741=QUIT A FEW OUT- OF- STORE EVENTS.

2742=Q AND DI D YOU HAVE AN UNDERSTANDI NG, | N DO NG THAT MARKETI NG
2743=0CF THE PUBLI SHERS' COOPERATI VE ADVERTI SI NG PCLI Cl ES?

2744=A. YES, | DD

2745=Q NOW WHI LE YOU OWNED YOUR BOCOKSTORE, DI D YOU BECOVE

2746=I NVOCLVED I N ANY BOCK | NDUSTRY ORGANI ZATI ONS OR ACTI VI TI ES?
2747=A. YES, | DID. | BECAME | NVOLVED W TH THE AMERI CAN
2748=BOOKSELLERS ASSCCI ATI ON.

2749=Q  ANY OTHERS?

2750=A. VELL, | WAS I NVOLVED W TH THE | NTERNATI ONAL BOOKSELLERS
2751=FEDERATI ON. | APPEARED ON A PANEL WTH A A. P., THE

2752=PUBL| SHERS - -

2753=Q WOULD I T ASSI ST YOU, Ms. SEE, TO SEE A COPY OF YOUR RESUME?
2754=A. YES, AND | HAVE ONE RI GAT HERE.

2755=MR SPIVA: AND JUST FOR EVERYBODY ELSE S BENEFI T,

2756=M5. SEE' S RESUME | S ATTACHED TO TCDAY' S BOOKLET AT 2281.
2757=I THINK IT'S THE VERY LAST EXH BI T I N THE BOOKLET,

2758=YOUR HONOR.

2759=THE WTNESS: AND DURI NG THAT TIME | WAS | NVOLVED - -

2760=MR. SPI VA: ONE MOMENT, Ms. SEE, WH LE EVERYBCDY

2761=CGETS TO THE SAME PLACE.

2762=1"M SORRY, | M SSPCKE. |IT S NOT 2281, IT S 2609,

2763=YOUR HONCR, AND IT IS THE LAST EXHIBIT IN THE BOOK. SORRY,
2764=TH S BOOKLET, IF YOURS IS AS DI FFI CULT TO TURN THE PAGES AS
2765=M NE.

2766=Q ALL RIGHT, IF YOU COULD PLEASE CONTI NUE, Ms. SEE.

2767=A. FINE. DURING THAT TIME | WAS A MEMBER OF -- ON THE BOARD
2768=0F GRAYWOLF PRESS, WH CH WAS A SMALL NONPROFI T PRESS I N
2769=M NNESOTA.

2770=Q NOW YOU SPCKE ABQUT YOUR | NVOCLVEMENT | N THE AMERI CAN
2771=BOOKSELLERS ASSCCI ATI ON.  WHAT WAS YCUR | NVOLVEMENT | N THE ABA?
2772=A. | WAS PRESI|I DENT OF THE AMERI CAN BOOKSELLERS ASSCCI ATI ON
2773=FROM 1984 TO 1986, AND | WAS ON THE BOARD FROM 1983 TO 1989.
2774=Q WERE YOU | NVOLVED I N THE ABA' S BOOKSELLERS' SCHOOLS?

2775=A. AND | WAS -- CERTAINLY, | WAS ON THE FACULTY OF THE
2776=AVMERI CAN BOOKSELLERS SCHOOL DURI NG MOST OF -- MOST OF WY
2777=BOOKSELLI NG CAREER

2778=Q | WANT TO ASK YOU A COUPLE QUESTI ONS ABOUT YOUR PRESI DENCY
2779=AND YOUR TI ME ON THE BOARD AT ABA. WHAT WERE ABA' S MAJOR
2780=I NI TI ATI VES DURI NG THE TI ME THAT YOU WERE PRESI DENT, AND ON THE
2781=BOARD?

2782=A. WELL, WE STARTED A COW TTEE CALLED THE PUBLI SHER PLANNI NG
2783=COWM TTEE AND WE WOULD MEET W TH PUBLI SHERS TO DI SCUSS WAYS
2784=THAT THE | NDUSTRY COULD | MPROVE.

2785=Q VWHAT TYPES OF THINGS DI D YOU DI SCUSS W TH THE PUBLI SHERS?
2786=A. VE DI SCUSSED -- WE DI SCUSSED FREI GHT POLI CIES. WE

2787=DlI SCUSSED WAYS WE COULD HELP ALL OF US WTH OUR PAPERWORK,
2788=HAVI NG SOVE KI NDS OF PROCEDURES THAT WERE UNI FORM AND THI NGS - -
2789=FOR EVERYBODY.

2790=Q DI D THAT RESULT I N ANY TYPES OF CHANGES | N THE | NDUSTRY?
2791=A. PARDON?

2792=Q DI D THOSE DI SCUSSI ONS RESULT I N ANY CHANGES I N THE

2793=] NDUSTRY?

2794=A. YES, BECAUSE THE FREI GHT PASS- THROUGH PROGRAM CAME DURI NG
2795=THAT TIME. WE ALSO DI D SOVETHI NG TO HELP W TH SPECI AL ORDERS.
2796=VE CREATED SOVETHI NG CALLED THE SI NGLE TI TLE ORDER PLAN.
2797=Q WOULD IT BE FAIR TO SAY THAT AS YOUR TI ME -- DURI NG YOUR
2798=TI ME AS PRESI DENT OF THE ABA, ESSENTI ALLY, YOU DI SCUSSED
2799=SEVERAL | SSUES COF | NDUSTRY STANDARDS AND PRACTI CES W TH THE

2800=PUBL| SHERS?

2801=A. YES, YES.

2802=Q OKAY. NOW YQU SPOKE OF THE BOOKSELLER SCHOOLS, THAT YQU
2803=VERE ON THE FACULTY OF THE BOOKSELLERS' SCHOOLS. WHAT ARE THE
2804=BOOKSELLERS' SCHOCLS?

2805=A. WELL, ABA HAD BOOKSELLERS SCHOOLS AT DI FFERENT LEVELS.
2806=THEY WOULD HAVE A PROSPECTI VE BOOKSELLERS' SCHOOL FOR THOSE



2807=THAT WERE | NTERESTED I N THE GO NG I NTO THE BOOK BUSI NESS, AND
2808=THEN THEY' D HAVE A PROFESSI ONAL SCHOOL FOR THOSE THAT HAD BEEN
2809=I N THE BOOK BUSI NESS, AND THEN AN ADVANCED, THAT WAS A LI TTLE
2810=H GHER LEVEL.

2811=Q AND WHAT TYPES OF THI NGS WERE TAUGHT AT THOSE SCHOCOLS?
2812=A. WELL, WE TAUGHT EVERYTH NG ABOUT HOW TO RUN AN EFFECTI VE
2813=BOOKSTORE, FROM BOCOK BUYI NG, MARKETI NG, FI NANCI AL PLANNING IS A
2814=KEY PART OF IT, AND VE HAD -- WE WOULD OCCASI ONALLY HAVE PECPLE
2815=FROM THE PUBLI SHI NG | NDUSTRY COME AND TALK TO -- AND TALK ABCOUT
2816=THE PUBLI SHI NG | NDUSTRY AND HOW EVERYTHI NG WORKS.

2817=Q WHAT TYPES OF CLASSES DI D YOU TEACH AT THE BOOKSELLER
2818=SCHOOLS?

2819=A. | TAUGHT SOVETHI NG CALLED "TOOLS OF THE TRADE, " WH CH WAS
2820=THE CLASS WHERE WE EXPLAI NED HOW WE USED THE VARI QUS REFERENCE
2821=NMATERI ALS, PARTI CULARLY THE RED BOCOK, I N TERVMS OF ORDERI NG |
2822=TAUGHT MARKETI NG AND ADVERTI SI NG | ALSO HELPED OCCASI ONALLY
2823=I N THE FI NANCI AL SEM NARS. | T WAS REALLY ACRCSS THE BOARD. I T
2824=WAS -- VEE ALL KIND OF CONTRI BUTED.

2825=Q WHAT TYPES OF THI NGS DI D YOU TEACH I N THE FI NANCI AL
2826=SEM NARS?

2827=A. WELL, WVE TAUGHT | NVENTORY MANAGEMENT, WE TAUGHT P&L
2828=STATEMENTS, ALL OF THAT KIND OF THI NG

2829=Q AND WHEN YQU SAY, "I NVENTORY MANAGEMENT, " CAN YOU DESCRI BE
2830=A LI TTLE BIT FOR THE COURT WHAT YOU MEAN BY THAT?

2831=A. VELL, ONE OF THE KEYS OF RUNNI NG A SUCCESSFUL BOOKSTORE | S
2832=TO KEEP YOUR | NVENTORY UNDER CONTROL, AND LEARNI NG HOW TO BUY
2833=IN A TI MELY MANNER BOOKS, AND SO YOU DON T GET OVERLOADED W TH
2834=|1 NVENTCRY, AND THEREFORE, HAVE A CASH PROBLEM

2835=Q WAS ONE OF THE | SSUES WHEN TO BUY FROM A WHOLESALER VERSUS
2836=WHEN TO BUY FROM A PUBLI SHER?

2837=A. YES, DEFI NI TELY, BECAUSE AGAI N, YQU HAVE TRADECFFS, AND SO
2838=IT WAS A QUESTI ON OF HOW TO USE THE WHOLESALER FOR
2839=REPLENI SHMVENT OF SUPPLI ES, BECAUSE THE WHOLESALER ORDERS WOULD
2840=COME | N VERY QUI CKLY, AND WHEN TO HAVE YOUR ORDERS GO TO THE
2841=PUBLI SHER, WHERE YOQU GET THE H GHER DI SCOUNT.

2842=Q NOW CAN YQU DESCRI BE THE MEMBERSHI P OF THE ABA DURI NG YOUR
2843=TENURE THERE AS PRESI DENT AND ON THE BQOARD?

2844=A. WELL, THE MEMBERSH P WERE BOOKSELLERS ALL ACROSS THE
2845=COUNTRY OF ALL KI NDS, GENERAL | NTEREST, SMALL STORES, AND
2846=LARGER STORES. THERE WERE SPECI ALTY STORES, MJUSEUM STCORES AND
2847=AT THAT TI ME WE HAD WALDEN AND B. DALTON.

2848=Q  WHAT ABQUT BARNES & NOBLE, WERE THEY A MEMBER AT THE TI ME?
2849=A. \VELL, B. DALTON -- BARNES & NOBLE BOUGHT B. DALTON IN THE

2850=LATE 80'S, AND | BELIEVE FOR A TI ME THEY WERE STILL A MEMBER
2851=Q NOW WHAT TYPES OF | NDUSTRY PANELS HAVE YOU SERVED ON
2852=DURI NG YOUR 30 YEARS I N THE BOOK BUSI NESS?

2853=A. WELL, AT THE AMERI CAN BOOKSELLERS ASSOCI ATI ON CONVENTI ON
2854=EVERY YEAR, THE ABA, | SERVED ON MANY PANELS, | N MANY DI FFERENT
2855=AREAS.

2856=Q HAVE YOU EVER SERVED ON AN ANY PANELS FOR PUBLI SHER
2857=0RGANI ZATI ONS?

2858=A. | WENT TO THE A. A P., THE AMERI CAN ASSOCI ATI ON OF
2859=PUBLI SHERS, AND THEY | NVI TED THREE OF US TO COME, YES. WE HAD
2860=A VERY | NTERESTI NG PANEL.

2861=Q WHAT WAS THAT PANEL?

2862=A. WELL, I'T WAS A PANEL -- THEY REALLY WANTED TO UNDERSTAND
2863=SOVE OF THE | SSUES THAT | NDEPENDENT BOOKSELLERS FACED, AND ED
2864=MORROW AND JOYCE MESKI S AND MYSELF CAME, REPRESENTI NG DI FFERENT
2865=KI NDS OF STORES, AND THEY JUST -- |IT WAS JUST, | THI NK, AN
2866=1 NFORVATI ONAL PANEL.

2867=Q AND YOU SCLD YOUR BOOKSTORE IN 1990, IS THAT RI GHT?

2868=A. CORRECT.

2869=Q WHY DID YQU SELL IT?

2870=A. VELL, FOR A VARIETY OF REASONS. | THI NK THERE COMES A TI ME
2871=IN LIFE WHEN | T'S GOCD TO DO SOVETH NG NEW | HAD BEEN I N THE
2872=BOOKSTORE FOR 18 YEARS AND SO I T WAS JUST TI ME TO MAKE A
2873=CHANGE.

2874=Q AND WHAT DI D YOU DO AFTER YOU SCLD I T?

2875=A. VELL, AFTER | SOLD IT, | HAVE -- | HAD BEEN TALKING TO A --
2876=ANOTHER BOOKSELLER, DAVI D UNOWSKY | N ST. PAUL, AND WE HAD



2877=TALKED OVER THE YEARS ABOQUT THE PCSSI BI LI TY OF FORM NG A
2878=PUBLI SHI NG COWANY I N THE TWN CI TIES AREA. AND SO THAT' S THE
2879=DI RECTI ON | WVAENT I N.

2880=Q WERE YOU LOCKI NG AT -- STARTING A FOR-PROFI T OR NONPROFI T
2881=PUBLI SHER?

2882=A. WE HAD DECI DED VE WOULD TAKE THE CHALLENGE OF STARTI NG A
2883=FCR PROFI T PUBLI SHI NG HOUSE. WE HAVE | N M NNEAPCLI S, THE TWN
2884=CI TI ES AREA, FOUR VERY STRONG NON- PRCFI TS.

2885=Q AND | TAKE I T FROM WHAT YOQU SAI D EARLI ER, ONE OF THOSE I S
2886=CRAYWOLF PRESS?

2887=A. CGRAYWOLF, YES.

2888=Q OKAY. NOW WHAT DI D YQU DO TO | MPLEMENT THI' S PLAN THAT YOQOU
2889=SPCKE OF, OF STARTING A FOR PRCFI T PUBLI SHI NG HOUSE?

2890=A. VELL, IN THE BEGA NNI NG WE FORMED A FAI RLY LARGE | NVESTOR
2891=GROUP TO LOCK AT BUYI NG AN EXI STENT PUBLI SHER AND BRING NG I T
2892=TO THE TWN CITIES, AND WE SPENT ABOUT TWO YEARS DO NG - - WELL,
2893=WE LOOKED AT FI VE GENERALLY AND THREE VERY SPECI FI CALLY, AND
2894=DI D, YOU KNOW THE DUE DI LI GENCE AND VENT OUT AND LOOKED AT
2895=THEM AND THEN FI NALLY, MADE THE DECI SI ON THAT WE WOULD GO THE
2896=MORE CHALLENG NG ROUTE AND START CUR OMN PUBLI SHI NG HOUSE.
2897=THE COURT: MR SPIVA, ARE YOU QUALI FYI NG THE

2898=W TNESS?

2899=MR. SPIVA: YES, SIR YES, YOUR HONOR.

2900=THE COURT: AS AN EXPERT SPECI FI CALLY I N WHAT?

2901=MR SPIVA: WE ARE GO NG TO QUALI FY HER AS AN EXPERT

2902=IN THE BOOK I NDUSTRY FOR THE PURPOSE OF DESCRI Bl NG | NDUSTRY
2903=PRACTI CES AND THE SALE OF BOOKS FROM PUBLI SHERS AND WHOLESALERS
2904=TO BOOKSTORES, AND FOR THE PURPOSES, YOUR HONOR, OF COVPARI NG
2905=PUBLI SHERS' AND WHCOLESALERS' STANDARD TERMS AND CONDI TI ONS OF
2906=SALE W TH THOSE RECEI VED BY THE DEFENDANTS.

2907=AND | THI NK | UNDERSTAND THE THRUST OF YOUR HONOCR S

2908=QUESTI ON. WVE WON T BE SPENDI NG TOO MJCH MORE TIME ON TH' S, BUT
2909=I THINK I T WLL BECOVE APPARENT FROM THE BACKGROUND WE' RE GO NG
2910=THROUGH NOW THE RELEVANCE OF MS. SEE' S EXPERI ENCE | N DO NG DUE
2911=DI LI GENCE I N LOCKI NG TO PURCHASE A PUBLI SHER

2912=THE COURT: YES, WELL, | TH NK THAT YOU VE QUALI FI ED

2913=HER AMPLY, AND | HAVE REVI EMED THE RESUME BRI EFLY. SO AFTER
2914=THE RECESS WH CH WE' RE ABOUT TO TAKE, | THI NK WE CAN GET DOWN
2915=TO WHAT | CALL BRASS TACKS.

2916=MR SPIVA: YES, YOUR HONOR, WE LL GO TO THE HEART

2917=CF THE COCONUT.

2918=THE COURT: COURT WLL BE IN RECESS TILL 11:45 --

2919=11: 50.

2920=CONTI NUED ON FOLLOW NG PAGE. NOTHI NG OM TTED.

2921= (RECESS TAKEN AT 11:34 A M)

2922=

2923=

2924=

2925= THE COURT: ALL RIGHT. MR SPIVA, YOU MAY PROCEED.
2926= MR SPIVA: THANK YOU, YOUR HONOR.

2927=Q NOW Ms. SEE, I'M GO NG TO TRY TO KEEP THESE QUESTI ONS BRI EF
2928="' CAUSE THERE HAS BEEN TESTI MONY ON TH S PREVI QUSLY.

2929=A. RIGHT.

2930=Q BUT | DO -- JUST TO SET THE STAGE FOR YOUR TESTI MONY, VHAT
2931=KI NDS CF TERM5 ARE | NCLUDED I N THE RED BOOK, WH CH HAS BEEN
2932=PREVI OQUSLY | DENTI FI ED?

2933=A. WELL, DI SCOUNT SCHEDULES. | T HAS CERTAINLY ALL PUBLI SHERS.
2934=FREQUENTLY THEY PUT THE CO-OP POLI CI ES, ALTHOUGH I T'S BEEN KNOWN
2935=THAT SOVE PUBLI SHERS DON T PUT THE CO OP POLI CY, THE RETURN
2936=POLI CI ES, FREI GAT PCOLI CI ES MOST OF THE TI ME.

2937=Q ARE THERE TYPES OF TERM5 OF SALE WHI CH ARE NOT IN THE RED
2938=BOCK?

2939=A. YES. AS VWE VE ALREADY HEARD, STOCK OFFERS BECAUSE THEY' RE
2940=SEASONAL AND TI ME LI M TED, THEY' RE NOT IN THE RED BOOK. AND, AS
2941=1 SAID, SOME CO OP POLI CI ES.

2942=Q NOW I N YOUR EXPERI ENCE, HOW DO PUBLI SHERS COVMUNI CATE THOSE
2943=TERM5S SUCH AS STOCK CFFERS THAT ARE NOT I N THE RED BOCOK? HOW DO
2944=THEY COVMUNI CATE THOSE TO BOOKSELLERS?

2945=A. WELL, ONE WAY IS, OF COURSE, THE REP HAS THEM WHEN HE COMES
2946=I N AND CALLS ON YOU OR HE WLL CALL AND LET YOU KNOW AND THEN
2947=SEND I T TO YOU BY MAIL. THEY FAX IT. AND SOVETI MES, THEY' RE



2948=PUBLI SHED | N THE PUBLI SHERS WEEKLY.
2949=Q I N YOUR EXPERI ENCE, ARE THEY USUALLY OR ALMOST ALWAYS I N

2950=WRI TI NG? THE STOCK OFFERS?

2951=A. YES. YES.

2952=Q NOW DO YQU FI ND QUT ABQUT CO OP, COOPERATI VE ADVERTI SI NG,
2953=IF IT'S NOT PUBLI SHED?

2954=A. IF I TS NOT PUBLI SHED. WELL, AGAIN, YOU CAN CALL THE
2955=PUBLI SHER AND FI ND QUT THERE. @ AND OCCASI ONALLY, THERE' LL BE A
2956=SI NGLE BOOK THAT W LL BE ADVERTI SED | N PUBLI SHERS WEEKLY AND
2957=THEY' LL HAVE A NOTE ON THE BOITOM OF THE CO-OP AVAI LABLE FOR A
2958=SI NGLE TI TLE.

2959=Q I N YOUR EXPERI ENCE, |S THERE ANYTHI NG | N PUBLI SHERS'
2960=CATALOGS ABOQUT COCP --

2961=A. YES, SOVETI MES | N PUBLI SHERS' CATALOGS, THEY W LL DELI NEATE
2962=THE CO- COP PQLI CI ES.

2963=Q NOW | WANT TO TURN TO THE TOPI C SPECI FI CALLY OF STOCK
2964=CFFERS. AND, AGAIN, WE VE HAD TESTI MONY ABOUT STOCK OFFERS
2965=VWH CH | ' M NOT ASKI NG YOU TO REPEAT. BUT WHAT | WOULD LI KE TO
2966=ASK YOU | S WHAT ARE THE CRI TI CAL ELEMENTS OF A STOCK OFFER?
2967=A. VELL, OBVIQUSLY THE -- THE FI RST ELEMENT | S EXTRA DI SCOUNT.
2968=AND THEN, DATING WHI CH IS AN EXTENDED TI ME TO PAY. FREQUENTLY,
2969=THERE' S FREE FREI GHT, BUT DI FFERENT PUBLI SHERS FORMAT THEI R
2970=STOCK OFFERS | N DI FFERENT WAYS, BUT IT'S ALMOST ALWAYS LI M TED
2971=IN TIME AND LIM TED -- MOST OFTEN LIM TED I N TO THE NUMBER OF
2972=0RDERS YOU CAN PLACE W THI N THAT TI ME PERI OD.

2973=Q AND ARE THERE SOMVETI MES OTHER RESTRI CTI ONS ON STOCK OFFERS?
2974=A. OTHER RESTRI CTI ONS ON STOCK OFFERS?

2975=Q  SUCH AS I N TERMS OF QUANTI TI ES YOU HAVE TO PURCHASE?

2976=A. OH, YES, OF COURSE. BECAUSE YQOU USUALLY HAVE TO HAVE A
2977=CERTAI N QUANTITY TO QUALI FY FOR THE STOCK OFFER BECAUSE
2978=0BVI QUSLY THE VERY NAME OF | T, STOCK OFFERS, THE PUBLI SHERS WANT
2979=TO YOU STOCK UP ON THEI R BOCKS.

2980=Q NOW WHAT IS THE PURPCSE FROM THE PUBLI SHERS' PERSPECTI VE OF
2981=A STOCK OFFER?

2982=A. VELL, THE -- THE PURPCSE, AS | SAID, IS TO HAVE YOU STOCK UP
2983=0ON THEI R BOOKS. AND THEY DO FREQUENTLY OFFER THEM ON A SEASONAL
2984=BASI S. THEY'LL OFFER THEM IN THE FALL FOR THE MOST -- THE
2985=BUSI EST SELLI NG SEASON, WHI CH | S, OF COURSE, THE HOLI DAY TI ME.
2986=THEY M GHT DO A SUMVER STOCK OFFER OR SOVETHI NG LI KE THAT.
2987=Q AND SO IS I T YOUR TESTI MONY BASI CALLY THAT THEY' RE TRYI NG TO
2988=CGET THE STORE TO PURCHASE MORE BOOKS?

2989=A. RIGHT.

2990=Q AT A CERTAIN TIME I N THE YEAR?

2991=A. CORRECT. WHEN -- MOST OFTEN, THEY WANT I T WHEN THE STORE - -
2992=THE SPRING -- THEY WLL OFFER I T WHEN THE STORE PROBABLY | SN T
2993=CG0O NG TO BUY AS MANY BOOKS BECAUSE THAT' S A SLOVER SELLI NG
2994=SEASON.

2995=Q WHAT ARE THE ADVANTAGES TO THE BOOKSTORE FROM THE
2996=BOOKSELLERS PERSPECTI VE OF PARTI ClI PATI NG I N A STOCK OFFER?
2997=A. WELL, WHEN YOU HAVE A STOCK OFFER, YOU HAVE TO CONSI DER
2998=COUPLE OF TRADE- OFFS. OBVI QUSLY, WHEN YQU RE BUYI NG MCRE BOCOKS
2999=UNDER THE STOCK OFFER, YOU RE GETTI NG -- EXCUSE ME -- AN

3000=ADDI TI ONAL DI SCOUNT, BUT YOU HAVE TO BALANCE THAT AGAI NST YOUR
3001=TURN, AND YOUR TURN IS, OF COURSE, THE SALES DI VI DED BY THE
3002=AVERAGE | NVENTORY, SO --

3003=Q CAN | STOP YOU THERE FOR JUST A SECOND?

3004=A. CERTAINLY.

3005=Q YQU VE DEFINED THE WORD "TURN' IN A -- IN THE TECHN CAL --
3006=TECHNI CAL MANNER. CAN YQU EXPLAI N THAT TO THE LAYPERSON, WHAT
3007=1 T REALLY MEANS, VHAT THE CONCEPT | S?

3008=A. | T MEANS HAVI NG AS LEAN A STOCK AS YOU CAN AND NOT LGSI NG
3009=SALES.

3010=Q NOW SORRY | I NTERRUPTED YOU. YOU WERE SAYI NG -- YOU WERE
3011=TESTI FYI NG REGARDI NG THE TRADEOFF | NVOLVED.

3012=A. WELL, THERE'S A TRADEOFF I N THAT OBVI OQUSLY | F YOU RE GO NG
3013=TO BRI NG THESE BOCKS I N AND GET A HI GHER DI SCOUNT. THAT'S AN
3014=ADVANTACE. BUT YOQU BALANCE THAT AGAI NST, AS | SAY, TH S
3015=JUST- 1 N- TI ME | NVENTORY, TRYI NG TO GET KEEP YOUR | NVENTCORY AS
3016=LEAN AS POSSI BLE W THOUT LCSI NG SALES. AND, OF COURSE, STORES
3017=TODAY HAVE DEVELOPED BECAUSE OF THE TECHNOLOGY VERY



3018=SOPHI STI CATED JUST- | N-TI ME | NVENTCRY SYSTEMS.

3019= BUT | F THE STORE DECI DES THAT THEY' RE GO NG TO USE
3020=THE STOCK OFFER, THEY HAVE TO TAKE -- TO MAKE TH S DECI S| ON
3021=BETWEEN TURN AND DI SCOUNT. BUT THERE' S ONE OTHER THI NG AND
3022=THAT IS YOU BRI NG THOSE BOOKS I N, YOU MAY NOT NECESSARI LY HAVE A
3023=SELL- THROUGH ON ALL THOSE BOOKS. THEY MAY NOT ALL SELL, AND YQU
3024=NMAY HAVE THEN THE ADDED EXPENSE OF RETURNI NG THE BOOKS.

3025=Q OKAY. VWELL, NOW |F THE BOOKS ARE RETURNABLE, WHAT' S THE
3026=COST TO THE BOOKSTORE REALLY OF HAVI NG TO RETURN THEM?

3027=A. WELL, THERE'S THE COST I N JUST THE LABOR OF RETURNI NG THEM
3028=PACKI NG THEM UP AND OFTENTI MES, YOU KNOW MAKI NG -- MAKI NG YOUR
3029=L1 STS AND THEN SENDI NG THEM BACK AND THEN WAI TI NG FOR YOUR
3030=CREDI T.

3031=Q NOW HAVE YQU REVI EWVED ANY OF THE DEFENDANTS' DOCUMENTS
3032=RELATI NG TO STOCK OFFERS?

3033=A. | HAVE

3034=Q AND WHAT DI D YOU FI ND?

3035=A. WELL, | FOUND THAT THE DEFENDANTS PURCHASED -- FREQUENTLY
3036=USED STOCK OFFERS TO PURCHASE BOCKS QUTSI DE THE Tl ME FRAVE THAT
3037=THE STOCK COFFERS DEFI NED, AND OFTEN THEY PLACED MORE ORDERS WERE
3038=ALLOVED UNDER THE STOCK COFFER

3039= MR PETROCELLI: YOUR HONCR, | DON'T WSH TO

3040=I NTERRUPT, BUT | JUST WANT TO MAKE AN OBJECTI ON THAT ON -- SHE
3041=WAS PERM TTED TO TESTI FY AS AN EXPERT, BUT AS WE PO NTED QUT, A
3042=GREAT DEAL OF HER TESTI MONY MAY RELATE TO HER SI MPLY LOOKI NG AT
3043=DEFENDANTS' DOCUMENTS AND | NTERPRETI NG THEM

3044= AND | BELI EVE THAT EXPERT TESTI MONY |I'S NOT REQUI RED
3045=TO TELL THE COURT WHAT A DOCUMENT SAYS AND THAT THE DOCUMENTS
3046=THEMSELVES, AS WELL AS THE DEPCSI TI ON TESTI MONY, |S THE BEST
3047=EVI DENCE OF WHAT THEY SAY.

3048= I"D LIKE TO ALSO ADD THAT THEY DI D NOT PURPORT TO
3049=JUSTI FY HER TESTI MONY AS A SUMVARY W TNESS UNDER RULE 1006. WE

3050=PA NTED THAT OQUT IN OQUR MOTION IN LIMNE. THEY DI DN T RESPOND
3051=I NDI CATI NG THAT THAT WAS AN ADDI TIONAL BASIS. SO | -- MY
3052=CBJECTION | S TO THE EXTENT THAT SHE | S TESTI FYI NG ABOUT THE
3053=CONTENTS OF DOCUMENTS AS SHE DID I N THE PRI OR ANSVER, AS WELL AS
3054=ANY DEPOCSI TI ON TESTI MONY, ON THE GROUND OF THE BEST EVI DENCE
3055=RULE, THERE' S NO FOUNDATI ON, AND I T DOESN T RELATE TO HER EXPERT
3056=0PI NI ON.

3057= MR SPIVA: MAY | RESPOND, YOUR HONCR?

3058= THE COURT: YES.

3059= MR, STEER: YOUR HONOR, BEFORE -- | WANT TO JO N IN
3060=MR. PETROCELLI"'S OBJECTI ON.

3061= THE COURT: YES.

3062= YES, MR SPI VA

3063= MR SPIVA: YES, YOUR HONOR. THI S WAS THE SUBJECT OF

3064=A MOTION IN LIMNE WH CH YOUR HONOR DECI DED. @AS WE EXPRESSED | N
3065=CUR PAPERS, Ms. SEE IS DO NG MJUCH MORE THAN SI MPLY READI NG WHAT
3066=1 S | N DEFENDANTS' DOCUMENTS. HER | NDUSTRY EXPERTI SE | S
3067=NECESSARY TO UNDERSTAND WHAT' S | N THOSE DOCUMENTS AND TO EXPLAI N
3068=HOW THEY COVPARE TO THE | NDUSTRY STANDARDS AND PRACTI CES AS
3069=M SS SEE KNOA6 I T. AND TH S | S SOVETH NG THAT HAS BEEN
3070=PERM TTED BY MANY COURTS I N SI M LAR CONTEXT.

3071= VE Cl TE SEVERAL CASES | NVOLVI NG PUBLI SHI NG AND
3072=BOOKSELLI NG | NDUSTRY EXPERTS | N OUR PAPERS AND ALSO EVEN QUTSI DE
3073=0OF THAT CONTEXT, | BELIEVE IT WAS THE | ACOBELLI CASE VWHERE
3074=SI M LARLY AN EXPERT WAS PERM TTED TO OPI NE ON | NDUSTRY

3075=STANDARDS, AS COWMPARED TO THE -- THE TERMS AND CONDI TI ONS OF THE
3076=DEFENDANTS.

3077= THE COURT: WELL, IN TH S COURT, SHE' S BEEN QUALI FI ED
3078=AS AN | NDUSTRY EXPERT. AND | WANT HER TO TESTI FY AS AN EXPERT.
3079=AND SHE' S NOT A SUVWMARY WTNESS. AND SO I'M -- THE TESTI MONY
3080=SHOULD BE LI M TED TO HER EXPERI ENCE AS AN EXPERT AND NOT I N
3081=EFFECT, AS SHE JUST STARTED, AS A SUMMARY W TNESS.

3082= MR SPIVA: YES, YOUR HONOR. WE WLL DO THAT NOW
3083= WLL YOU ALLOW ME SOME LATI TUDE TO SHOW HER SQOVE
3084=DOCUMENTS AND | F YOUR HONOR FEELS THAT |' M GO NG BEYOND THE
3085=BOUNDS OF YOUR CRDER, | CAN -- CERTAINLY WOULD BRING IT WTHI N
3086=THE BOUNDS.

3087= I THHNK I T WLL BECOVE APPARENT WHEN SHE | S SPEAKI NG



3088=0F CERTAI N DEFENDANTS' DOCUMENTS THAT SHE IS DO NG MJCH MORE
3089=THAN JUST SUMVARI ZI NG YOUR HONOR  SHE IS ACTUALLY EXPLAI NI NG
3090=I T BASED ON HER | NDUSTRY EXPERI ENCE.

3091= THE COURT: WELL, THAT HASN T BEEN TRUE I N THE
3092=TESTI MONY TO DATE. AND | WANT -- AND | REALI ZE THAT SHE' S HAD
3093=EXPERI ENCE, WH CH WOULD QUALI FY HER BOTH UNDER SECTI ON 702 AND I
3094=THI NK 704, BUT | WANT HER -- W TNESS TO TESTI FY AS TO WHAT SHE
3095=1'S QUALI FI ED TO TESTI FY AS.

3096= AND YOU COULD MAKE -- AFTER YOQU VE GONE THROUGH HER
3097=TESTI FYI NG AS AN EXPERT W THOUT LOCOKI NG AT THE DOCUMENTS, YQU
3098=NMAY THEN MAKE AN OFFER OF PROOF, BUT | THI NK THAT WOULD CQOVE
3099=PREFERABLY AFTER HER TESTI MONY AS AN EXPERT. |'D LISTEN TO THE

3100=CFFER OF PROOF AND LOCOK AT THE DOCUMENTS, BUT | HAVEN T HAD AN
3101=CPPORTUNI TY TO DO THAT.

3102= MR SPIVA: YES, YOUR HONCR

3103= THE COURT: -- LISTENING TO HER SAY WHAT THE DOCUMENT
3104=SAYS, AND THAT' S NOT SATI SFACTCRY.

3105= MR SPIVA: YES, YOUR HONOR. WE WLL PROCEED I N THAT
3106=VAY.

3107= THE COURT: ALL RI GHT.

3108=BY MR SPI VA

3109=Q NOW M SS SEE, YQU TESTIFI ED A MOMENT AGO THAT YOU FOUND
3110=THAT THE DEFENDANTS HAD OFTEN PURCHASED OUTSI DE OF THE TI ME
3111=W NDOAS PERM TTED BY CERTAI N PUBLI SHED STOCK OFFERS. WHAT AS AN
3112=I NDUSTRY EXPERT | S THE SI GNI FI CANCE OF THAT? WHY DOES THAT
3113=MATTER?

3114=A. WELL, THEN THEY ARE ABLE TO CONTI NUE TO GET THE BENEFI TS OF
3115=THE STOCK COFFER BEYOND THE -- BEYOND THE TI ME FRAME. FI RST OF
3116=ALL, IT'S A CONTRADI CTION I N TERMS BECAUSE THE STOCK OFFER | S
3117=TI ME RELATED.

3118=Q WHAT TYPE OF ADVANTAGE WOULD THAT G VE A BOOK STORE, TO BE
3119=ABLE TO PURCHASE UNDER THE TERMS OF THE STOCK OFFER QOUTSI DE OF
3120=THE TI ME FRAME PERM TTED BY THE STOCK COFFER?

3121=A. I T EXTENDS THE TI ME THEY GET THE ADDI TI ONAL DI SCOUNT. AND
3122=THAT' S VERY ADVANTAGEQUS.

3123=Q DOES THAT MAKE ANY DI FFERENCE TO THE | NVENTORY MANAGEMENT
3124=THAT YOU SPOKE OF IN YOUR -- BEG NNI NG OF YOUR TESTI MONY?

3125=A. WELL, YES. YQU D HAVE TO BALANCE THAT OFF AGAI NST THE - -
3126=THE -- BUT -- BUT |'VE SEEN EVI DENCE THAT ALSO THE DEFENDANTS
3127=WERE ABLE TO BUY THE -- TO EXTEND NOT ONLY THE TI ME OF THE STOCK
3128=CFFERS, BUT TO TAKE MORE - - PLACE MORE ORDERS THAN WERE ALLOWED
3129=UNDER THE STOCK OFFER

3130= MR, PETROCELLI: YOUR HONOR, | MOVE TO STRI KE.
3131= THE COURT: MOTION TO STRIKE |'S GRANTED.

3132= NOW GET BACK TO WHAT | SUGGESTED SHE DO, MR, SPI VA
3133= MR SPIVA: YES, YOUR HONOR.

3134=Q M SS SEE, I N YOUR EXPERI ENCE, ARE | NDI VI DUAL BOOKSTORES
3135=PERM TTED TO NEGOTI ATE THE TERMS OF STOCK OFFERS | NDI VI DUALLY
3136=W TH PUBLI SHERS?

3137=A. NO

3138= THE COURT: WHY NOT?

3139= THE WTNESS: WHY AREN T THEY? YOU MEAN, WHY --
3140=BECAUSE THE STOCK OFFER HAS -- IS A PUBLI SHED DOCUMENT, AND IT

3141=HAS A TI ME FRAME, AND I T HAS THE CONDI TIONS. AND I N OUR
3142=I NDUSTRY, WE HAVE STANDARDS THAT THE | NDUSTRY GCES BY. AS YQU
3143=SAWIN MY --

3144= THE COURT: THI'S SCUNDS LIKE THE OLD NRA.
3145= THE WTNESS: WELL, | DON T KNOW ABOUT THAT. BUT AS
3146=YOU NOTED IN MY -- I N My REPCRT, | TALKED ABOUT THE FACT THAT

3147=0ONE OF THE THI NGS THAT' S DI FFERENT ABOQUT THE BOXK -- TO ME ABOUT
3148=THE BOOKSELLI NG | NDUSTRY | S THAT WE DO HAVE THESE -- THE RED
3149=BOCK TERM5, WH CH EVERYBCDY LI VES BY. AND NEGOTI ATI NG FOR TERMS

3150=1'S JUST NOT PART OF WHAT | S DONE, ALTHOUGH |'VE HEARD THI S
3151=MORNI NG THAT I T IS DONE.

3152=BY MR SPI VA

3153=Q M SS SEE --

3154= MAYBE | SHOULD FOLLOW UP ON YOUR HONOR S QUESTI ON.
3155= ARE YOQU SAYI NG THAT I T''S WRONG TO NEGOTI ATE I N ALL
3156=Cl RCUMSTANCES?

3157=A. VWELL, AS YOQU -- AS WAS READ OQUT FROM MY REPORT THI S MORNI NG



3158=1 -- WHAT I'M SAYING IS | TH NK THAT EVERYBCDY SHOULD HAVE THE
3159=SAME TERM5, EVERYBCDY SHOULD PLAY BY THE SAME RULES.

3160= THE COURT: WHY SHOULDN T THEY --

3161= THE W TNESS: NEGOTI ATE - -

3162= THE COURT: WHY ISN' T PART OF I T THE AVERI CAN
3163=ENTREPRENEURI AL SYSTEM?

3164= THE W TNESS: BUT THEN --

3165= THE COURT: THEY GET IN AND CGET A BETTER PRI CE?

3166= THE W TNESS: THE BOOK BUSI NESS HAS BEEN DI FFERENT ON

3167=THAT, YOUR HONOR. AND WE HAVE REALLY HAD A TRADI TI ON WHERE
3168=EVERYBODY WAS -- THE DI SCCUNTS DI D ALLOW YOQU TO GET CGREATER --
3169=BETTER TERMS FOR HI GHER VOLUME, BUT | T WAS ALSO THE TRADI TI ON
3170=THAT EVERYBODY HAD THE SAME TERMS OF SALE. NOW YQU SAY --
3171= THE COURT: TRADI TION DOESN T HAVE MJCH LEGAL
3172=UNDERPI NNl NG WHEN WE' RE TALKI NG ABOQUT THE AMERI CAN CAPI TALI STI C
3173=SYSTEM OF MAKI NG A -- GETTI NG THE BEST PRI CE YOU COULD PGCSSI BLY
3174=CGET WTH N THE PARAMETERS OF THE LAW I T' S THE LAW THAT

3175=GOVERNS, | T'S NOT TRADI Tl ON.
3176= THE WTNESS: [T S NOT TRADI TION? WELL, |'M NOT A
3177=LAWER HOMEVER MY PO NT ABOUT THI'S IS THAT | F EVERYBODY IS
3178=PAYI NG BY THE SAME RULES, THAT'S ALSO PART OF THE AMERI CAN
3179=TRADI TI ON.

3180=BY MR SPI VA

3181=Q  OKAY.

3182=A. NO?

3183=Q M SS SEE, YOU CAN T ASK THE JUDGE QUESTI ONS.

3184=A. SORRY. SORRY.

3185=Q LET ME CONTINUE ALONG TH'S LINE. YOU -- WHAT TYPE OF
3186=ADVANTAGE WOULD IT G VE A -- A BOOKSTORE, FOR | NSTANCE, TO PLACE
3187=MORE ORDERS THAN ARE PERM TTED UNDER A STOCK OFFER, TO PLACE
3188=THEM OVER A LONGER PERI OD OF TI ME?

3189=A. BECAUSE THEN WE GET BACK TO YOUR | NVENTORY MANAGEMENT. THEN
3190=YOU D BE ABLE TO BRI NG YOUR BOOKS IN ON A -- ON A TI MELY BASI S
3191=AND NOT HAVE TO BRI NG THEM ALL | N AT ONCE AND PAY FOR THEM ALL
3192=AT ONCE.

3193=Q \WHAT' S -- WHAT TYPE OF EFFECT DOES THAT HAVE ON A
3194=BOCKSTORE' S PROFI TABI LI TY?

3195=A. IT HAS A -- | T HAS AN ENORMOUS EFFECT UNDER PROFI TABI LI TY.
3196=I T GOES BACK TO WHAT | WAS TALKI NG ABOUT W TH TURN. THE GREATER
3197=TURN YOU HAVE, THE GREATER PROFI TABI LI TY.

3198=Q SO IF | UNDERSTAND YOU CORRECTLY, THEN, |F YOU HAD A

3199=SI TUATI ON WHERE YOU HAD A PUBLI SHED STOCK OFFER WH CH REQUI RED

3200=THAT PURCHASES BE MADE AT ONE PONT IN TIME OR WTHI N A
3201=SPECI FI ED PO NT I N TI ME BUT THE BOOKSTORE WERE PERM TTED TO NAKE
3202=PURCHASES OVER A MJUCH -- OVER A LONGER PERI OD OF TI ME THAN
3203=PERM TTED, THAT WOULD d VE THE BOOKSTORE AN ADVANTACE | N TERMS
3204=CF | NVENTORY MANAGEMENT?

3205=A. CORRECT.

3206=Q MS. SEE, IN YOUR EXPERI ENCE, ARE STOCK CFFERS, ARE THERE ANY
3207=PERMANENT STOCK OFFERS?

3208=A. NO. AS | SAID, THAT'S ALMOST A CONTRADI CTI ON | N TERMS,
3209=BECAUSE THEY ARE Tl ME -- MOST GENERALLY W THI N A CERTAI N Tl ME
3210=FRAME.

3211=Q ARE STOCK CFFERS | NTENDED TO | NCREASE A BOOKSELLER S

3212=DI SCOUNT ON ALL PURCHASES THAT THE BOOKSTORE MAKES FROM A G VEN
3213=PUBLI SHER?

3214=A. NO IT' S ONLY ON -- DI SCOUNT IS ONLY | NCREASED ON PURCHASES
3215=UNDER THE STOCK OFFER.

3216=Q NOW-- | WANT TO FOCUS ON THAT FOR A MNUTE. [ISN T IT THE
3217=CASE THAT | N RECENT YEARS SOVE PUBLI SHERS HAVE OFFERED STOCK
3218=CFFERS OVER A LONGER PERI ODS COF TI ME THAN TRADI TI ONALLY THEY HAD
3219=I N PRI OR YEARS?

3220=A. YES, | BELIEVE | T WAS BANTAM DOUBLEDAY DELL HAD SOVETHI NG
3221=CALLED A FLEX OFFER - -

3222=Q  CKAY.

3223=A. -- VWHICH --

3224=Q HOWTHE --

3225=A. -- BASICALLY RAN FOR A YEAR
3226=Q  CAN YQU DESCRI BE GENERALLY HOW BANTAM DOUBLEDAY DELL'S
3227=FLEXI BLE STOCCK OFFER OPERATED?



3228=A. WELL, IT WAS -- | BELIEVE IT WAS TWO DI FFERENT TI ME PERI ODS,
3229=AND YQU COULD CORDERS YCUR BOOKS EI THER I N ONE SI X- MONTH PERI OD
3230=0R ANOTHER SI X- MONTH PERI OD, SO I T BASI CALLY BECAME A STOCK
3231=CFFER THAT WAS EXTENDED OVER THE YEAR.

3232= BUT, AGAIN, THEY HAD CONDI TI ONS, BECAUSE | BELI EVE
3233=YQU COULD PLACE FOUR ORDERS.

3234=Q NOW YQU MEAN -- WHEN YOU SAY THEY COULD - - ONE COULD PLACE
3235=FOUR ORDERS, A BOCOKSTORE COULD PLACE FOUR ORDERS UNDER THE STOCK
3236=0OFFER, DO YOU MEAN THAT WOULD BE FOUR DI SCREET PO NTS I N TI ME?
3237=A. YES, | BELIEVE THAT'S WHAT IT WAS OR WAS IT -- YES

3238=Q  NOW--

3239= THE COURT: | DON T UNDERSTAND. | DON T UNDERSTAND
3240=THAT AT ALL.

3241= THE WTNESS: WELL, THIS I S WHY --

3242= THE COURT: WLL YOU TAKE | T FROM THE BEG NNI NG?
3243= THE WTNESS: | T S VERY COWPLI CATED.

3244=BY MR SPI VA
3245=Q WAIT, MSS SEE. ACTUALLY LET ME DIRECT YOU A LITTLE BIT
3246=HERE I N TERVM5 OF -- WE DON' T WANT TO START A COLLOQUY.

3247= THE COURT: | ASKED A QUESTI ON.

3248= MR SPIVA:  OH, |'M SORRY, YOUR HONCR

3249= THE COURT: AND | WANT AN ANSVER FROM THE W TNESS.
3250= THE W TNESS: WELL, THAT'S WHY |F | COULD SHOW YCQU
3251=THE DOCUMENTS -- | T S VERY COWPLI CATED W TH THESE STOCK OFFERS

3252=BECAUSE SOME OF THEM ARE G VEN WTH -- ONE OF THE CONDI TI ONS OF
3253=THE STCCK CFFERS | S YOU CAN PLACE A CERTAI N NUMBER OF ORDERS I N
3254=A CERTAIN TI ME PERI OD. THE STOCK OFFER WE WERE JUST TALKI NG
3255=ABQUT WAS A LITTLE DI FFERENT | N THAT YOU COULD -- | T WAS CALLED
3256=A FLEX STOCK OFFER, AND | T EXTENDED FOR A YEAR, AND THAT'S VERY
3257=UNUSUAL FOR A STOCK OFFER  AND SO THEREFORE - - BUT THERE WERE
3258=CONDI TIONS W THI N THAT STOCK OFFER  YOU COULD PLACE, | THI NK,
3259=FOUR ORDERS.

3260= DOES THAT HELP? EXCUSE ME. NOT SUPPCSED TO ASK YQU
3261=QUESTIONS. | T S VERY COVPL| CATED.
3262= THE COURT: YES.

3263=BY MR SPI VA

3264=Q WELL, NOW M SS SEE, WHEN YOU SAY YOU COULD PLACE ONLY FOUR
3265=0RDERS, WHAT DO YOU MEAN BY THAT?

3266=A. WELL, YOU COULD PLACE FOUR PURCHASE ORDERS, AND THAT WOULD
3267=MEAN THAT YOU WOULD PLACE THOSE ORDERS OVER A PERI OD OF TI ME
3268=Q NOW WHEN YQU SAY OVER A PERI OD OF TI ME, DO YOU MEAN YQU
3269=COULD PLACE THEM VWHENEVER YOU WANTED?

3270=A. YOU KNOW 1'M TRYI NG TO REMEMBER THE EXACT TERMS OF THAT --
3271=0F THE DOCUMENT. AND | THI NK PROBABLY -- |'M NOT CERTAI N.
3272=Q WELL, LET ME MAKE THIS A LITTLE EASIER. LET ME G VE YOU A
3273=HYPOTHETI CAL - -

3274=A. OKAY.

3275=Q -- SINCE YOU ARE AN EXPERT HERE.

3276= IF YOU HAD A STOCK OFFER THAT SAI D YOU COULD PLACE
3277=FOUR OFFERS PER --

3278=A. ORDERS.

3279=Q -- FOUR CRDERS PER -- |'M SCRRY -- PER YEAR, WOULD YOUR --
3280=WHAT WOULD YCUR UNDERSTANDI NG OF THAT BE AS AN | NDUSTRY EXPERT?
3281=A. WELL, YQU COULD PLACE FOUR ORDERS. THAT WOULD BE ALL YQU
3282=COULD PLACE.

3283=Q AND WHEN YOU SAY FOUR ORDERS, DO YQU MEAN AT FOUR DI SCREET
3284=PO NTS I N TI ME?

3285=A. YES, FOUR DI SCREET PO NTS I N TI ME.

3286=Q SO WOULD I T BE CONSI STENT WTH SUCH A STOCK OFFER - -
3287=A. YES.

3288=Q -- FOR A BOOKSELLER TO BE PERM TTED TO PLACE ORDERS, SAY,
3289=0VER FOUR MONTHS OF TI ME DURI NG THE YEAR?

3290=A. FOUR MONTHS?

3291=Q YES.

3292=A. ONE ORDER OVER EACH OF FOUR MONTHS.

3293=Q MORE THAN ONE ORDER?

3294=A. NO

3295=Q LET ME JUST GET A CLEAN QUESTI ON HERE.

3296=A. RIGHT.

3297=Q WOULD I T BE CONSI STENT W TH THAT STOCK OFFER FOR A
3298=BOOKSELLER, FIRST OF ALL, TO BE ABLE PLACE MORE THAN FOUR



3299=CRDERS?

3300=A. NO

3301=Q AND WHAT | F THE BOOKSELLER WERE TO PLACE A NUMBER OF ORDERS
3302=0OVER FOUR ONE- MONTH PERI ODS; | N EACH MONTHLY PERI OD, THEY PLACED
3303=MANY CRDERS. WOULD THAT BE CONSI STENT?

3304=A. NO

3305=Q LET ME G VE YOU ANOTHER HYPOTHETI CAL ON STOCK OFFERS.
3306=A. UH HUH.

3307=Q | F THERE WERE A PROGRAM WHI CH SAI D -- WHERE THE PUBLI SHER
3308=0OFFERED A STOCK COFFER FROM MARCH 15TH TO APRIL 15TH, SAID YQU
3309=CAN PLACE - -

3310=A. UM HW

3311=Q -- A NUMBER -- SET NUMBER CF ORDERS | N THAT TI ME PERI OD.
3312=A. UM HWM

3313=Q AND A -- AN I NDI VI DUAL BOOKSTORE NEGOTI ATED TO PLACE ORDERS
3314=IN A DI FFERENT MONTH, SAY IT WAS JUST THE MONTH BEFORE,
3315=FEBRUARY 15TH TO MARCH 15TH. WOULD IT G VE THE BOOKSTORE THAT
3316=NEGOTI ATED THAT DI FFERENT MONTH Tl ME PERI OD AN ADVANTAGE OVER
3317=BOOKSTORES THAT HAD TO PLACE THEI R ORDERS DURI NG THE PERI OD
3318=0CFFERED BY THE PUBLI| SHER?

3319=A. | T WOULD G VE THEM A GREAT ADVANTAGE.

3320=Q WHAT'S THE BI G DEAL ABOQUT THAT? | MEAN, |F THEY' RE
3321=PLACI NG -- UNDER -- BASI CALLY UNDER THE TERM5 OF THE OFFER,
3322=EXCEPT JUST ONE MONTH EARLI ER, WHY DOES THAT MATTER?

3323=A. BECAUSE THE TERMB OF OFFER -- OFFER WOULD READ SPEC! FI CALLY,
3324=MARCH 15TH TO APRIL 15TH, AND THAT WAS THE TI ME FRAME W THI N

3325=VWHICH -- WTH N WHI CH THE PUBLI SHED STOCK OFFER ALLOMED YOQU TO
3326=PLACE YOUR ORDERS.

3327=Q  CKAY.

3328=A. AND --

3329=Q OH, GO AHEAD. |'M SCRRY.

3330=A. | WAS GO NG TO SAY, AND | F YOU COULD ElI THER PREDATE WHEN YQU
3331=PLACED YOUR ORDERS OR EXTEND I T, YOU RE GO NG TO BE ABLE TO
3332=CONTI NUE TO GET THOSE BENEFI Cl AL DI SCOUNTS BEYOND THE Tl ME THE
3333=STOCK OFFER DI CTATED.

3334=Q OKAY. BUT BEYOND THE TECHNI CAL PO NT THAT THEY WOULDN T BE
3335=TECHNI CALLY COWPLYI NG WTH THE OFFER, JUST DONG IT IN A
3336=DI FFERENT TI ME PERI OD, DOES | T MAKE ANY DI FFERENCE, SAY, FOR
3337=I NVENTORY MANAGEMENT?

3338=A. OH, | T WOULD DEPEND ON HOW THEI R | NVENTORY MANAGEMENT WAS
3339=SET UP. | T CQOULD.

3340=Q  AND I N WHAT Cl RCUMSTANCE COULD I T?

3341=A. VELL, IF THEY -- IF THEY -- THE PO NT OF THE STOCK OFFER I S
3342=YQOU BUY YOUR BOCKS I N THE SPRINGTI ME. | F THEY ARE ABLE TO TAKE
3343=THE STCCK COFFER AND El THER PREDATE I T, USE I T AHEAD CF TI ME,
3344=THEN THEY CAN ORDER BOOKS THEN -- AND THEN I N THE STOCK OFFER
3345=TI ME, AND THEN I F THEY' RE ABLE TO EXTEND IT, IT ENDS UP BEI NG A
3346=PERENNI AL DEAL, AND THAT'S NOT WHAT THE STOCK OFFER I S.

3347=Q M SS SEE, I N YOUR EXPERI ENCE, HAVE YOU HAD EXPERI ENCE
3348=UNDERSTANDI NG PUBLI SHERS' RETURNS POLI CY, THE RETURNABI LI TY AND
3349=NON RETURNABI LI TY OF BOCOKS?

3350=A. YES, | HAVE.

3351=Q AND WHAT IS YOUR UNDERSTANDI NG CF MOST PUBLI SHERS

3352=NON RETURNABLE TERMS?

3353=A. THERE ARE TWO TERMS | N THE BOOK BUSI NESS, RETURNABLE AND
3354=NON RETURNABLE. AND MOST PUBLI SHERS REQUI RE YOU TO ESTABLI SH AT
3355=THE BEG NNI NG OF THE YEAR WHETHER YOU RE GO NG TO BUY YOUR BOOKS
3356=RETURNABLE OR NON RETURNABLE. AND NON- RETURNABLE BOCKS, YOQU
3357=USUALLY GET A MJCH H GHER DI SCOUNT BECAUSE YOU RE TAKI NG THE
3358=RI SK OF NOT BEI NG ABLE TO SELL THOSE BOCKS.

3359=Q AND WHAT IS THE SI GNI FI CANCE OF HAVI NG TO CHOCSE AT THE
3360=BEG NNI NG OF THE YEAR -- AT THE BEG NNI NG OF THE PUBLI SHER S
3361=FI SCAL YEAR OR THE CALENDAR YEAR WHETHER YOU RE GO NG TO
3362=PURCHASE ALL OF YOUR BOOKS RETURNABLE OR NON- RETURNABLE FOR THE
3363=VWHOLE YEAR?

3364=A. WELL, THAT JUST MEANS -- THE SIGNI FI CANCE | S THAT YOU CAN' T
3365=IN THE M DDLE OF THE YEAR DECI DE THAT YOU WANTED TO CHOOSE SOVE
3366=BOOKS THAT YOU KNOW YOU RE GO NG TO SELL AND BUY THEM

3367=NON RETURNABLE.

3368= EVERY BOOKSTORE -- EVERY BOOKSELLER KNOWS VWHAT BOOKS



3369=THEY' RE GO NG TO SELL ON A CONTI NUI NG BASIS. |IT D BE A
3370=TREMENDOUS ADVANTAGE TO BE ABLE TO SAY, "WELL, |'D LIKE TO BUY
3371=THESE BOCKS NON- RETURNABLE." THERE' D BE NO RI SK.  YOU KNOW
3372=YQU RE GO NG TO SELL THEM AND THEN "I'LL BUY THESE BOCKS"
3373=USUALLY THE FRONT LI ST, WHI CH ARE THE NEW TI TLES, AND YOU DON T
3374=KNOW VWHETHER THEY' RE GO NG TO SELL OR NOT, BUY THOSE RETURNABLE.

3375=AND | F YOU COULD DO THAT, |T WOULD BE A TREMENDOUS ADVANTAGE.
3376=Q M SS SEE, |'S THERE ANY WAY FOR A PUBLI SHER -- STRI KE THAT.
3377= |'S THERE AN OPERATI ONAL REASON VMY A PUBLI SHER WOULD
3378=REQUI RE A BOOKSTORE TO CHOOSE TO PURCHASE ALL OF THEI R BOOKS ONE
3379=WAY OR THE OTHER, RETURNABLE OR NON- RETURNABLE | N A G VEN YEAR?
3380=A. AN OPERATI ONAL -- FROM AN OPERATI ONAL FROM THE PUBLI SHER S
3381=POI NT OF VIEW YOU MEAN?

3382=Q  YES.

3383=A. \VELL, THE PUBLI SHER WOULD THEN KNOW I N TERMS OF PRI NTI NG
3384=THEI R BOOKS WHAT BOOKS ARE GO NG TO BE ORDERED AND SOLD AND NOT
3385=RETURNED.

3386= ONE OF THE DILEMMA' S | N THE BOOKSELLI NG BUSI NESS | S
3387=YOU -- IT'S A H GHRI SK BUSI NESS | N TERVS OF EACH I TEM BOXK IS
3388=PUBLI SHED AND YOU DON' T KNOW-- |F YOU RE A PUBLI SHER, YOU PRI NT
3389=25, 000 COPIES. YOU DON T KNOW WHETHER YOU RE GO NG TO GET 20 OF
3390=THOSE COPI ES BACK. |F YOU HAVE THOSE BOOKS SOLD ON A

3391=NON RETURNABLE BASI S, THAT WOULD BE A GREAT ADVANTAGE TO THE
3392=PUBLI SHER.

3393=Q NOW YOU SAID THAT THE -- THE -- ONE OF THE TYPI CAL
3394=REQUI REVENTS | S THAT ALL PURCHASES BE MADE EI THER RETURNABLE OR
3395=NON RETURNABLE. WHEN YOU SAI D THAT, DO YOU MEAN BY -- ON A
3396=TI TLE BASI S OR ACROSS A PUBLI SHER S ENTI RE LI NES?

3397=A.  WHAT | MEANT WAS THAT THE BOOKSELLER HAS TO DETERM NE AT THE
3398=BEG NNI NG OF THE YEAR WHETHER THAT STORE W LL BUY ALL OF THEIR
3399=PURCHASES FROM S| MON & SCHUSTER OR - - |'M NOT SURE THEY EVEN

3400=ALLOWTH' S -- BUT FROM A PUBLI SHER RETURNABLE OR NON RETURNABLE.
3401=Q OKAY. LET ME G VE YOU ANOTHER HYPOTHETI CAL. | F A PUBLI SHER
3402=HAD A NON- RETURNABLE POLI CY WHI CH WAS CONSI STENT W TH THE TYPES
3403=CF POLI CI ES THAT YOU HAVE DESCRI BED, YOU HAD TO CHOOSE El THER
3404=RETURNABLE OR ALL NON- RETURNABLE AT THE BEG NNI NG OF THE YEAR,
3405=BUT | T PERM TTED BOOKSTORES -- A BOOKSTORE TO PURCHASE
3406=PARTI CULAR TI TLES DURI NG THE CHRI STMAS SEASON FOR A HI GHER
3407=DI SCOUNT ON A NON RETURNABLE BASI S, WOULD THAT PROVI DE THE
3408=BOOKSTORE W TH SOVE TYPE OF AN ADVANTAGE?

3409= VWHAT TYPE OF ADVANTAGE WOULD | T PROVI DE?

3410=A. | T WOULD PROVI DE THE BOOKSTORE W TH A TREMENDOUS ADVANTAGE
3411=BECAUSE THERE ARE NMANY TI TLES THAT YOU CAN COUNT ON SELLI NG AT
3412=THE HOLI DAY SEASCON, AND SO, THEREFORE, THAT WOULD BE A GREAT

3413=ADVANTAGE. BUT AGAIN, YOU CAN T CHERRY-PICK THIS -- IN TH S
3414=S| TUATI ON.
3415= | REMEMBER HARCOURT BRACE I N THE ' 80S CHANGED THEI R

3416=POLI CI ES, AND THEY DECI DED THEY WOULD TRY SELLI NG ALL THEI R
3417=BOOKS NON- RETURNABLE, AND IT JUST DIDN' T WORK. THEY COULD NOT
3418=CGET THEI R BOOKS QUT | NTO THE MARKETPLACE.

3419=Q NOW WHEN YQU SAY YQU CAN T JUST CHERRY-PI CK, WHY -- WHY
3420=CAN' T YOU? WHAT IS -- WHAT -- STRIKE THAT.

3421= VWHAT ADVANTAGE WOULD I'T G VE YOU AS A BOOKSELLER TO
3422=BE ABLE TO CHERRY-PI CK THE BEST SELLI NG TI TLES AND CHOOSE TO
3423=PURCHASE THEM NON RETURNABLE?

3424=A. OH, |'VE BEEN TRYI NG TO EXPLAI N THAT I T WOULD BE A

3425=TREMENDOUS ADVANTAGE BECAUSE YOU WOULD KNOW -- THOSE ARE CERTAI N
3426=SALES. THEY' RE SALES THAT ARE ONGO NG AND CONTI NUAL, AND SO
3427=THEREFORE THAT -- YOU WOULD GET THE ADDED DI SCOUNT FOR THOSE
3428=SAFE SALES. THERE' D BE VERY LITTLE RI SK, AND YOU RE GETTI NG AN
3429=ADVANTAGE | N A DI SCOUNT.

3430=Q NOW IN YOUR EXPERI ENCE, M SS SEE, DO MOST GENERAL | NTEREST
3431=BOOKSTORES CHOOSE TO PURCHASE ALL OF THEIR TI TLES FROM - - FROM
3432=G VEN MAJOR PUBLI SHERS ON A NON- RETURNABLE BASI S?

3433=A. BOOKSTORES - - MOST BOOKSTORES PURCHASE THEI R BOOKS ON A
3434=RETURNABLE BASI S.

3435=Q OKAY. WHY IS THAT? WHY DON' T BOOKSTORES -- G VEN THAT -- |
3436=TAKE I T THAT IT'S YOUR TESTI MONY THAT THE NON- RETURNABLE
3437=SCHEDULES GENERALLY PROVI DE A H GHER DI SCOUNT?

3438=A. CORRECT.



3439=Q WHY DON T BOOKSTORES CHOOSE TO PURCHASE ALL OF THEIR TI TLES
3440=NON- RETURNABLE?

3441=A. BECAUSE | DON T KNOW WHAT THEY DO WTH ALL THE BOOKS THEY
3442=DIDN T SELL. THAT WOULD BE ONE OF THE THI NGS, BECAUSE YOU CAN T
3443=JUST -- I N MANY RETAIL SITUATIONS, YOU JUST KEEP MARKI NG THI NGS
3444=DOWN, MARKI NG THE MERCHANDI SE DOWN, BUT I T DOESN T SEEM TO WORK
3445=THAT WAY I N THE BOCOK BUSI NESS.

3446= I F YOU BUY ALL YOUR BOOKS ON A NON- RETURNABLE BASI S,
3447=YOU D END UP WTH A TREMENDOUS STOCK THAT WASN T MoVl NG

3448= (PAUSE I N THE PROCEEDI NGS.)

3449=

3450=BY MR SPI VA

3451=Q NOW M. SEE, YOU RE FAM LI AR W TH | NGRAM BOCK COVPANY?
3452=A. YES.

3453=Q WHAT IS THE SI GNI FI CANCE OF | NGRAM BOOK COVPANY W THI N THE
3454=BOOK | NDUSTRY?

3455=A. VELL, INGRAM IS THE LARGEST WHOLESALER AND | S VERY

3456=SI GNI FI CANT PLAYER I N THE BOOK | NDUSTRY TODAY.

3457= BOOKSELLERS, AS | SAID AT THE BEG NNI NG, MAKE THEI R
3458=DECI SI ONS ON A - - HAVE TRADE- OFFS WHEN THEY MAKE THEI R
3459=DECI SIONS. AND W TH | NGRAM WHEN YQU BUY FROM | NGRAM YQU BUY
3460=AT A LOAER DI SCOUNT, BUT YOU HAVE A MJCH FASTER REPLEN SHVENT
3461=TI ME, AND SO THEY' RE VERY -- THEY' RE VERY | MPORTANT FOR THAT
3462=REASON. THEY HAVE A W DE BREADTH OF STOCK AND SO YOU CAN
3463=SOMETI MES GET YOUR SPECI AL ORDERS VERY QUI CKLY FROM | NGRAM
3464=WH CH | S ALSO | MPORTANT.

3465= MR SPIVA: YOUR HONCR, |'D LIKE TO SHOW THE W TNESS
3466=AN EXH BI T, BUT | DON' T WANT TO RUN AFOUL OF YOUR ORDER | T HAS
3467=A -- I T'S A TERM5 COVPARI SON OF | NGRAM S RED BOOK TERMS TO THE

3468=TERMS THE DEFENDANTS WERE RECEI VI NG  BUT I N KEEPI NG W TH YOUR
3469=0RDER, | WLL NOT HAVE THE W TNESS DI SCUSS SPECI FI CALLY THE

3470=DEFENDANTS' TERM5. | WOULD JUST HAVE HER DI SCUSS THE PUBLI SHED
3471=TERM5, |F THAT -- AND -- |F THAT WOULD BE SU TABLE TO, YOUR
3472=HONCR.

3473= THE COURT: I T S YOUR CASE. YQU PUT ON THE BEST CASE

3474=YQU CAN, BUT UNDER THE PARAMETERS OF THE STRUCTURE UNDER THE

3475=COURT AND THE LAW

3476= MR, SPI VA:  THANK YOU, YOUR HONCOR

3477=Q MSS SEE, |'M GO NG TO HAND YOU THE TRIAL -- THE FULL TRI AL
3478=EXH BI T NOTEBOOK FOR TODAY, WH CH EVERYBODY ELSE ALREADY HAS,
3479=AND |' M GO NG TO ASK YOU TO TURN TO DEMONSTRATI VE EXHI BI T 2547.
3480= (PAUSE I N THE PROCEEDI NGS. )

3481=BY MR SPI VA

3482=Q  TELL ME WHEN YOU VE HAD A CHANCE TO REVIEWIT, M SS SEE.
3483=A. YES, | HAVE.

3484=Q OKAY. NOW | WANT TO FOCUS JUST ON THE LEFT- HAND SI DE OF
3485=TH S CHART THAT SAYS, "PUBLI SHED TERMS. "

3486= FI RST OF ALL, HAVE YOQU REVI EWED THI S CHART BEFORE?
3487=A. YES, | HAVE.

3488=Q WHERE DI D THE TERMS THAT ARE PRI NTED | N THE PUBLI SHED TERMS
3489=SECTI ON OF THI S CHART COME FROW?

3490=A. THEY CAME FROM THE RED BOCK.

3491=Q AND | WANT TO ASK YOU WHAT YEAR OF THE RED BOOK?

3492=A. 1998.

3493=Q  WHAT IS YOUR UNDERSTANDI NG OF THE -- CAN YOU EXPLAIN FOR US
3494=THE COLUWN AND THE SECTI ON -- FI RST SECTI ON THERE THAT SAYS
3495="TRADE AND MASS MARKET DI SCOUNTS"?

3496=A. THAT | S THE | NGRAM PUBLI SHED DI SCOUNT SCHEDULE. HOWEVER,
3497=THERE' S ONE OTHER I TEM I N THERE -- | N THE | NGRAM DI SCOUNT
3498=SCHEDULES. I N CRDER TO -- TO QUALI FY FOR THE ONE COPY

3499=40 PERCENT; FIVE COPIES, 41; AND TEN COPI ES, 42; YOU HAVE TO

3500=0RDER A M NI MUM NUMBER OF BOOKS -- OF UNITS. THESE REFER TO
3501=TI TLES. SO THERE ARE TWO -- REALLY TWD CRI TERIA I N CRDER TO
3502=MEET THEI R DI SCOUNT TERMS.

3503=Q NOW | TAKE IT THAT THE -- FOR I NSTANCE, FIVE COPIES OF THE
3504=SAME TI TLE - - STRI KE THAT.

3505= M5. SEE, WHAT -- WHAT ADVANTAGE WOULD I T PROVIDE TO A
3506=BOOKSTORE TO BE ABLE TO RECEI VE THE 42 PERCENT DI SCOUNT LI STED
3507=HERE FOR PURCHASI NG TEN COPI ES OF THE SAME Tl TLE W THOUT NEEDI NG
3508=TO MEET THE M NI MUM QUANTI TY REQUI REMENT OF | NGRAM?



3509=A. WELL, THAT WOULD MEAN YOQU COULD BUY THE TEN COPI ES OF THE
3510=SAME TI TLE AND GET YOUR DI SCOUNT W THOUT MEETING THE UNIT. SO
3511=THAT WOULD BE AN ADVANTAGE IF IT'S 25-UNIT M Nl MUM

3512=Q  OKAY. STEPPI NG BACK, HOW DO BOOKSTORES TYPI CALLY PURCHASE
3513=FROM | NGRAM?

3514=A. WELL, DEPENDS ON YOUR SI ZE, BUT MOST BOOKSTORES DON T
3515=PURCHASE -- THEY DON' T PURCHASE I N TEN QUANTITY -- TEN COPY
3516=QUANTI TI ES OF THE SAME TI TLE ' CAUSE THAT WOULD PROBABLY BE THEI R
3517=1 NVENTCRY FOR A EXTENDED PERI CD COF TI ME.

3518=Q NOW | NOTE HERE THAT UNDER "I NCENTI VES AND REBATES," I T
3519=SAYS "NONE. " WOULD THERE BE AN ADVANTAGE TO A BOOKSELLER I N
3520=BElI NG ABLE TO RECEI VE AN | NCENTI VE ON PURCHASES OF BOOKS FROM
3521=1 NGRAW?

3522=A. OF COURSE.

3523=Q AND CAN YQU EXPLAI N THE COLUWN THAT READS " CASH DI SCOUNT" ?
3524=A. WELL, THIS IS A COLUW THAT | NDI CATES | F YOU PAY YOUR | NGRAM

3525=BI LL I N 10 DAYS AFTER THE END OF THE MONTH, YOU CAN RECEI VE A
3526=2 PERCENT DI SCOUNT -- 2 PERCENT DI SCOUNT

3527=Q AND WHEN YOU SAY "BILL," DO YOU MEAN?

3528=A. STATEMENT. AND -- AND --

3529=Q DIDN T MEAN --

3530=A. | MEAN THE STATEMENT. AND ONE OF THE REASONS | T'S DI FFI CULT
3531=FCR MOST BOOKSTORES TO BE ABLE TO TAKE ADVANTAGE OF THI'S |'S THAT
3532=MOST BOOKSTORES WORK ON A VERY TI GHT CASH FLOW SCHEDULE, AND I F
3533=YOU RE BUYI NG FROM | NGRAM AS YOU -- MOST BOOKSTCRES DO BUY
3534=QUI TE A BI T FROM INGRAM | T'S DI FFI CULT FOR THEM TO PAY THEI R
3535=BI LLS | N TEN DAYS

3536=Q  OKAY

3537=A. TO TAKE THE CASH COUNT

3538= ( CONTI NUED NEXT PAGE; NOTHI NG OM TTED)

3539=

3540=

3541=

3542=

3543=

3544=

3545=

3546=

3547=

3548=

3549=

3550=BY MR SPI VA

3551=Q MS. SEE, WHAT ARE | NCRAM S NORVAL PAYMENT TERMS, W THOUT
3552=CASH DI SCOUNT?

3553=A. THI RTY DAYS.

3554=Q AND IN YOUR EXPERIENCE, IS INGRAM ... STRIKE THAT. HOW
3555=STRI CT OR LENI ENT IS | NGRAM REGARDI NG PAYMENT TERMS?

3556=A. | NGRAM HAS A REPUTATI ON FOR BEI NG VERY STRI CT | N PAYMENT
3557=TERMS.

3558=Q YOU MENTI ONED A M NUTE AGO THAT THE CASH DI SCOUNT ROW
3559=WHI CH SAYS, "10 DAYS E. O M ," REFERS TO 10 DAYS AFTER YOU GET
3560=YOUR STATEMENT. WHAT IS A STATEMENT?

3561=A. A STATEMENT IS A COWPI LATI ON OF THE PURCHASES YQJ HAVE MADE
3562=FOR THE PREVI QUS MONTH. | T I NCLUDES THE LI STING OF ALL THE
3563=I N\VO CES FOR THE SHI PMENTS THAT HAVE BEEN SENT TO YQU, AND YQU
3564=PAY YOUR STATEMENT BY CHECKI NG OFF THE | NVO CES, MATCHI NG THE
3565=I NVO CES | F YOU HAVE THEM AND THAT' S HOW YOU PAY.

3566=Q  CAN YOU EXPLAIN THE -- WHAT | NGRAM S PUBLI SHED RETURNS
3567=PCLI CY | S?

3568=A. YES. THAT'S THE RETURNS CREDI T?

3569=Q  YES.

3570=A. AS YOU CAN SEE THERE, THERE IS A PENALTY FOR RETURNS,
3571=BECAUSE, AS MR ROSS TESTIFIED, |F YOU BUY, AND YOU RE GETTI NG
3572=41 PERCENT DI SCOUNT, YOU RE RETURNING I T AT 50 PERCENT, SO
3573=YQU RE TAKING A -- IT'S A 9 PERCENT LOSS ON THAT BOCOK. THE
3574=0THER THING IS, AS YOQU CAN SEE HERE, THERE IS VWHAT WE CALL A

3575=CAP ON HOW MANY BOOKS YOU CAN RETURN. YOU CAN ONLY RETURN
3576=10 PERCENT OF YOUR ANNUAL PURCHASES. AND --

3577=Q AND A TYPI CAL --

3578=A. EXCUSE ME. AND THEN | M GHT ADD, ON THE CAP | DEA, RETURNS



3579=RATES TO PUBLI SHERS ARE SCORT OF ALL OVER THE MAP, BUT YOU
3580=KNOW - -

3581=Q LET US FOCUS I N ON | NGRAM HERE, SINCE WE' RE THERE. WHAT
3582=TYPE OF A DI FFERENCE WOULD I T MAKE TO A BOOKSTORE TO NOT BE
3583=HELD TO THE -- FIRST LET'S FOCUS ON THE RETURNS CAP THAT | NGRAM
3584=HAS.

3585=A. VELL, THAT WOULD BE A TREMENDOUS ADVANTAGE, BECAUSE THEN | F
3586=YOU M SJUDGED AND BOUGHT TOO MANY BOOKS, YOU COULD RETURN AS
3587=NMVANY AS YOU WANTED.

3588=Q NOW M. SEE, IN YOUR EXPERI ENCE W TH | NGRAM BOCK COVPANY,
3589=IS IT TYPI CAL FOR A BOOKSTORE TO BE ABLE TO NEGOTI ATE

3590=I1 NDI VI DUAL TERMS W TH | NGRAM?

3591=A. NO

3592=Q  WELL, DCESN T | NGRAM HAVE A LOT OF SPECI AL PROGRANMB THAT
3593=DON' T COVPORT W TH THESE RED BOOK PROGRAMS?

3594=A. BUT THOSE ARE AVAI LABLE TO EVERYBCODY. THEY AREN T
3595=NEGOTI ATED ON A STORE- BY- STORE BASI S.

3596=Q ARE YOU FAM LI AR WTH THE VENDOR OF RECORD PROGRAM?
3597=A. YES, | AM

3598=Q DOESN T THAT PROGRAM ACTUALLY PERM T BOOKSTORES TO RECEI VE
3599=A H GHER DI SCOUNT THAN THE DI SCOUNT STATED IN THE RED BOOK?

3600=A. YES, VENDOR OF RECORD DCES, BUT THAT IS -- THE VENDOR OF
3601=RECORD PROGRAM STARTED AS A WAY TO FACI LI TATE BOOKSTCORES
3602=CGETTI NG SMALL PRESS BOCOKS AT A HI GHER DI SCOUNT, AND THE

3603=DI FFI CULTY -- NOT THE DI FFI CULTY, BUT ONE OF THE CONDI TI ONS CF
3604=THE VENDOR OF RECCORD | S THAT YOU THEN HAVE TO BUY ALL YOUR
3605=BOOKS FROM THOSE PARTI CULAR PUBLI SHERS THROUGH THE VENDOR OF
3606=RECORD PROGRAM AND SOMETI MES | NGRAM M GHT NOT HAVE THE BOOK
3607=YOU WANT, BUT YOU ARE NOT ENTI TLED TO GO AND BUY I T DI RECTLY
3608=FROM THE PUBLI SHER

3609=Q VELL, |F THE VENDOR OF RECORD PROGRAM PERM TS A BOOKSTORE
3610=TO GET A H GHER DI SCOUNT THAN THE DI SCOUNT | N THE RED BOOK
3611=TERMS, WHY CAN T A BOOKSTORE SI MPLY PURCHASE ALL THEI R BOOKS
3612=UNDER THAT PROGRAM?

3613=A. WELL, |IT WOULDN T BE FEASI BLE FOR A NUMBER OF REASONS. AS
3614=I SAID, YOU COULDN T GET ALL YOUR BOCKS, YOU WOULD GET MANY
3615=TI MES ONLY ABOUT HALF THE BOCKS, AND ALSO, 43 PERCENT DI SCOUNT
3616=I'S NOT GO NG TO KEEP YQU VERY FI NANCI ALLY VI ABLE, IF THAT'S ALL
3617=YOU WERE RECEI VI NG

3618=Q TURNI NG TO THE SHORTAGE ALLOMNCE ROW HAS -- WHAT DOES I T
3619=I NDI CATE I N TERVM6 OF WHAT THE -- | S OFFERED I N -- BY I NGRAM I N
3620=THEI R PUBLI SHED TERM5?

3621=A. VELL, WE WERE DI SCUSSI NG A LI TTLE EARLI ER I N THE COURTROOM
3622=THE PROBLEMS W TH SHI PMENTS THAT COME | N AND NEED TO MATCH YOUR
3623=SH PMENTS W TH YOUR PURCHASE CRDER AND THE | NvO CE AND MAKE
3624=CERTAI N THAT EVERYTHI NG THAT YOU RE BEI NG Bl LLED FOR I S I N THAT

3625=CARTON, AND FREQUENTLY THERE ARE M STAKES, AND THEN IT'S A VERY
3626=TI ME- CONSUM NG TASK TO - -

3627=Q LET ME JUST STOP YOU THERE, BECAUSE | THI NK YOU RE -- THE
3628=QUESTI ON HERE IS JUST, WHAT TYPES OF TERM5 -- SHORTACE
3629=ALLOMNCE TERM5 DCES | NGRAM PROVI DE?

3630=A. NONE.

3631=Q OKAY. NOW | THI NK THE QUESTI ON YOU VWERE ANSVEERI NG | S,
3632=WWHAT TYPES OF COSTS DO BOOKSTORES FACE | N DEALI NG W TH
3633=SHORTAGES AND DAMAGED BOOKS? WHY DON T WE MOVE AVWAY FROM JUST
3634=I NGRAM S, STRI CTLY SPEAKI NG, BUT W TH ALL VENDCRS, WHOLESALERS
3635=AND PUBLI SHERS ALI KE.

3636=A. WELL, THIS IS A VERY SENSI TI VE AND VERY DI FFI CULT S| TUATI ON
3637=BECAUSE, YOU KNOW THERE ARE ALWAYS -- NOT ALWAYS -- OFTEN
3638=M STAKES MADE I N SH PMENTS, AND SO HOW DO YOU ADJUST VWHAT
3639=YQU VE RECEI VED W TH WHAT YOU VE BEEN BI LLED FOR? AND WHAT YQU
3640=HAVE TO DO IS GO THROUGH | T BOOK BY BOOK, AGAI NST YOUR | NvO CE,
3641=AND THEN | F THERE 1S A SHORTAGE, YOU HAVE TO FILL OUT A FORM
3642=AND SEND | T BACK AND THEN WAIT FOR THE CREDI T, AND AS MR RGCSS
3643=EXPLAI NED, YOU HAVE TO HAVE PROOF AND ALL OF THAT.

3644=Q WOULD THERE BE ANY ADVANTAGE TO A BOOKSTORE | N BEI NG ABLE
3645=TO AVO D THE COSTS THAT YOU MENTI ONED AND SI MPLY DEDUCT A SET
3646=AMOUNT FOR DAMACGES AND SHORTAGES?

3647=A. | T WOULD BE A TREMENDOUS ADVANTAGE, AND I TS SOVETHI NG V\E
3648=ALL HAVE DREAMED ABOUT.

3649=Q | WANT TO ASK YOU A LITTLE BIT ABQUT RETAI L DI STRI BUTI ON



3650=CENTER PCOLICIES, M5. SEE. ARE YOU GENERALLY FAM LI AR WTH
3651=RETAI L DI STRI BUTI ON CENTER PCLI Cl ES?

3652=A. YES, | AM

3653=Q AND WHAT ARE THE TYPI CAL REQUI REMENTS | N ORDER FOR A
3654=BOOKSTORE TO QUALI FY FOR A RETAI L DI STRI BUTI ON CENTER DI SCOUNT?
3655=A. VELL, THEY' RE USUALLY -- THERE ARE FOUR, GENERALLY -- THERE
3656=ARE FOUR GENERAL REQUI REMENTS: FI RST, THE LOADI NG DOCK; A
3657=SEPARATE, STAND ALONE WEAR HOUSI NG FACI LI TY; AND THEN YOU HAVE
3658=TO TAKE THE BOCKS | N CARTON QUANTI TI ES; AND THEN ANOTHER
3659=REQUI REMENT | S THAT YOU REDI STRI BUTE THE BOOK TO MJULTI PLE
3660=STCORES.

3661=Q AND ARE THOSE CONDI TI ONS THAT MOST BOOKSTORES CAN MEET?
3662=A. NO | T WOULD BE VERY DI FFI CULT FOR MOST BOOKSTORES TO MEET
3663=THOSE CONDI TI ONS.

3664=Q AND WHY DO YOU SAY THAT?

3665=A. VELL, LET'S TAKE THEM ONE BY ONE. MOST BOOKSTORES DON T
3666=HAVE A LOADI NG DOCK, AND MOST BOOKSTORES DON T HAVE A SEPARATE
3667=WAREHOUSI NG FACI LI TY, AND FOR A BOOKSTORE TO TAKE BOCKS I N
3668=CARTON QUANTI TIES -- NOW A CARTON IS A BOX OF BOOKS CONTAI NI NG
3669=ALL THE SAME TI TLES.

3670=Q ABOUT HOW MANY BOOKS ARE I N A TYPI CAL CARTON?

3671=A. VELL, WTH A HARDCOVER BOOK | T WOULD PROBABLY BE ABQUT 20
3672=TI TLES. SO FOR A BOOKSTORE TO RECEI VE THEI R BOOKS | N CARTON
3673=QUANTITIES, |IT WoULD NOT BE VERY GOOD | NVENTORY MANAGEMENT FOR
3674=MOST BOOKSTORES, BECAUSE 20 COPIES OF A BOOK WOULD BE A --

3675=QUI TE A FEW COPI ES. AND THEN THE FI NAL ONE, THE MJULTI PLE
3676=STORES, OBVI QUSLY, MOST BOOKSTORES ARE SI NGLE- LOCATI ON.

3677=Q | WANT TO FOCUS I N ON THE CARTON QUANTI TY REQUI REMENT FOR A
3678=M NUTE. YQU SAID THAT I T WOULDN T BE VERY GOOD | NVENTORY
3679=MANAGEMENT FOR MOST STORES TO PURCHASE ALL THEI R BOCKS | N
3680=CARTON QUANTI TIES. WHY NOT? WHAT WOULD I T DO TO THEIR

3681=I NVENTORY?

3682=A. WELL, IT GETS BACK TO THE JUST-1 N-TI ME | NVENTORY THAT V\E
3683=VEERE TALKI NG ABOUT BEFORE. YOU WANT TO CONTRCL THE LEVEL OF
3684=YOUR | NVENTCRY, AND | F YOU RE REQUI RED TO BUY 20 COPIES COF A
3685=BOOK AND YOU KNOW I T'S GO NG TO TAKE THREE OR FOUR MONTHS TO
3686=SELL THOSE 20 COPI ES, THAT WOULD NOT BE A VERY GOOD DECI SI ON.
3687=Q WHAT WOULD I T DO TO THE BOOKSTORE' S TURN RATE?

3688=A. WELL, OBVIQUSLY, AS | DEFINE IT, THE TURN RATE WOULD GO
3689=DON.

3690=Q AND HOW IS THE TURN RATE RELATED TO PROFI TABI LI TY?

3691=A. WELL, ASI1'VE SAID, THE -- IT'S RELATED IN A COUPLE OF
3692=WAYS. ONE | S THAT THE FASTER YOUR TURN RATE, THE GREATER YOUR
3693=PROFI TABI LI TY. ALSO, YOQU HAVE -- YOU HAVE A CERTAI N AMOUNT OF
3694=MONEY TIED UP I N | NVENTORY. |F YOU HAVE FEWER COPI ES OF THE
3695=BOCKS YOQU RE SELLI NG, AND YOU CAN REPLENI SH THOSE BOOKS
3696=QUI CKLY, THEN THAT ALLOAS YOU TO TAKE SOVE OF THOSE DOLLARS AND
3697=W DEN YOUR -- THE BREADTH OF | NVENTORY. YOU CAN CARRY MORE
3698=BOOKS, MORE DI FFERENT TI TLES, RATHER THAN HAVI NG YOUR CASH TI ED
3699=UP I N FEVER TI TLES. AND IN ORDER TO -- THE MORE TI TLES YQU

3700=HAVE, THE MORE OPPCRTUNI TY YOU HAVE TO SELL, AND IT'S A BETTER
3701=BOOKSTORE.

3702=Q NOW Ms. SEE, ARE YOU GENERALLY FAM LI AR WTH THE

3703=DI FFERENCE, |F ANY, BETWEEN PUBLI SHERS' PCLI CI ES, WHOLESALER
3704=POLI CI ES, AND RETAI L PCLI Cl ES?

3705=A. YES.

3706=Q AND WHAT | S THE DI FFERENCE, AS A GENERAL NATTER?

3707=A. AS A GENERAL MATTER, THE WHOLESALER - - PUBLI SHER
3708=WHOLESALER S POLI CI ES ARE MJCH HI GHER DI SCOUNT THAN PUBLI SHER S
3709=RETAI LER POLI ClI ES.

3710=Q  AND IN YOUR EXPERIENCE, IS IT TYPI CAL FOR PUBLI SHERS TO
3711=PERM T RETAI LERS TO PURCHASE BOOKS ON THEI R WHOLESALER - - OFF
3712=0F THEI R WHOLESALER DI SCOUNT SCHEDULES?

3713=A. NO

3714=Q  WHAT ABOUT WHOLESALER INCENTIVES? IS IT -- IN YOUR
3715=EXPERI ENCE, HAVE YOU KNOWN PUBLI SHERS TO PROVI DE RETAI L
3716=BOOKSTORES W TH WHCLESALER | NCENTI VE PAYNMENTS?

3717=A. NO

3718=Q  WHAT IS A JOBBER, MsS. SEE?

3719=A. WELL, THE TERM WHOLESALER, JOBBER DI STRI BUTOR, ARE USUALLY



3720=USED | NTERCHANGEABLY.

3721=Q MS. SEE, VWHEN A PUBLI SHER SELLS TO A WHOLESALER, WHAT IS
3722=YOUR UNDERSTANDI NG OF ESSENTI ALLY HOW THAT ARRANGEMENT NORMALLY
3723=WORKS?

3724=A. WHEN A PUBLI SHER SELLS TO THE WHOLESALER, THE WHOLESALER

3725=RECEI VES THE BOOKS, PUTS THOSE BOOKS I N THE | NVENTCRY, AND THEN
3726=SELLS THOSE BOOKS TO BOOKSTORES AT THEIR WHOLE- -- THEIR
3727=WHOLESALER DI SCOUNT.

3728=Q | JUST WANT TO ASK YOU ABQUT THAT LAST PART. THE
3729=VWHOLESALER SELLS TO BOOKSTORES AT THEI R WHOLESALER DI SCOUNT?
3730=A. EXCUSE ME. THE RETAIL WHOLESALER DI SCOUNT. THE DI SCOUNT
3731=THAT THE RETAI LER GETS FROM THE WHOLESALER

3732=Q NOW IS IT TYPICAL IN THE | NDUSTRY, WHEN A BOOKSTORE
3733=PURCHASES FROM A WHOLESALER, THAT THE PUBLI SHER W LL SHI P THOSE
3734=BOOKS DI RECTLY TO THE RETAI LER?

3735=A. NO

3736=Q IS IT TYPICAL I N THE | NDUSTRY FOR A WHOLESALER TO SI MPLY
3737=TRANS- -- TO SI MPLY TRANSFER THE PUBLI SHER S | N\VO CE FOR BOOKS
3738=DI RECTLY TO THE RETAI LER FOR PAYMENT?

3739=A. NO WHOLESALERS SEND YOQU THEI R OMN | NVO CES.

3740=Q AND WHEN YOU PURCHASE FROM A WHOLESALER, DO THE DI SCOUNTS
3741=AT WH CH YOU PURCHASE FROM THAT WHOLESALER NORMALLY VARY BY
3742=VWH CH PUBLI SHER S BOOKS YOU RE GETTI NG FROM THAT VWHOLESALER?
3743=A. NO. THE DI SCOUNT SCHEDULE IS BASED ON YOUR PURCHASES FROM
3744=THE WHOLESALER. PART OF THE REASON YOQU USE THE WHOLESALER I S
3745=YQU RE BUYI NG BOOKS FROM MANY DI FFERENT PUBLI SHERS.

3746=Q LET ME G VE YOU ANOTHER HYPOTHETI CAL RELATI NG TO THI S
3747=I SSUE. LET'S ASSUME THAT SEVERAL PUBLI SHERS SELL BOOKS TO A
3748=RETAI LER, AND THE PUBLI SHERS SHI P THE BOCKS DI RECTLY TO THE
3749=RETAI LER' S DI STRI BUTI ON CENTER, THROUGH THE RETAI LER' S FRElI GHT

3750=AGENT. THE RETAI LER RECEI VES AN | NVO CE FROM THE WHOLESALER,
3751=TRANSM TS PAYMENT FOR THE BOOKS THAT WERE SHI PPED DI RECTLY TO
3752=1T TO THE WHOCLESALER FOR THE WHOLESALER TO TRANSFER TO THE
3753=PUBLI SHER.

3754=HOW DOES SUCH AN ARRANGEMENT COVPARE TO YCUR

3755=UNDERSTANDI NG OF HOW NORMAL PUBLI SHER WHOLESALER RETAI LER
3756=ARRANGEMENTS WORK?

3757=A. THAT'S JUST NOT THE WAY WHOLESALER RETAI LER ARRANGEMENTS
3758=WORK, AS |'VE EXPLAI NED. THE RETAI LER BUYS FROM THE WHOLESALER
3759=AND BUYS -- AND ONE OF THE REASONS THEY BUY FROM THE WHOLESALER
3760=I'S THEY CAN BUY THEIR -- FROM MANY DI FFERENT PUBLI SHERS, AND
3761=THEN THE WHOLESALER SENDS THE RETAI LER THE BOCK, AND THE
3762=RETAI LER PAYS THE WHOLESALER FROM THE WHOLESALER S STATEMENT.
3763=Q LET ME ADD TO THE HYPOTHETI CAL. |F THE WHOLESALER WERE TO
3764=PROVI DE THE BOCKS AT | TS NORVAL VWHOLESALE DI SCOUNT M NUS A FEE,
3765=WOULD THAT MAKE THAT TRANSACTI ON A PURCHASE FROM THE
3766=WWHOLESALER?

3767=A. NO

3768=Q | S THAT THE NORMAL WAY THAT BOOKSTORES PURCHASE FROM
3769=WHOLESALERS?

3770=A. THE WAY YQU VE JUST DESCRI BED?

3771=Q YES.

3772=A. NO

3773=Q IN TERVM5 OF THE WHOLESALER S DI SCOUNT, THE WHOLESALER S
3774=DI SCOUNT TO A RETAI LER, HOW DO THE BOOKSTORES ORDI NARI LY

3775=DETERM NE THE DI SCOUNT AT WHI CH THEY ARE GO NG TO PURCHASE FROM
3776=A PARTI CULAR VWHOLESALER?

3777=A. FROM THE RED BOOK.

3778=Q MS. SEE, WHEN A RETAI LER RETURNS BOCOKS TO A PUBLI SHER, IS
3779=1T NORVAL W THI N THE | NDUSTRY FOR THE PUBLI SHER TO PAY THE
3780=RETAI LER MORE FOR THE BOOKS THAN THE RETAI LER ORI G NALLY
3781=PURCHASED THE BOCKS -- THE PRI CE THAT THE RETAI LER ORI G NALLY
3782=PURCHASED THE BOOKS FROM THE PUBLI SHER?

3783=A. NO

3784=Q WHAT' S DI FFERENT ABOUT THAT THAN THE NORMAL | NDUSTRY
3785=PRACTI CE?

3786=A. COULD YOU REPEAT THE QUESTI ON?

3787=Q YES, I"'M SCORRY, | THINK I T WAS NOT CLEAR

3788=WHEN A BOOKSTORE RETURNS BOOKS TO A PUBLI SHER,

3789=TYPI CALLY HOW ARE THEY RElI MBURSED FROM THE PUBLI SHER?



3790=A. VELL, TYPICALLY THEY ARE REI MBURSED BASED ON WHAT THE
3791=RETAI LER PAI D FOR THOSE BOOKS, AND SO SOVE PUBLI SHERS HAVE
3792=PENALTI ES, BUT MOST OFTEN YOU RE PAI D BASED ON THE -- WHAT YQU
3793=PAI D FOR THE BOOKS COM NG | NTO YOUR STORE.

3794=Q HAVE YOU EVER SEEN PUBLI SHED TERM5 | N WHI CH A PUBLI SHER
3795=0FFERS TO PAY A RETAI LER MORE FOR THE BOOKS THAT I T'S RETURNI NG
3796=THAN THE BOOKSTORE ORI G NALLY PAI D FOR THOSE BOOKS?

3797=A. NO

3798=Q NOW Ms. SEE, | WANT TO TURN TO THE | SSUE OF HOW DI SPUTES
3799=BETWEEN BOOKSTORES AND PUBLI SHERS ARE ORDI NARI LY RESCLVED | N

3800=THE I NDUSTRY. FIRST, | WANT TO G VE YOU A LITTLE BIT OF A
3801=DEFI NI TI ON OF WHAT |' M TALKI NG ABQUT; REALLY, ANY DI SPUTE OVER
3802=THE BALANCE THAT A BOOKSTORE OWES TO THE PUBLI SHER. FI RST OF
3803=ALL, ARE THERE DI SPUTES LI KE THAT W TH N THE | NDUSTRY?

3804=A. YES, FREQUENTLY.

3805=Q WHAT ARE SOVE OF THE CAUSES OF DI SPUTES BETWEEN PUBLI SHERS
3806=AND BOOKSTORES OVER THEI R BI LLS?

3807=A. VELL, ONE THI NG CAN BE SHI PMENTS -- SHORT SHI PMENTS.
3808=THAT' S THE KIND OF THING. ALSO YOU CAN SEND RETURNS BACK TO A
3809=PUBLI SHER, AND THEN, SOVEHOW CR OTHER, YQU ARE CREDI TED FOR
3810=THOSE RETURNS.

3811=AND SO I N ANY COF THOSE | NSTANCES, THE BOOKSTORE HAS

3812=THREE OPTIONS. ONE IS, IT'S UP TO THE BOOKSTORE, MOST OFTEN,
3813=TO PROVE TO THE PUBLI SHER THAT THEY SENT THE BOOKS BACK, THAT
3814=THEY HAVE A SI GNED RECEI PT; OR THEY CAN PAY THE DI SPUTE;, OR
3815=THEY' RE PUT ON HCOLD, MEANI NG THEY ARE NOT -- THEY WOULDN T BUY
3816=ANY MORE BOOKS FROM THAT PUBLI SHER.

3817=Q AND I N YOUR EXPERI ENCE, ARE THERE TI MES WHEN THE PUBLI SHER
3818=SI MPLY AGREES TO EI THER SPLI T THE DI FFERENCE OR FORG VE A
3819=BALANCE THAT IS -- THAT IT CLAIM5 | S DUE WHEN THERE' S A DI SPUTE
3820=BETVEEN THE PUBLI SHER AND THE BOOKSELLER?

3821=A. NO

3822=Q WHAT HAPPENS | F THE -- TYPI CALLY, WHAT WOULD HAPPEN I F A
3823=BOOKSTORE WERE TO SI MPLY REFUSE TO PAY A CLAI M BY THE PUBLI SHER
3824=THAT | T DI SPUTED?

3825=A. VELL, WTH N A VERY SHORT TI ME THEY WOULD PROBABLY BE PUT
3826=0N HCLD.

3827=Q | WANT TO ASK YQU -- JUST WANT TO RETURN BRI EFLY TO THE RDC
3828=I SSUE, AND THE CARTON QUANTI TY | SSUE SPECI FI CALLY.

3829=WOULD THERE BE AN ADVANTAGE TO A BOOKSTCORE OF BEI NG

3830=ABLE TO PURCHASE UNDER RDC TERMS | F THEY DIDN T HAVE TO
3831=PURCHASE | N CARTON QUANTI TI ES TO DO SO?

3832=A. VELL, YES, BECAUSE THEY' D BE GETTI NG MJUCH HI GHER DI SCOUNT,
3833=AND WOULD NOT HAVE TO HAVE ALL THESE -- THEY WOULDN T HAVE TO
3834=0OVERLOAD THEI R | NVENTCRY W TH PARTI CULAR TI TLES. THEY COULD
3835=HAVE WHATEVER THEY WANTED TO COME I N, I N THAT SAME CARTON.
3836=I NSTEAD OF 20 COPI ES OF THE SAME TI TLE, THEY M GHT HAVE 20
3837=Dl FFERENT TI TLES.

3838=Q IN YOUR CPINION, DO YOQU THI NK MORE BOOKSTORES WOULD BE ABLE
3839=TO QUALI FY FOR AN RDC DI SCOUNT I F THEY DI D NOT HAVE TO MEET THE
3840=CARTON QUANTI TY REQUI REMVENT?

3841=A. DEPENDI NG UPON WHAT THE OTHER REQUI REMENTS WOULD BE, BUT
3842=CERTAI NLY YES.

3843=MR SPI VA: YOUR HONOR, WE WLL BE MAKI NG THE OFFER

3844=0F PROCF THAT YOU SPOKE OF EARLIER. | DO BELIEVE Ms. SEE'S
3845=EXPERI ENCE WOULD HELP TO UNDERSTAND SOVE OF THE DEFENDANTS'
3846=DOCUMENTS, BUT WE WLL MAKE THAT TO YOU TOMORROW W TH THAT, |
3847=HAVE NO FURTHER QUESTI ONS.

3848=THE COURT: CROSS EXAM NATI ON?

3849=MR WELSH. YOUR HONOR, MY NAME | S ROBERT WELSH.

3850=YOUR HONOR, WE WERE ADVI SED BY PLAI NTI FFS THAT THE DI RECT
3851=EXAM NATI ON CF M5. SEE WOULD YOU TAKE THE ENTI RE DAY, SO VE DI D
3852=NOT BRI NG OUR BOCKS W TH US FOR CROSS EXAM NATI ON.  WE ARE
3853=PREPARED, HOWEVER, TO BEGA N THE CROSS EXAM NATI ON AND GO AS FAR
3854=AS VE CAN.

3855=THE COURT: DO YOUR BEST. YQU HAVE HALF AN HOUR

3856=MR. WELSH  THANK YQOU.

3857= CROSS- EXAM NATI ON

3858=BY MR WELSH:

3859=Q GOOD AFTERNOON, Ms. SEE



3860=A. GOOD AFTERNOON.

3861=Q NOW |'M GO NG TO ASK YOU A SERIES OF QUESTIONS AND |'D
3862=APPRECIATE IT IF YOU COULD -- | WLL STRUCTURE THE QUESTI ONS I N
3863=A WAY THAT WLL ALLOWN YOU TO ANSWER MY QUESTIONS WTH A YES OR
3864=A NO, AND WHEREVER POSSI BLE, |'D APPRECIATE IT I F YOU WOULD DO
3865=THAT. DO YOU UNDERSTAND?

3866=A. YES.

3867=Q THANK YOU. NOW MS. SEE, YOUR BOOKSELLI NG EXPERI ENCE | S
3868=CONFI NED TO THE OPERATI ON OF A SI NGLE BOOKSTCRE THAT WAS CALLED
3869=THE BOOKCASE, |S THAT CORRECT?

3870=A. YES.

3871=Q AND THAT IS A SINGLE STORE, CORRECT?

3872=A. YES.

3873=Q YOU VE NEVER OPERATED A BOOKSTORE THAT HAS HAD MULTI PLE
3874=LOCATI ONS, CORRECT?

3875=A. NO, | HAVE NOT.

3876=Q AND | TAKE IT, M5. SEE, THAT YOU VE NEVER OPERATED A
3877=BOOKSTORE THAT HAS PERFORMED SOVE OF THE DI STRI BUTI ON FUNCTI ONS
3878=TRADI TI ONALLY PERFORMED BY PUBLI SHERS AND WHOLESALERS, 1S THAT
3879=CORRECT?

3880=A. THAT'S CORRECT.

3881=Q YOU VE NEVER HAD A RETAIL DI STRI BUTI ON CENTER, |S THAT
3882=CORRECT, NEVER OPERATED ONE?

3883=A. CORRECT.

3884=Q AND YOU D AGREE, Ms. SEE, THAT |F YOU ARE A BOOKSELLER THAT
3885=0PERATES A THOUSAND STORES, SAY, ACRCSS THE NATI ON, THE
3886=EXPERI ENCE OF THAT KIND OF A BOOKSELLER W LL BE DI FFERENT THAN
3887=THE EXPERI ENCE THAT YOU HAD OPERATI NG THE BOOKCASE. WOULD YQU
3888=AGREE W TH THAT?

3889=A. YES, OBVI QUSLY.

3890=Q THAT THERE ARE CERTAI N ATTRI BUTES TO THE FUNCTI ONI NG OF A
3891=LARGE VERTI CALLY- | NTEGRATED BOOKSELLER THAT DI STI NGUI SH | T FROM
3892=A SI NGLE- STORE BOOKSELLER, CORRECT?

3893=A. YES.

3894=Q NOW Ms. SEE, YQU VE REALLY HAD NO EXPERI ENCE W TH REGARD
3895=TO THE OPERATI ONS OF RETAIL DI STRI BUTI ON CENTERS, |SN T THAT
3896=CORRECT?

3897=A. THAT IS CORRECT.

3898=Q AND YOQU VE NEVER RECEI VED AN RDC DI SCOUNT DURI NG THE PERI CD
3899=THAT YOQU OPERATED THE BOCKCASE?

3900=A. | HAVEN T, THAT'S CORRECT.

3901=Q I N FACT, WERE YOU AWARE THAT RDC DI SCOUNTS WERE BEIl NG
3902=0FFERED DURI NG THE TI ME THAT YOU OPERATED THE BOOKCASE?

3903=A. THE RDC DI SCOUNTS CAME | N ACTUALLY -- THE PUBLI SHED RDC
3904=DI SCOUNTS CAME I N AFTER -- MOST OF THEM AFTER | HAD LEFT THE
3905=BOCKSELLI NG | NDUSTRY.

3906=Q OKAY. SO THAT'S AN I NNOVATI ON | N THE | NDUSTRY, |F YQU
3907=W LL, THAT' S OCCURRED SI NCE YOU OPERATED THE BOOKCASE, CORRECT?
3908=A. YES.

3909=Q AND YOU WOULD AGREE THAT THIS IS A -- THAT THE BOOKSELLI NG
3910=I NDUSTRY IS A DYNAM C | NDUSTRY, |SN T THAT CORRECT?

3911=A. YES.

3912=Q  FOR EXAMPLE, | NTERNET BOOKSELLI NG IS SOVETH NG THAT YQU DI D
3913=NOT CONFRONT AS A BOOKSELLER

3914=A. CORRECT.

3915=Q OKAY. AND YOQU RE ALSO AWARE, ARE YOQU NOT, MsS. SEE, THAT
3916=PUBLI SHERS TCDAY COVMONLY PROVI DE FOR ELECTRONI C ORDERI NG OF
3917=BOCKS?

3918=A. YES, AND ACTUALLY, THAT WAS AVAI LABLE WHEN | WAS STILL IN
3919=THE BOCOK BUSI NESS.

3920=Q AND DURI NG THE TI ME THAT YOU WERE A BOOKSELLER, YQU
3921=PARTI Cl PATED | N ELECTRONI C ORDERI NG W TH REGARD TO WHOLESALERS,
3922=CORRECT, BUT YOU DI D NOT ENGAGE | N ANY ELECTRONI C ORDERI NG W TH
3923=REGARD TO PUBLI SHERS, CORRECT?

3924=A. CORRECT.

3925=Q BUT TODAY YOU RE AWARE THAT MOST PUBLI SHERS MAKE AVAI LABLE
3926=ELECTRONI C ORDERI NG

3927=A. CORRECT.

3928=Q AND ALSO MANY PUBLI SHERS MAKE AVAI LABLE DI SCOUNTS TO
3929=BOCKSELLERS WHO PARTI Cl PATE | N ELECTRONI C ORDERI NG, CORRECT?



3930=A. CORRECT.

3931=Q AND THAT'S SOMETHI NG LI KEW SE, THAT WAS NOT AVAI LABLE OR
3932=COMMONPLACE DURI NG THE Tl ME THAT YOU OPERATED THE BOOKCASE,
3933=CORRECT?

3934=A. CORRECT.

3935=Q NOW MS. SEE, YOU VWERE I N THE COURTROOM WHEN MR. ROSS
3936=TESTI FI ED, CORRECT?

3937=A. YES.

3938=Q OKAY. AND YOU HEARD MR. ROSS TESTI FY THAT I N ORDER FOR H M
3939=TO BE ABLE TO DETERM NE WHAT HE -- WHAT CODY' S REALLY PAI D FOR
3940=BOCKS, HE WOULD HAVE TO LOOK TO HS INVOCES. DD YOU HEAR H M
3941=SAY THAT?

3942=A. YES.

3943=Q AND YOQU DON' T DI SAGCREE W TH THAT, DO YOU?

3944=A. NO

3945=Q  OKAY. AND LI KEW SE, YOU WOULD AGREE THAT THAT WOULD BE
3946=TRUE W TH REGARD TO ANY BOCKSELLER; |F YOU WANTED TO KNOW WHAT
3947=THAT BOOKSELLER REALLY PAI D FOR BOOKS, YOU SHOULD LOCOK TO THE
3948=I1 NVO CES, CORRECT?

3949=A. CORRECT.

3950=Q AND YOU HAVE NOT LOOKED AT ANY | NVO CES | N CONNECTI ON W TH
3951=ANY OF THE WORK THAT YQU VE DONE, CORRECT?

3952=A. CORRECT.

3953=Q IN FACT, MS. SEE, YOU VE NOT REALLY REVI EWVED ANY PLAI NTI FF
3954=DOCUMENTS | N CONNECTI ON W TH THE WORK THAT YOU PERFORMED | N
3955=THI S LI TI GATI ON, CORRECT?

3956=A. THAT IS CORRECT.

3957=Q AND FOR EXAMPLE, MS. SEE, YOU DON' T KNOW WHETHER THE
3958=PLAI NTI FFS PAI D THE SAME AMOUNT OR A DI FFERENT AMOUNT FOR THE
3959=SAME BOOK PURCHASED FROM THE SAME PUBLI SHER, DO YOU?

3960=A. CORRECT.

3961=Q IN FACT, Ms. SEE, YOU DON' T KNOW WHETHER THE PLAI NTI FFS MAY
3962=HAVE PAI D LESS FOR A BOCK THAN DI D ANY OF THE DEFENDANTS,
3963=CORRECT?

3964=A. YES.

3965=Q SO IN ORDER FOR ANYONE TO BE ABLE TO DETERM NE WHETHER, I N
3966=FACT, THE DEFENDANTS PAI D LESS FOR THEI R BOOKS THAN DI D THE
3967=PLAI NTI FFS, ONE WOULD HAVE TO EXAM NE BOTH THE PLAI NTI FFS'
3968=1 N\VO CES AND THE DEFENDANTS | NVO CES, CORRECT?

3969=A. YES.

3970=Q NOW Ms. SEE, YOU PREPARED A REPCRT I N CONNECTION WTH THI S
3971=LI TI GATION, | S THAT CORRECT?

3972=A. | DD

3973=Q OKAY, AND THE I NI TI AL DRAFT OF THI S REPORT WAS PREPARED BY
3974=THE PLAI NTI FFS' LAWERS, |S THAT CORRECT?

3975=A. WELL, ACTUALLY, | VENT DOAN TO WASHI NGTON AND REVI EVED
3976=DOCUMENTS I N THE JENNER & BLOCK OFFI CES. | THEN SPENT A GOOD
3977=DEAL OF TI ME GO NG OVER THOSE DOCUMENTS AND WORKI NG OUT A
3978=CENERAL QUTLI NE OF WHAT | FELT WERE THE | MPORTANT PO NTS AND
3979=HOW THEY FI T I NTO MY EXPERI ENCE | N THE | NDUSTRY.

3980=Q BUT WHEN I T CAME TI ME, SO TO SPEAK, TO PUT PEN TO PAPER AND
3981=ACTUALLY DRAFT THE REPORT, THAT DRAFT WAS PREPARED BY THE
3982=ATTORNEYS, CORRECT?

3983=A. |'M TRYI NG TO REVI EW MY OMN MEMORY ON THI' S, BECAUSE WE WENT
3984=BACK AND FORTH. WE HAD MANY, MANY CONVERSATI ONS, BUT ALSO MANY
3985=SENDI NG OF THI NGS BACK AND FORTH.

3986=Q BUT THE FI RST TI ME YOU ACTUALLY SAW A DRAFT CF THE REPORT,
3987=THAT WAS SOVETHI NG THAT WAS SENT TO YOU BY THE PLAI NTI FFS'
3988=ATTORNEYS, CORRECT?

3989=A. ' M NOT SURE WHETHER I T WAS SENT TO ME OR WHETHER WE VEENT
3990=0OVER I T | N WASHI NGTON.

3991=Q BUT EITHER WAY, IT WAS PROVIDED TO YOQU BY THE PLAI NTI FFS'
3992=ATTORNEYS, CORRECT?

3993=A. WTH --

3994=Q THE I NI TI AL DRAFT WE' RE TALKI NG ABOQUT?

3995=A. W TH A GREAT DEAL OF I NPUT ON MY PART.

3996=Q AND I N FACT, THE PLAI NTI FFS' ATTORNEYS PREPARED MORE THAN
3997=0ONE DRAFT OF YOUR REPORT, CORRECT?

3998=A. WELL, VE VENT OVER THE DRAFT AND THEN REDRAFTED | T.

3999=Q AND THE DOCUMENTS THAT YQU REVI EWVED WERE THE DOCUMENTS THAT



4000=WERE PROVI DED TO YOQU BY THE PLAI NTI FFS' ATTORNEYS, CORRECT?
4001=A. YES.

4002=Q THE PLAI NTI FFS' ATTORNEYS DI D NOT JUST SAY, "Ms. SEE, HERE
4003=IN TH' S ROOM ARE ALL THE DOCUMENTS THAT THE DEFENDANTS HAVE
4004=PRCDUCED I N THI S CASE, PLEASE WALK I N AND READ WHATEVER YQU
4005=WANT." THEY DIDN T SAY THAT TO YQU, DI D THEY?

4006=A. NO, THEY DID NOT. |T WOULDN T HAVE BEEN VERY PRACTI CAL.
4007=Q I NSTEAD THEY VENT THROUGH AND THEY CULLED OUT THE DOCUMENTS
4008=AND THEN THEY PROVI DED THEM TO YQU, CORRECT?

4009=A. AND THERE WERE Tl MES WHEN | WOULD ASK FOR --

4010=Q IS THAT CORRECT, THAT THEY WENT THROUGH THE DOCUMENTS THAT
4011=WERE PRODUCED BY DEFENDANTS AND THEN THEY CULLED OUT DOCUMENTS
4012=AND PROVI DED THEM TO YOQU? |S THAT CORRECT?

4013=A. CORRECT.

4014=Q AND THOSE ARE THE DOCUMENTS THAT YOU RELIED ON IN
4015=CONNECTI ON W TH FORM NG THE OPI Nl ONS THAT YOU HAVE, |S THAT
4016=CORRECT?

4017=A. NOT TOTALLY CORRECT, BECAUSE NOT ONLY WERE THE DOCUMENTS
4018=THAT THEY PRESENTED TO Mg, BUT | WOULD ASK FOR FURTHER
4019=DOCUMENTATI ON ON SOVE OF THE DI FFERENT | SSUES.

4020=Q. AND THEN THEY WOULD PROVI DE YOU ADDI TI ONAL DOCUMENTATI ON,
4021=CORRECT?

4022=A. YES.

4023=Q OKAY. YOU DIDN' T GO BACK AND GO I NTO THE FI LES YOURSELF,
4024=CORRECT?

4025=A. NO

4026=Q SO BASI CALLY, IN TERV5 OF YOUR KNOW.EDCE OF THE DEFENDANTS'
4027=PRACTI CES, THAT KNOW.EDGE HAS COVE EXCLUSI VELY THROUGH
4028=DOCUMENTS THAT YOU RECEI VED FROM PLAI NTI FFS' COUNSEL, CORRECT?
4029=A. YES.

4030=Q NOW Ms. SEE, | WANTED TO ASK YOU ABQUT | NGRAM FOR JUST A
4031=MOMENT. YOU TESTI FI ED AT YOUR DEPCSI TI ON THAT YQU PRI NCI PALLY
4032=PURCHASED FROM BAKER & TAYLOR AS BEI NG THE PRI NCl PAL WHOLESALER
4033=THAT YOU USED, CORRECT?

4034=A. I N THE EARLY DAYS.

4035=Q YQOU HAVE NOT PURCHASED FROM | NGRAM WHAT, | N THE PAST 11
4036=YEARS? WOULD THAT BE FAI R TO SAY?

4037=A. THAT'S FAIR TO SAY, CORRECT.

4038=Q AND YOUR PERSONAL KNOW.EDGE ABOUT | NGRAM S PRACTI CES AS A
4039=BOCKSELLER, THEN, WOULD BE DATED BACK TO THE TI ME THAT YQU
4040=0PERATED THE BOOKCASE, CORRECT?

4041=A. YES.

4042=Q NOW ONE OF THE THI NGS YOU MENTI ONED I N YOUR DI RECT
4043=EXAM NATI ON ABOUT | NGRAM WAS, YOU SAI D, WTH REGARD TO A
4044=VWWHOLESALER LI KE | NGRAM THERE' S A TRADEOFF THAT ONE MAKES, A
4045=BOOKSELLER MAKES. BASI CALLY, INGRAM WLL SELL YOU BOCKS AT A
4046=LOVER DI SCOUNT, BUT THE TRADECFF | S THAT YOU W LL HAVE THOSE
4047=BOCKS DELI VERED TO YOQU AT A SOONER PO NT IN TI ME, CORRECT?
4048=A. CORRECT.

4049=Q AND THAT' S THE TRADEOFF. LOVER DI SCOUNTS, QUI CKER

4050=DELI VERY. CORRECT?

4051=A. YES, AND ALSO, YQU HAVE THE TRADEOFF OF HAVI NG ONE
4052=STATEMENT TO PAY, W TH BOOKS FROM MANY PUBLI SHERS.

4053=Q OKAY. NOW I T WOULD BE FAIR TO SAY THAT G VEN TH S
4054=TRADECFF THAT EXI STS BETWEEN LOANER DI SCOUNTS AND QUI CKER
4055=DELI VERY, THAT |IF EI THER ONE OF THOSE ELEMENTS CHANGE, THEN THE
4056=0THER ELEMENT SHOULD CHANGE TO REFLECT IT. FOR EXAMPLE, |F
4057=1 NGRAM COULD LI TERALLY G VE YOU THE SAME DAY SERVICE, |F YQU
4058=COULD PLACE AN ORDER I N THE MORNI NG AND | NGRAM COULD DELI VER
4059=YQU THAT BOOK BY NOON THAT DAY, | MAG NE THAT SI TUATION, |F YOU
4060=W LL.

4061=A. HARD TO | MAG NE.

4062=Q IT IS HARD TO | MVAG NE, BUT AS VE SAY, VWHEN YOU RE MOVI NG AT
4063=] NTERNET SPEED, ANYTHI NG IS POSSI BLE. | MAG NE THAT SI TUATI ON.
4064=1 F THAT WERE PGOSSI BLE FOR | NGRAM TO DO, | NGRAM

4065=ARCUABLY COULD BE ABLE TO CHARGE, OR OFFER THEI R BOOKS AT EVEN
4066=A LONER DI SCOUNT, BECAUSE THEY' RE OFFERI NG EVEN FASTER DELI| VERY
4067=TI MES THAN THEY ARE CURRENTLY. SO THAT WOULD BE A TRADEOFF
4068=THAT WAY. YQOU SEE MY PO NT?

4069=A. | SEE YOUR PO NT. | TH NK THERE S SOVE PO NT, HOWEVER,
4070=WHERE I T MAY NOT WORK. PEOPLE MAY RATHER HAVE A H GHER



4071=Dl SCOUNT AND LONGER TI ME.

4072=Q AND SO THAT PECPLE M GHT WANT TO HAVE A HI GHER DI SCOUNT AND
4073=A LI TTLE LONGER DELI VERY TI ME. SOVE MAY WANT THAT, CORRECT?
4074=A. YES.

4075=Q  OKAY. SO |IF VE VENT THE OTHER WAY, LET'S SAY THAT | NGRAM
4076=MOVED FROM BEI NG ABLE TO DELI VER YOUR BOOKS OVERNI GHT, OR
4077=W THI N A DAY OR SO, AND MOVED TO A SI TUATI ON CF DELI VERI NG YOUR
4078=BOCKS W TH N A WEEK.

4079=NOW | N THAT SITUATION, IT'S A LONGER DELI VERY TI ME,

4080=AND ACCORDI NGLY, | NGRAM WOULD HAVE TO G VE YOQU, A BOOKSELLER, A
4081=BETTER DI SCOUNT RATE I N ORDER TO MAKE UP FOR THE LONGER
4082=DELI VERY TI ME, BECAUSE, AS YQU JUST SAI D, SOVE PECPLE WOULD
4083=RATHER HAVE A H GHER DI SCOUNT AND WAIT A LI TTLE LONGER TO
4084=RECElI VE THEI R BOOKS, CORRECT?

4085=A. YES. | SUPPCSE SO

4086=Q NOW YOU MENTI ONED THAT YOU WERE FAM LI AR W TH THE | NGRAM
4087=V. 0 R PROGRAM | S THAT CORRECT?

4088=A. YES.

4089=Q BY THE WAY, BEFORE WE CGET TO THAT, I N YOUR REPCRT YQU
4090=I DENTI FI ED THE DOCUMENTS THAT YOU REVI EWED AND THAT THE
4091=DEPGCSI TI ONS THAT YOU REVI EMED. DO YOQU RECALL THAT?

4092=A. YES, YES.

4093=Q HAVE YOU VI EVED ANY ADDI TI ONAL DOCUMENTS OR REVI EMED ANY
4094=ADDI TI ONAL DEPOSI TI ON TESTI MONY BEYOND VWHAT WAS STATED I N YOUR

4095=REPORT?

4096=A. |' VE SEEN SOVE ADDI TI ONAL DOCUMENTS, | THI NK.
4097=Q  OKAY, AND WHAT ADDI Tl ONAL, DO YOU RECALL THEM?
4098=A. | CAN T RECALL THEM

4099=Q HAVE YOQU REVI EWNED ANY ADDI TI ONAL DEPOCSI TI ON TESTI MONY?

4100=A. | REVI EVED SO MANY DEPCSI TIONS IN THE FI RST PLACE.... |
4101=DON T REMEMBER

4102=Q NOW WE WERE TALKING ABQUT THE V.0 R PROGRAM YQU RE
4103=FAM LI AR W TH THAT PROCRAM?

4104=A. YES, | AM

4105=Q AND HOW DI D YOU BECOME FAM LI AR WTH THE V. 0. R PROGRAM?
4106=A. VELL, WHEN | WAS STILL A BOOKSELLER, THEY OFFERED THE
4107=V. 0. R PROGRAM

4108=Q NOW YQU REVI EVED THE | NGRAM RED BOOK ENTRI ES, CORRECT?
4109=A. YES.

4110=Q THE V. O.R PROGRAM | S NOT CONTAI NED I N THOSE RED BOOK
4111=ENTRIES, IS IT?

4112=A. NO, BUT THE V.O R PROGRAM I S IN THE BROCHURES THAT | NGRAM
4113=SENDS TO ALL BOOKSTORES.

4114=Q SO I F A BOOKSELLER WERE JUST TO RELY UPON RED BOCXK, |F THEY
4115=WERE TO TREAT THE RED BOCOK AS THEIR BIBLE, IF YOU WLL, AND
4116=SAY, "I1'LL ONLY BUY OUT OF RED BOCK, " THEY WOULDN T KNOW ABOUT
4117=THE V. OO R PROGRAM WOULD THEY?

4118=A. NO, BUT | NGRAM MAKES CERTAI N THAT THEI R BROCHURES GO THERE,
4119=SO | REALI ZE THAT --

4120=Q THE RED BOCOK DOES NOT.

4121=A. RICGHT, AND THERE ARE OTHER TERM5 THAT ARE NOT I N THE RED
4122=BOCK, AS WE' VE | DENTI FI ED.

4123=Q FOR EXAMPLE, YOU VE MENTI ONED STOCK OFFERS AREN T

4124=AVAI LABLE -- AREN T MENTI ONED I N THE RED BOOK.

4125=A. YES.

4126=Q SO CALLED SHARED NMARKDOMWNS OFFERED BY PUBLI SHERS ARE NOT
4127=TYPI CALLY CONTAI NED | N THE RED BOCOK, CORRECT?

4128=A. YES.

4129=Q YOU VE ALSO DI SCUSSED, | N CONNECTI ON W TH YOUR DEPGCSI TI ON,
4130=THAT SOVETI MES A PUBLI SHER W LL NOT SET FORTH ALL I TS CREDI T
4131=TERMS - -

4132=A. R GHT.

4133=Q -- I N THE RED BOOK ENTRY. SQOVETI MES THE RED BOCOK ENTRY
4134=WLL NOT CONTAI N ALL OF THE FREI GHT TERMS - -

4135=A. CORRECT.

4136=Q -- THAT ARE OFFERED BY A PUBLI SHER  SOVETI MES THE RED BOOK
4137=ENTRI ES WLL NOT CONTAIN ALL OF THE -- THE AVAILABILITY CF
4138=HOLI DAY OFFERS, FOR EXAMPLE.

4139=A. R GHT.

4140=Q WE' VE TALKED ABOUT THE FACT THAT THE RED BOOK DCES NOT



4141=CONTAI N ALL OF THE CO-OP PQLI CI ES.

4142=A. R GT.

4143=Q AND I T'S ALSO THE CASE THAT THE RED BOOK DOES NOT CONTAI N
4144=ALL OF THE VAR QUS DI SCOUNTS THAT MAY BE MADE AVAI LABLE TO
4145=PUBL| SHERS - - TO BOOKSELLERS, RATHER, W TH REGARD TO ELECTRONI C
4146=CRDERI NG, CORRECT?

4147=A. CORRECT.

4148=Q MANY TI MES THE RED BOOK, I N FACT, ADVI SES BOOKSELLERS TO
4149=CONTACT PUBLI SHERS TO LEARN ABOUT ALL THE TERVM5 AND POLICl ES - -

4150=A. UM HUM

4151=Q -- THAT ARE AVAI LABLE, CORRECT?

4152=A. CORRECT.

4153=Q SO THE RED BOXK | S FAR FROM A COWLETE RECI TATI ON OF ALL
4154=THE TERVS AND POLI Cl ES THAT ARE AVAI LABLE TO BOOKSELLERS,
4155=CORRECT?

4156=A. YES.

4157=Q AS THE TITLE OF THE RED BOOK | NDI CATES, IT IS MERELY A
4158=HANDBOCK, A GUI DE TO BE USED, CORRECT?

4159=A. YES.

4160=( CONTI NUED ON FOLLOW NG PAGE. NOTHI NG OM TTED.)
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4173=

4174=

4175=BY MR WELSH:

4176=Q AND, IN FACT, IN THE RED BOXK -- THE RED BOOK | TSELF ADVI SES
4177=BOCOKSELLERS THAT THEY SHOULD CONSULT OTHER SOURCES | N ORDER TO
4178=CGET THE MOST UP- TO- DATE | NFORVATI ON; | SN T THAT CORRECT?
4179=A. YES.

4180=Q AND SOVETI MES I N THE RED BOOK, THE -- THE PUBLI SHERS MAY
4181=ANNCUNCE THAT THEIR TERMS ARE ONLY -- THAT THE TERMS SET FORTH
4182=I N THE RED BOCK ARE ONLY AVAI LABLE FOR A LIMTED -- ARE ONLY
4183=EFFECTI VE DURING A LI M TED PERI OD CF TI ME, AND THAT PERI CD OF
4184=TI ME MAY NOT EXTEND ALL THE WAY TO THE PUBLI CATI ON OF A NEW RED
4185=BOCK.

4186= HAVE YOQU EVER OBSERVED THAT I N THE RED BOCK?
4187=A. |1'VE NOT OBSERVED.

4188=Q OKAY. WELL, PERHAPS TOMORROW VE CAN GO OVER THAT.

4189= YOU VE NEVER OBSERVED A SI TUATI ON WHERE A PUBLI SHER
4190=W LL SAY, "OUR TERM5 ARE EFFECTI VE, SAY, THROUGH JUNE OF A
4191=YEAR'?

4192=A. |' M NOT' REMEMBERI NG THAT.

4193=Q OKAY. NOW WHEN -- WHEN -- YOU MENTI ONED THAT YOU TAUGHT
4194=SOVE COURSES THROUGH THE ABA; | S THAT CORRECT?

4195=A. YES.

4196=Q AND YOU RE STILL AFFILIATED WTH THE ABA; 1S THAT CORRECT?
4197=A. 1' M STILL AFFILI ATED BY BEI NG ON A COW TTEE OF THE ABA.
4198=Q OKAY. AND WHAT IS THE NAME OF THAT COWM TTEE?

4199=A. AMERI CAN BOOKSELLERS FOUNDATI ON FOR FREE EXPRESSI ON.

4200=Q NOW WHEN YQU -- YOU VE MENTI ONED THAT YOU TAUGHT COURSES TO
4201=BOCKSELLERS, CORRECT?

4202=A. YES.

4203=Q OKAY. NOW WHEN YOU TAUGHT THESE COURSES TO BOOKSELLERS,
4204=DI D YOU ADVI SE BOOKSELLERS NOT TO NEGOTI ATE FOR THE BEST PRI CES?
4205=A. NEVER CAME UP.

4206=Q  OKAY. DCES THE ABA HAVE ANY RULES OR REQUI REMENTS
4207=PRCHI Bl TI NG BOOKSELLERS FROM NEGOTI ATI ON -- NEGOTI ATI NG FOR THE
4208=BEST PRI CES THEY CAN CGET FROM PUBL| SHERS?

4209=A. NO THEY DON T HAVE ANY PARTI CULAR RULES OR REGULATI ONS.
4210=Q  DOES THE ABA FROWN UPON BOOKSELLERS WHO ATTEMPT TO NEGOTI ATE



4211=FOR THE BEST PRI CES?

4212=A. NOT I N MY KNOALEDGE.

4213=Q AND YQU VE HEARD MR ROSS TESTI FY --

4214=A. YES.

4215=Q -- TODAY THAT, I N FACT, HE AGGRESSI VELY NEGOTI ATES FOR THE
4216=BEST PRI CES?

4217=A. YES.

4218=Q OKAY. BUT YOU VE TESTI FI ED THAT I N YOUR VI EW SUCH
4219=NEGOTI ATION | S | MPROPER.

4220=A. My TESTI MONY MEANS THAT | THI NK EVERYBCDY SHOULD BE PLAYI NG
4221=BY THE SAME RULES, AND THAT, THEREFORE, |F A PARTI CULAR CHANGE
4222=IN TERV5 | S G VEN TO ONE BOOKSELLER, | T SHOULD BE AVAI LABLE TO
4223=ALL.

4224=Q NOW I T'S TRUE, IS IT NOI, THAT THE PUBLI SHERS OFFER

4225=DI FFERENT TERMS | N THE RED BOCK, CORRECT?

4226=A. YOU MEAN AMONG THE DI FFERENT PUBLI SHERS? YES.

4227=Q AMONG THE DI FFERENT PUBLI SHERS.

4228=A. THE TERMS DO VARY.

4229=Q THE TERVS DO VARY. SOVE PUBLI SHERS OFFER BETTER TERMS THAN
4230=0THER PUBLI SHERS, CCORRECT?

4231=A. CORRECT.

4232=Q AND YOU VE HEARD MR ROSS TESTI FY THAT WHEN HE' S AWARE OF A
4233=PUBLI SHER OFFERI NG BETTER TERM5 THAN ANOTHER PUBLI SHER HE DEALS
4234=W TH, HE GOES TO THAT PUBLI SHER AND HE SAYS, "PLEASE MEET THE
4235=COVPETI TI ON OF YOUR COVPETI TOR AND OFFER ME BETTER TERMS. "
4236=A. | HEARD THAT, YES.

4237=Q  OKAY. BUT I N YOUR DEPOCSI TI ON TESTI MONY, YOU SAI D THAT YQU
4238=DI DN' T AGREE W TH THAT KI ND OF APPROACH, CORRECT?

4239=A. I T'S MY OPI Nl ON.

4240=Q THAT' S YOUR OPINION. AND THAT'S THE OPI NI ON THAT YQU
4241=BROUGHT TO THE WORK YCQU DI D I N CONNECTI ON W TH THE REPORT THAT
4242=YQU DRAFTED, CORRECT?

4243=A. YES.

4244=Q. NOW YQOU MENTI ONED, M SS SEE, THAT -- THAT PUBLI SHERS HAVE
4245=VERY STRI CT REQUI REMENTS W TH REGARD TO PAYMENT. RECALL THAT
4246=TESTI MONY?

4247=A. YES.

4248= MR SP VA: OBJECTION, YOUR HONOR. | DON T BELI EVE
4249=THAT SHE DI D TESTI FY TO THAT.

4250= THE COURT: HE CAN ASK -- THE OBJECTI ON S OVERRULED.
4251=YQU CAN ASK HER THE QUESTI ON.

4252= MR WELSH | BELI EVE WE HAVE AN ANSWER, THAT SHE
4253=ANSVERED MY QUESTION WTH A "YES," YOUR HONOR

4254= THE COURT: YEAH.

4255=BY MR. WELSH:

4256=Q AND YOU MENTIONED, M SS SEE, THAT IF YQUDON T -- IF

4257=BOOKSELLERS DON T PAY TERM5 -- DON T PAY ACCORDI NG TO THE
4258=PUBLI SHER S TERM5 THAT THEY CAN BE PUT ON CREDI T HOLD. DO YQU
4259=RECALL THAT?

4260=A. YES, | MENTIONED THAT I N RELATI ONS TO WHEN THEY HAD -- HAD
4261=Dl SPUTES.

4262=Q NOW YQU VE HEARD MR. ROSS TESTI FY TODAY THAT HE TYPI CALLY
4263=DOESN T PAY HI'S BILLS UNTIL 75 DAYS QUT. DI D YOU HEAR THAT
4264=TESTI MONY?

4265=A. YES, | DI D

4266=Q  OKAY. AND TYPI CALLY, MOST PUBLI SHERS REQUI RE THE BILLS TO
4267=BE PAI D 30 DAYS QUT, CORRECT?

4268=A. TH RTY OR SI XTY.

4269=Q I N ANY EVENT, YOU HAVE A SI TUATI ON WVHERE MR. ROSS | S ON
4270=AVERAGE ALWAYS LATE WTH H' S BI LLS?

4271=A. YES.

4272=Q SO BASED ON YOUR UNDERSTANDI NG WOULD I T BE THAT MR ROCSS IS
4273=0ON PERPETUAL CREDI T HOLD W TH ALL THE PUBLI SHERS?

4274=A. YQU D HAVE TO ASK MR ROCSS.

4275=Q OKAY. SO THERE MUST BE MORE FLEXI BILITY WTH REGARD TO
4276=PUBLI SHERS' PCLICIES | F SOVEONE LI KE MR ROSS CAN GO QUT 75 DAYS
4277=BEYOND ALL OF THE CREDI T TERMS ESTABLI SHED BY PUBLI SHERS AND
4278=STI LL BE ABLE TO PURCHASE BOOKS AND STI LL BE ABLE TO OPERATE A
4279=BOOK STORE, CORRECT?

4280=A. YES.



4281=Q NOW M SS SEE, DO YOU HAVE AN UNDERSTANDI NG ABOUT WY
4282=PUBLI SHERS OFFER RDC DI SCOUNTS?

4283=A. DO | HAVE AN UNDERSTANDI NG - -

4284=Q  YES.

4285=A. -- ABOUT WHY?

4286=Q WHY -- WHY ARE SUCH DI SCOUNTS MADE AVAI LABLE TO BOOKSELLERS?
4287=A. AS | UNDERSTAND | T, BECAUSE | F YOU MEET THESE USUALLY FOUR
4288=QUALI FI CATI ONS, THE JUSTI FI CATION | S THAT CERTAI NLY WTH THE - -
4289=LET' S TAKE CARTON QUANTI TIES. | F PUBLI SHERS CAN SHI P | N CARTON
4290=QUANTI TI ES, THAT' S AN ADVANTACE TO THE PUBLI SHERS.

4291=Q | T MAKES IT CHEAPER FOR THEM TO DO THE BUSI NESS, THEI R
4292=BUSI NESS, CORRECT, TO DI STRI BUTE THEI R BOOKS?

4293=A. YES.

4294=Q | T'S CHEAPER TO DI STRI BUTE BOOKS | N CARTON QUANTI TI ES THAN
4295=IT IS WHEN YOU HAVE TO FILL UP BOXES W TH | NDI VI DUAL SEPARATE
4296=TI TLES, CORRECT?

4297=A. RIGHT. CORRECT.

4298=Q  OKAY. AND SO BY AFFORDI NG AN RDC DI SCOUNT, PUBLI SHERS ARE
4299=PASSI NG ON SOMVE OF THOSE COST SAVI NGS TO BOOKSELLERS, CORRECT?

4300=A. CORRECT.

4301=Q NOW YQU MENTI ONED THAT ANOTHER REQUI REMENT OF THE RDC | S
4302=THAT -- THAT MANY PUBLI SHERS | MPOSE | S THAT YOU HAVE TO

4303=Dl STRI BUTE TO MJULTI PLE STORES. RECALL THAT?

4304=A. CORRECT.

4305=Q  OKAY. AND THAT WTH THE RDC DI SCOUNT, THEN, PUBLI SHERS ARE
4306=ABLE TO SEND THE BOOKS TO A CENTRALI ZED LOCATION, AND THEN IT IS
4307=UP TO THE BOOKSELLER TO I NCUR THE COST OF OPENI NG THE BOXES, OF
4308=UNPACKI NG THE BOCKS, AND THEN DI STRI BUTI NG THOSE BOOKS OFF TO
4309=THE | NDI VI DUAL BOOK STCORES, CORRECT?

4310=A. CORRECT.

4311=Q AND THAT' S ANOTHER COST SAVI NGS THAT THE PUBLI SHERS ENJOY AS
4312=A RESULT COF -- OF A BOOKSELLER OPERATI NG AN RDC, CORRECT?
4313=A. YES.

4314=Q  AND THAT IS ANOTHER JUSTI FI CATI ON FOR WHY PUBLI SHERS PROVI DE
4315=BETTER DI SCOUNTS TO BOOKSELLERS WHO OPERATE RDC S?

4316=A. RI GHT.

4317=Q CORRECT? OR RETAIL DI STRI BUTI ON CENTERS.

4318= AND, LIKEWSE, IT'S MORE EFFICIENT FOR A -- A
4319=PUBLI SHER TO BE ABLE TO DELI VER BOOKS THROUGH LARGE TRUCKS
4320=RATHER THAN SMALLER TRUCKS THAT HAVE TO COVE TO AN | NDI VI DUAL
4321=STORE, CORRECT?

4322=A. VELL, THERE ARE PLENTY OF STORES -- IN FACT, EVEN IN MY
4323=STORES, LARGE TRUCKS CAN COVE DELI VER THE BOCKS.
4324=Q  BUT THAT IS ANOTHER COST SAVINGS, IF YOU DON T -- |IF YOU ARE

4325=ABLE TO DELIVER IN -- LARGE SEM S CAN COVE UP AND BACK UP TO A
4326=LOADI NG DOCK AS OPPOSED TO HAVI NG TO UNLOAD THE BOXES?

4327=A. | SUPPCSE SO

4328=Q  CKAY.

4329= (PAUSE | N THE PROCEEDI NGS. )

4330= MR VELSH: AT THI S TIME, WE HAVE NO FURTHER
4331=QUESTI ONS, YOUR HONCR

4332= THE COURT: ALL RIGHT. MWELL, IT'S TIME TO EAT.
4333= MR SPIVA, |F YOU ARE AVAI LABLE AND THE W TNESS | S

4334=AVAI LABLE FOR -- TO COME TH S AFTERNOON AT 3: 00 O CLOCK, WE LL
4335=I RON QUT -- SHOULDN T TAKE VERY LONG -- THI S DI FFI CULTY ABOUT
4336=THE FURTHER DI RECT TESTI MONY.

4337= MR SPIVA:  THANK YOU, YOUR HONOR

4338= MR YOUNG  YOUR HONCR, |F | CAN JUST ADVI SE THE
4339=COURT THAT TOMORROW MORNI NG | MUST BE AT AN | NJUNCTI ON HEARI NG
4340=I N JUDGE HAM LTON S COURTROOM

4341= THE COURT: | NJUNCTI ON.

4342= MR YOUNG ~ CONSEQUENTLY EI THER MR DAWSON OR
4343=M5. LEW S WLL BE HERE FROM My OFFI CE.

4344= THE COURT: ALL RIGHT.

4345= MR YOUNG  THANK YOQU.

4346= THE COURT: ALL RIGHT. THE COURT'S | N RECESS.
4347= (RECESS TAKEN AT 1:28 P.M)

4348= ( PROCEEDI NGS RESUMED AT 3:00 P.M)

4349=

4350= ( PROCEEDI NGS RESUME AT 3:00 P. M)



4351=THE COURT: PLEASE BE SEATED. NOW THE PURPCSE OF

4352=0UR HEARI NG THI S AFTERNOON | S JUST BRI EFLY TO PERM T THE
4353=PLAI NTI FFS TO MAKE AN OFFER OF PROOF W TH RESPECT TO A FURTHER
4354=TESTI MONY FROM THEI R EXPERT Ms. SEE.

4355=] HAVE RULED, BASED ON HER RESUME AND THE

4356=PRELI M NARY QUESTI ONS PUT TO HER BY HER COUNSEL, THAT SHE IS
4357=COVPETENT TO TESTI FY W TH RESPECT TO | NDUSTRY STANDARDS | N THE
4358=BOOKSELLI NG | NDUSTRY AND PO NT QUT, AS SHE HAS, SOVE OF THE
4359=PECULI ARI TI ES OF THE | NDUSTRY AND THE SO- CALLED TRADI TI ON W TH
4360=RESPECT TO A NUMBER OF THI NGS, PRI MARI LY, OF COURSE, GETTI NG
4361=THE DI SCOUNTS.

4362=AS AN EXPERT, | TH NK THAT SHE IS QUALI FIED TO

4363=EXAM NE | NVvO CES AND COMPARE DI SCOUNTS, PRI CES AND SO ON W TH
4364=WHAT' S IN THE RED BOCOK, AND TO | NTERPRET THAT FOR THE COURT,
4365=AND | DON T KNOW WHAT OTHER AREAS MR. SPIVA, SHE'S GO NG TO
4366=TESTI FY TO, AND YOU WANT TO EXPLAIN TO ME. ...

4367=MR. SPIVA: YES, YOUR HONOR  YOUR HONOR, | THI NK

4368=THAT | S EXACTLY WHAT WE WOULD LI KE M5. SEE TO DO Ms. SEE WLL
4369=TESTI FY, |F CALLED AGAIN, TO THE FOLLOW NG SUBJECTS:

4370=I F ASKED, THE W TNESS WOULD TESTI FY THAT SHE HAS

4371=FORVED THE OPI NI ON THAT THE DEFENDANTS HAVE RECEI VED
4372=SUBSTANTI ALLY BETTER TERM5 THAN THE BEST AVAI LABLE STANDARD
4373=TERMS AND CONDI TI ONS OF SALE OFFERED BY PUBLI SHERS AND
4374=WHCLESALERS, | NCLUDI NG I N THE FOLLON NG AREAS:

4375=0NE, STOCK OFFERS THAT ARE NOT PUBLI CLY AVAI LABLE

4376=THAT ARE ONGO NG COR ESSENTI ALLY PERMANENT | NCREASES | N
4377=DEFENDANTS' DI SCOUNTS, AND ESSENTI ALLY G VE THE DEFENDANTS A
4378=PERVMANENT | NCREASE | N DI SCOUNT, AS WELL AS STOCK CFFERS WH CH
4379=ARE S| MPLY NOT MADE AVAI LABLE TO THE TRADE.

4380=THE COURT: VELL, TH' S OPINION | S BASED ON WHAT, HER
4381=KNOALEDGE COF THE DI SCOUNTS OFFERED I N THE RED BOOK AS COMPARED
4382=TO - -

4383=MR. SPI VA: YES, YOUR HONCR, NOT JUST THE DI SCOUNTS

4384=I N THE RED BOCK, BUT SHE HAS REVI EWED OVER 20 OF THE DEFENDANT
4385=DEPCSI TI ONS, SHE HAS ALSO REVI EWVED HUNDREDS, |F NOT
4386=THOUSANDS - -

4387=THE COURT: WELL, I KNOW - -

4388=MR. SPI VA: -- OF DOCUMENTS, AND SHE HAS APPLI ED HER
4389=EXPERTI SE. =~ SHE WOULD USE HER EXPERTI SE TO COVPARE THCSE
4390=DOCUMENTS, THE PRACTI CES THAT THOSE DOCUMENTS EVI DENCE, TO THE
4391=STANDARD | NDUSTRY PRACTI CES BASED EI THER ON THE RED BOOK OR
4392=0THERW SE STANDARD PRACTI CES.

4393=THE COURT: SHE HAS ADM TTED HERSELF AND THE

4394=TESTI MONY | S CLEAR THAT I N CRDER TO DETERM NE THE ACTUAL PRI CE
4395=0F A BOOK, THERE ARE A LOT OF OTHER THI NGS BESI DES COVPARING | T
4396=TO THE RED BOOK

4397=MR. SPIVA: ABSOLUTELY. SHE' S PREPARED TO --

4398=THE COURT: AND YOU CAN T JUST LOOK AT THE RED BOOK

4399=AND THEN | NVvO CE AND SAY THAT, ALL OF A SUDDEN, SHE LOOKS UP I N

4400=THE CLOUDS, AND THEY' RE GETTING A BETTER DEAL. SHE'S GOT TO
4401=HAVE SOVE HARD DATA.

4402=MR. SPI VA: YES, | AGREE, YOUR HONOR, AND I F |

4403=M GHT, SHE HAS REVI EWVED THE FOLLOW NG TYPES OF DOCUMENTS WHI CH
4404=HAVE PROVI DED HER THE BASI S TO COMWPARE THE DEFENDANTS' TERMS TO
4405=THE STANDARD TERNS.

4406=SHE HAS COVPARED DEFENDANTS TERM5 PRCFI LES, WHI CH

4407=EVI DENCE THEIR - - THE TERMS THAT THEY ARE RECEI VI NG SHE HAS
4408=REVI EWVED CONTRACTS AND AGREEMENTS THAT THE DEFENDANTS HAVE
4409=ENTERED, CORRESPONDENCE BETWEEN THE DEFENDANTS AND PUBLI SHERS
4410=THAT | DENTI FI ED THE DEFENDANTS STANDARD TERMS AND PRACTI CES,
4411=AND | NTERNAL COVPANY REPORTS THAT ALSO DO THAT, YOUR HONOR.
4412=THE COURT: ALL RIGHT. WELL, NOW | DON T WANT HER

4413=TO SI MPLY SAY WHAT YOQU VE SAID, "I'VE REVI EWED ALL THESE
4414=DOCUMENTS, " AND SO ON. |'M LOCKI NG AT RULE 703, THE BASES OF
4415=0PI Nl ON TESTI MONY BY EXPERTS, AND THAT READS,

4416= "THE FACTS OR DATA I N THE PARTI CULAR CASE UPON

4417=VWH CH AN EXPERT BASES AN OPI Nl ON OR | NFERENCE NAY BE
4418=THOSE PERCEI VED BY OR MADE KNOWN TO THE EXPERT AT OR
4419=BEFORE THE HEARI NG, AND | F OF A TYPE REASONABLY

4420=RELI ED UPON BY EXPERTS IN THE PARTI CULAR FI ELD I'N

4421=FORM NG CPI NI ONS OR | NFERENCES UPON THE SUBJECT, THE



4422=FACTS OR DATA NEED NOT BE ADM SSI BLE I N EVI DENCE I N
4423=0RDER FOR THE OPI Nl ON OR | NFERENCE TO BE ADM TTED. "
4424=THOSE ARE THE FACTS OR DATA THAT CONCERN ME. DO

4425=THEY GO BEYOND THE I NVO CE, AND THEN YOU HAVE THE RED BOCK, AND
4426=THEN NUMERQUS OTHER CHANGES, MODI FI CATI ONS TO THE PRI CES AS
4427=THEY APPEAR I N THE RED BOCK.

4428=MR. SPIVA: YOUR HONCR - -

4429=THE COURT: AND SO HOW-- | WANT TO KNOW HOW YOQJ RE

4430=CG0 NG TO PROCEED, AND HOW THE - - WHAT THE DEFENDANTS ARE GO NG
4431=TO REVI EW TO BE ABLE TO CRCSS- EXAM NE HER ON.

4432=MR. SPI VA: YES. YOUR HONOR, THE DOCUMENTS THAT SHE

4433=HAS REVI EWNED OF THE DEFENDANTS ACTUALLY REVEAL THE PRACTI CES
4434=AND TERMS THAT THE DEFENDANTS HAVE RECElI VED. AND SO WHAT SHE' S
4435=DOI NG | S, BASED ON THAT, SHE IS COWPARI NG THAT, BASED ON HER
4436=EXPERI ENCE, UNDER RULE 702, I N THE | NDUSTRY, TO HOW DEFENDANTS'
4437=TERVM5 AND PRACTI CES COVPARE TO STANDARD TERMS AND PRACTI CES.
4438=THE COURT: WELL, WHAT SHE'S REVIEWED, |F |

4439=UNDERSTAND THE TESTI MONY THI S MORNI NG, ARE DOCUMENTS THAT HAVE
4440=BEEN CAREFULLY SELECTED BY PLAI NTI FFS' COUNSEL, BY YQU, |
4441=SUPPCSE, AMONG OTHERS, AND SHOMN -- SPECI ALLY SHOWN TO HER.
4442=MR. SPIVA: THAT'S ACTUALLY NOT ACCURATE, YOUR

4443=HONOR. | KNOW THE DEFENDANTS HAVE SAI D THAT, BUT SHE HAS
4444=REVI EVED, AS | SAI D, OVER 20 DEPCSI TI ONS, SQVETI MES MUILTI - DAY
4445=DEPCSI TI ONS, OF THE DEFENDANTS, AND MANY OF THEM I N THEIR --
4446=THE COURT: MR SPIVA, | HAVE READ YCOUR RECI TATI ONS

4447=ABOUT WHAT SHE HAS DONE GENERALLY AND LOOKED AT THEM THAT'S
4448=NOT ENOUGH TO GET -- TO TESTIFY AND @ VE AN OPI NI ON, UNLESS SHE
4449=CAN PO NT TO THE -- SHE' S GOT TO PO NT TO SUFFI CI ENT FACTS OR

4450=DATA, AND THAT TESTI MONY HAS GOI' TO BE THE PRODUCT OF RELI ABLE
4451=PRI NCI PLES AND METHODS, AND THEN THE W TNESS SHOWS THAT SHE' S
4452=APPLI ED THESE PRI NCI PLES AND METHODS TO THE FACTS OF THE CASE.
4453=SHE CAN' T JUST SAY CGENERALLY, |'VE REVI EMED ALL THI' S, AND
4454=THEREFORE, | FI ND THAT THE DEFENDANTS ARE CETTI NG A BETTER DEAL
4455=THAN THE PLAI NTI FFS. SHE' S GOT TO GET DOMN, AS | KEEP SAYI NG
4456=FAVORI TE EXPRESSI ON OF M NE, BRASS TACKS.

4457=MR. SPIVA: YES, YOUR HONOR, THI S IS NOT JUST AN

4458=EXERCI SE OF COVPARI NG ONE NUMBER TO THE OTHER. | MEAN,
4459=0FTENTI MES THESE ARE | NDUSTRY PRACTI CES, SUCH AS THE

4460=NON RETURNABI LI TY | SSUE, WHERE THI NGS ARE -- THERE' S STANDARD
4461=PRACTI CES W THI N THE | NDUSTRY THAT SHE' S GO NG TO TESTI FY TO
4462=BASED ON HER EXPERI ENCE.

4463=NOW THE DEFENDANTS WOULD HAVE THE OPPORTUNI TY TO

4464=CRCSS- EXAM NE HER, AND | F THEY -- A LOT OF TH'S WOULD GO TO THE
4465=WVEl GHT YOUR HONOR M GHT G VE HER TESTI MONY | F YOU RE NOT
4466=CONVI NCED THAT HER EXPERI ENCE SUPPORTS HER STATEMENT. BUT I
4467=ASK AT LEAST THAT YOU RECEI VE HER TESTI MONY, AND THEN YQU CAN
4468=G VE | T WHATEVER WEI GHT YOU THI NK | T WARRANTS.

4469=THE COURT: |'LL DO THAT, OF COURSE, I N ANY EVENT.

4470=MR. SPI VA:  SURE.

4471=THE COURT: THAT'S WHAT |'M SUPPCSED TO DO. THAT' S

4472=VHY |' M HERE. | UNDERSTAND MY JCB.
4473=MR. SPIVA: OH SURE.
4474=THE COURT: |'VE GOI TO HAVE SOMETH NG TO GO ON. |

4475=WANT TO KNOW HOW YOU RE GO NG TO DO I T.

4476=VR. SPIVA: CAN | TRY ONE MORE THI NG YOUR HONOR?

4477=CAN | G VE YOQU AN EXAMPLE? THE DEFENDANTS CR BARNES & NOBLE
4478=HAS A TYPE OF DOCUMENT CALLED A TERMS PRCFI LE, WH CH MANY OF
4479=THEI R SENI OR EXECUTI VES HAVE TESTI FI ED CONTAI N THE TERMS UNDER
4480=WH CH THEY PURCHASE BOCKS. |IT'S ALMOST LIKE ANINVOCE. IT S
4481=BETTER THAN AN I NVO CE, BECAUSE IT | S THE STANDARD TERVMS THAT
4482=THEY USE FOR MOST OF THElI R PURCHASES, WHEREAS AN | NVO CE, AS
4483=YQU HEARD THI S MORNI NG, OFTEN | S M SLEADI NG BECAUSE | T MAY
4484=| DENTI FY A ONE- TI ME PURCHASE AS OPPOSED TO THE STANDARD ONGO NG
4485=TERVM5 THAT A BOOKSELLER PURCHASES UNDER

4486=M5. SEE HAS REVI EWED THE DEPOCSI TI ON TESTI MONY

4487=REGARDI NG THOSE TERMS OF PRCFI LES, HAS REVI EWED THOSE TERMS
4488=PROFI LES, AND CAN COVPARE THE TYPES OF TERMS THAT DEFENDANTS
4489=ARE RECEI VING TO THE RED BOOK, |F THAT IS THE APPROPRI ATE
4490=COVPARI SON, OR OTHER STANDARD | NDUSTRY PRACTI CES.

4491=THE COURT: WELL, MR WELSH DO YOU WANT TO -- CR



4492=MR. - -

4493=MR. WELSH. MR PETROCELLI .

4494=THE COURT: MR PETROCELLI ?

4495=MR. PETROCELLI: THANK YQU, YOUR HONOR  WHEN WE

4496=MADE THE MOTION I N LI M NE, WE ARGUED THAT SHE SHOULDN T BE
4497=PERM TTED TO TALK ABOUT DEFENDANTS DOCUMENTS UNDER BOTH RULE
4498=702 AND RULE 1006. 1006 PROVI DES FOR A SUMVARY W TNESS.
4499=THEY' VE CONCEDED THAT BECAUSE THEY HAVE NOT RESPONDED | N THE

4500=0PPOCSI TION TO THE MOTION I N LI M NE ON THAT GROUND, AND | NDEED,
4501=SHE WOULD NOT BE A PROPER SUMVARY W TNESS BECAUSE A SUMVARY
4502=W TNESS REQUI RES A PERSON TO SCORT OF NEUTRALLY TAKE - -
4503=THE COURT: YOU RE TALKI NG ABQUT 702, AND WHAT' S THE
4504=0THER RULE?

4505=MR. PETROCELLI: RULE 1006 OF THE FEDERAL RULES OF

4506=EVI DENCE TALKS ABOUT THE REQUI REMENTS FOR A SUMVARY W TNESS,
4507=WHICH I S, WE SUBM T, WHAT THEY REALLY WANT MS. SEE TO DO
4508=WHEN THEY THOUGHT THERE WAS GO NG TO BE A JURY, AND
4509=THEY EVEN SAI D SO I N THEI R OPPCSI TI ON, THEY WANTED HER TO, IN
4510=EFFECT, TAKE ALL OF THE DEFENDANTS' DEPCSI TI ON TESTI MONY AND
4511=THE DEFENDANTS DOCUMENTS AND HAVE HER WALK THROUGH THEM AND
4512=TELL THE JURY WOULD THOSE DOCUMENTS MEANT.

4513=THE COURT: ALL RIGHT, NOW THE RULE 1006 READS

4514=THAT,

4515= "THE CONTENTS OF VOLUM NOUS WRI TI NGS, RECORDI NGS

4516=0R PHOTOGRAPHS WWHI CH CANNOT CONVENI ENTLY BE EXAM NED

4517=I' N COURT MAY BE PRESENTED IN THE FORM OF A CHART,
4518=SUMVARY OR CALCULATION. THE ORI G NALS OR DUPLI CATES
4519=SHALL BE MADE AVAI LABLE FOR EXAM NATI ON OR COPYI NG

4520=0R BOTH BY OTHER PARTI ES AT REASONABLE Tl ME AND

4521=PLACE. THE COURT MAY CRDER THAT THEY BE PRODUCED | N
4522=COURT. "

4523=WHAT HAS THAT GOT TO DO WTH A SUMVARY W TNESS?

4524=MR. PETRCCELLI: THE CASES HAVE MADE CLEAR THAT THI S

4525=KI ND OF TESTI MONY WOULD NOT QUALI FY AS A SUMVARY W TNESS. SO
4526=VFE WOULD AGREE THAT SHE WOULD NOT QUALI FY AS A COWPI LER OF
4527=VOLUM NOUS DATA TO GET ON THE STAND AND SAY, | TOOK ALL THESE
4528=1 N\vO CES, FOR EXAMPLE, AND HERE' S A CHART, HERE' S A TABULATI ON,
4529=AND BASI CALLY, ALMOST BE A FOUNDATI ONAL W TNESS.

4530=THE COURT: YEAH, WELL, WE RE NOT TALKI NG ABOUT

4531=THAT.

4532=MR. PETROCELLI: OKAY. UNDER RULE 702, SHE DOESN T

4533=QUALI FY TO SPEAK ABOUT THESE DOCUMENTS BECAUSE SHE' S NOT
4534=BRI NG NG ANY EXPERTI SE OR SEEKI NG TO EXPRESS ANY OPI NI ONS ABOUT
4535=THESE DOCUMENTS, YOUR HONCR. SHE JUST WANTS TO SAY WHAT THEY
4536=SAY. SHE WANTS TO | NTERPRET THEM AND EXPLAI N THE CONTENTS OF
4537=THEM

4538=THE COURT: | JUST GOT THROUGH SAYI NG THI S MORNI NG,

4539=AND | 'LL SAY IT AGAIN, THAT | FCUND THAT SHE DCES MEET THE
4540=REQUI REMENTS OF 702, AND | STATED THAT SHE COULD TESTI FY AS AN
4541=EXPERT.

4542=MR. PETROCELLI: YES, AND HE DI D WALK HER THROUGH

4543=ALL OF THOSE SUBJECT MATTERS THI S MORNI NG | N HER EXPERT
4544=TESTI MONY. = SHE GAVE HER OPI Nl ONS BASED ON ASSUMPTI ONS THAT
4545=WERE G VEN TO HER, AND SHE WENT THROUGH A WHOLE ARRAY CF
4546=TCPI CS, STOCK OFFERS AND RDC AND | NGRAM AND SO FORTH, AND WE
4547=HAD AN OPPORTUNI TY TO CRCSS EXAM NE.

4548=SO MR. SPI VA DI D QUESTI ON HER EXTENSI VELY ON ALL THE

4549=| SSUES THAT MAKE UP PART OF THEI R CASE, AND YOUR HONOR HAS

4550=PERM TTED HER TO DO SO, AND HAS CONCLUDED THAT SHE' S QUALI FI ED
4551=TO DO SO

4552=THE COURT: WELL, THEN, WHAT ARE YOU FUSSI NG ABOUT?

4553=MR. PETROCELLI: NOW VWHAT THEY WANT HER TO DO | S

4554=THEY WANT HER TO PI CK UP EACH OF THE DOCUMENTS THAT ARE | N THAT
4555=NOTEBOOK, THAT ARE DEFENDANTS DOCUMENTS, AND SAY, "Ms. SEE,
4556=LOCK AT THAT DOCUMENT, WHAT DCES I T SAY? |F YOU LOOK AT THI S
4557=DOCUVMENT, CAN YOU TELL THE DEFENDANTS GOT A BETTER DEAL THAN
4558=THE PLAI NTI FFS?"

4559=AND ALL SHE WOULD BE DO NG YOUR HONOR, WOULD BE

4560=TAKI NG ONE OF OUR DOCUMENTS AND COVPARI NG I T TO THE RED BOCK,
4561=WH CH | S NOT SOVETHI NG THAT AN EXPERT NEEDS TO DO. THE



4562=DOCUMENTS ARE THE BEST EVI DENCE OF WHAT THEY SAY, AND THE
4563=W TNESSES HAVE SPOKEN ABOUT THE DOCUMENTS.

4564=THE COURT: MR PETROCELLI, SKILLED CRCSS- EXAM NER

4565=THAT YOU ARE, ARE YQU I NSI NUATI NG EVEN THAT A PERSON -- THAT
4566=THE ORDI NARY LAYMAN, |F WE HAD A JURY HERE -- AND YOU VE GOT
4567=PRETTY CLOSE TO THAT SI TTING ON THE BENCH -- COULDN T -- COULD
4568=DO W THOUT HELP | N COVPARI NG THE I NvO CE W TH THE RED BOOK AND
4569=THE SURRCUNDI NG | NFORVATI ON, VWHI CH YOU SKI LLFULLY PRESENTED TO
4570=THE COURT, TO MAKE A PRI CE? YOU NEED AN EXPERT TO DO THAT.
4571=AND | ' VE SAI D THAT SHE' S AN EXPERT.

4572=MR. PETROCELLI: WELL, WHAT SHE CAN T SAY -- SHE CAN

4573=SAY, "HERE'S MY OPINION ON THI S SUBJECT, ON STOCK CFFERS. IT
4574=1S MY CPI Nl ON THAT DEFENDANTS GET AN ARRANGEMENT THAT' S NOT

4575=GENERALLY AVAI LABLE." "AND WHAT IS THE BASI S OF YOUR OPI NI ON?"
4576=THEN SHE CAN | DENTI FY THE DOCUMENTS.

4577=WHAT SHE CAN' T DO I S SAY WHAT THE DOCUMENTS MEAN,

4578=WWHI CH | S WHAT SHE WANTS TO DO I N THE TESTI MONY. SHE WANTS TO
4579=Pl CK UP EACH DOCUMENT AND START, |N EFFECT, READING FROM I T OR
4580=SAYING "I FIND, BASED ON THI S DOCUMENT, " SUCH- AND- SUCH AND
4581=SUCH AND- SUCH. SHE CAN | DENTI FY THE DOCUMENTS THAT SHE BASED
4582=HER OPI NION ON, BUT SHE CAN T, I N EFFECT, BE THE SPEAKER FOCR
4583=THE DOCUMENTS.

4584=THE COURT: ALL RIGHT, WELL, MAYBE THE BEST WAY IS

4585=TO HAVE HER TAKE THE STAND, AND MR SPI VA, YQU ASK HER
4586=APPROPRI ATE QUESTI ONS.

4587=M5. SEE, PLEASE COVE FORWARD AND TAKE THE STAND.

4588= GAIL S. SEE,

4589=CALLED AS A WTNESS FOR THE PLAI NTI FFS, HAVI NG BEEN PREVI OUSLY
4590=DULY SWORN, TESTI FI ED AS FOLLOWE:

4591=THE COURT: AND YOQU RE STILL UNDER OATH.

4592=MR. SPIVA: THANK YOQU, YOUR HONCR

4593=THE COURT: JUST TAKE ONE OR TWDO EXAMPLES, AND

4594=THAT' S. . ..

4595=BY MR SPI VA

4596=Q M. SEE, AS AN EXPERT IN TH S CASE, DI D YOU FORM AN CPI NI ON
4597=AS TO THE DEFENDANTS' PRACTI CES COVPARED TO | NDUSTRY STANDARD
4598=PRACTI CES YOU HAVE LEARNED BASED ON 30 YEARS | N THE BOOKSELLI NG
4599=|] NDUSTRY?

4600=A. | HAVE

4601=Q AND WHAT IS THAT OPI NI ON?

4602=A. THAT OPINION | S THAT THE DEFENDANTS WERE RECEI VI NG MANY
4603=TERVB THAT WERE -- THAT WERE NOT AT ALL I N ACCORDANCE TO
4604=TRADI TI ONAL TERMS.

4605=Q  WHAT WAS THAT --

4606=A. EXCUSE ME, THE USUAL TERMES.

4607=Q  OKAY, AND WHAT WAS THAT OPI Nl ON BASED ON?

4608=A. My OPI Nl ON WAS BASED ON READI NG THROUGH MANY, MANY
4609=DEPCSI TIONS. | READ THROUGH 10 TOTALLY, AND THEN | ALSO READ
4610=MANY OF THE DOCUMENTS WE' VE BEEN DI SCUSSI NG

4611=Q YOU SAI D YOU READ 10 TOTALLY. DID YOU READ ANY OTHERS,
4612=APART - -

4613=A. | READ 20, AT LEAST 20. RIGHT.

4614=Q NOW | WANT TO TAKE AN EXAMPLE, MS. SEE, OF THE PRACTI CES
4615=THAT YOU SAI D DI FFERED. CAN YQU SPECI FY, W TH REGARD TO STOCK
4616=0OFFERS, HOW YOU FOUND THAT DEFENDANTS PRACTI CES DI FFERED FROM
4617=STANDARD | NDUSTRY PRACTI CES?

4618=A. YES. THE DEFENDANTS PRACTI CES DI FFERED | N THAT THEY WOULD
4619=TAKE A PUBLI SHED STOCK OFFER AND THEY WOULD USE THAT STOCK
4620=0FFER TO CREATE BASI CALLY A PERENNI AL, ONGO NG DI SCOUNT, AND
4621=THAT' S NOT THE DEFI NI TION OF A STOCK CFFER. AND | SAW
4622=DOCUMENTS TO THAT EFFECT.

4623=THE COURT: SEE, THAT WON' T DO IT. THAT JUST

4624=DOESN' T DO I T.

4625=BY MR. SPI VA

4626=Q OKAY, WHAT ABOUT W TH RESPECT TO NON- RETURNABLE TERMVS,
4627=M5. SEE, HOW THE DEFENDANTS PRACTI CES I N THE AREA OF
4628=NON RETURNABLE TERMS COVPARE TO STANDARD | NDUSTRY PRACTI CES?
4629=FI RST, CAN YQU DESCRI BE THE STANDARD PRACTI CE W TH
4630=RESPECT TO NON- RETURNABLE PURCHASES?

4631=A. RIGHT. WELL, AS VE DI SCUSSED THI S MORNI NG, RETURNABLE



4632=BOOKS ARE PURCHASED W TH THE ABI LI TY TO RETURN THEM AND
4633=NON RETURNABLE BOOKS, YOU GET A HI GHER DI SCOUNT AND YOU DON' T
4634=HAVE THE PRI VI LEGE OF RETURNI NG THEM

4635=I HAVE SEEN DOCUMENTS THAT | NDI CATE THAT THE

4636=DEFENDANTS WERE ABLE TO ARRANGE TO HAVE BOOKS PURCHASED -- THAT
4637=THEY PURCHASED ON A RETURNABLE BASI S, PURCHASE THOSE SAME BOOKS
4638=0ON A NON RETURNABLE BASI S.

4639=THE COURT: NOW WHERE IS THE DOCUMENT AND WHAT

4640=DOCUMENTS -- AND WHAT ARE YOQU RELYI NG -- THAT YOU RE RELYI NG
4641=UPON?

4642=THE WTNESS: | T WAS SOVETH NG CALLED THE HCLI DAY
4643=FEATURED Tl TLE PLAN.

4644=BY MR. SPI VA

4645=Q WHAT TYPE OF DOCUMENT DI D YOU REVIEW Ms. SEE?

4646=A. | REVI EMED A DOCUMENT THAT | DENTI FI ED WHAT' S CALLED A
4647=HCLI DAY FEATURED TI TLE PLAN, AND -- DO YOU HAVE A CHANCE TO GET
4648=1T? THERE IS A LI STING THERE OF THE BOOKS THAT THEY RECEI VED,
4649=AND | T | NDI CATES WHETHER THEY' RE | N A PARTI CULAR COLUMW\,

4650=WHETHER THEY WERE RETURNABLE OR NON- RETURNABLE.

4651=I ALSO REVI EVED E MAI L CORRESPONDENCE BETWEEN SQOVE

4652=0F THE EXECUTI VES AT BARNES & NOBLE, AND I N THAT DOCUMENT, THE
4653=E- MAI L DOCUMENT, | T S STATED WHETHER THEY WERE GO NG TO BE ABLE
4654=TO ARRANGE TO HAVE THESE OFFERS JUST FOR BARNES & NCBLE
4655=EXCLUSI VELY OR WHETHER THEY' D BE SOVE OTHER TI MES - - ANOTHER
4656=PUBLI SHER M GHT OFFER THESE SAME TERMS TO THE | NDUSTRY. |I'LL
4657=END | T THERE.

4658=MR. SPI VA: YOUR HONOR, IF | M GHT APPROACH THE

4659=W TNESS, AND |'D LI KE TO HAND YOU WHAT HAS BEEN MARKED AS
4660=PLAI NTI FFS' EXH BI T 1134, AND |I'D LI KE TO ASK My COLLEAGUES, |F
4661=WE HAVE ANOTHER NOTEBOCK, |F YOU COULD HAND I T FORWARD, PLEASE.
4662=( CONTI NUED ON FOLLOW NG PAGE. NOTHI NG OM TTED. )

4663=

4664=

4665=

4666=

4667=

4668=

4669=

4670=

4671=

4672=

4673=

4674=

4675= MR SPIVA:  WHY DON' T WE LET THE JUDGE GET A GHANCE
4676=TO - -

4677= THE COURT: NO, GO AHEAD. YOU CAN GO ON.

4678=BY MR SPI VA

4679=Q M5. SEE, IS THAT ONE OF THE DOCUMENTS THAT YOU REVI EVED | N
4680=CONNECTI ON W TH FORM NG YCUR OPI Nl ON ABOUT THE HOLI DAY FEATURED
4681=TI TLE PROGRAM?

4682=A. IT IS

4683=Q AND WHAT -- WHAT SI GNI FI CANCE -- WHAT | S THAT DOCUMENT?
4684=A. THI S DOCUMENT IS A LI STING OF BOOKS THAT BARNES & NOBLE WAS
4685=BUYI NG FOR THElI R HOLI DAY FEATURED TI TLE PROGRAM MEANI NG THEY
4686=WOULD PUT THESE BOCOKS I N THEI R STORE AT THE HOLI DAY TI ME.
4687=Q AND WHAT IS -- WHAT IS THE SI GNI FI CANCE OF THAT LI STI NG OF
4688=BOOKS?

4689=A. |F YOU LOXX AT -- |IF YOU LOOK AT -- CAN YOU SEE THE COLUWN
4690=JUDCE WHERE I T SAYS HF. THE DI SCOUNT.

4691= THE COURT: YES. YOU JUST --

4692= THE WTNESS: AND YOQU GO DOMWN -- EXCUSE ME -- YOU GO

4693=DOWN AND YQU CAN SEE "NR' AND "R' NEXT TO THE TI TLES. AND THE
4694="NR' MEANS, OBVI QUSLY, NON- RETURNABLE, AND THE "R' MEANS
4695=RETURNABLE. AND THERE' S -- FOR I NSTANCE, THERE IS A BOCK FROM
4696=HARPER CALLED DI VI NE SECRETS COF A YA YA SI STERHOOD. AND THEY
4697=VERE -- THE NORMAL DI SCOUNT IS 48 PERCENT. THEY WERE RECEI VI NG
4698=SPECI AL DI SCOUNT OF 55 PERCENT. AND IN ADDI TI ON --

4699= THE COURT: WELL, HOW DO YOU KNOW THE NORMAL

4700=DI SCOUNT?
4701= THE WTNESS: | TS UP AT THE TOP. YOU SEE THE PRI CE



4702=G0 NG ACRCSS THE TOP, I T SAYS "PRICE. "

4703= THE COURT: YES.

4704= THE W TNESS: AND THEN " DI SCOUNT. "

4705= THE COURT: YEAH.

4706= THE W TNESS: AND THAT' S THE DI SCOUNT.

4707= THE COURT: YES.

4708= THE WTNESS: AND THEN THE NEXT COLUWMN | S THE HFT

4709=DI SCOUNT, MEANI NG HCLI DAY FEATURE TI TLE DI SCOUNT, AND | F YOU
4710=COULD FOLLOW THE CCLUWN DOMAN TO NUMBER TEN, THAT'S THE BOXK |'M
4711=Dl SCUSSI NG PARTI CULAR BOXX |' M DI SCUSSI NG

4712= THE COURT: DI VI NE SECRETS - -

4713= THE W TNESS: DI VINE SECRETS OF A YA YA SI STERHOOD.
4714=TH S WAS A BOOK THAT THEY WERE RECEI VI NG A 55 PERCENT DI SCOUNT
4715=0N AND ALSO NON- RETURNABLE PRI VI LEGES.

4716= THE COURT: WELL --

4717= THE W TNESS: NOW THEY WERE BUYING I T AT

4718=NON- RETURNABLE. THI S | S A PARTI CULAR TI TLE, JUDGE, THAT WOULD
4719=HAVE BEEN I N THEI R STORES AT THAT TI ME, AND WOULD HAVE BEEN
4720=BOUGHT ON A RETURNABLE BASI S.

4721=BY MR SPI VA

4722=Q WHAT DO YOQU BASE THAT OPI NION ON, M SS SEE?

4723=A. BECAUSE IT WAS A BOOK THAT AT THAT TIME WAS ON, |'M SURE,
4724=THE BESTSELLER LI ST.

4725=Q HOW DO YOU KNOW THAT?
4726=A. VELL, | JUST HAPPEN TO KNOW WHAT THAT -- THAT PARTI CULAR
4727=TI TLE IN 1998. AND |IF YOU GO DOMWN THE LI ST --

4728= THE COURT: WHAT MAKES YOU THINK THI'S | SN T AVAI LABLE
4729=TO EVERYBODY?
4730= THE WTNESS: | T ISN T AVAI LABLE BECAUSE IT'S A

4731=HOLI DAY FEATURE Tl TLE THAT WAS A BARNES & NOBLE PROMOTI ON.  AND
4732=1"' VE SEEN DOCUMENTATI ON FROM E- MAI LS THAT TALKED ABOUT THE BOOKS
4733=THAT WERE GO NG TO BE -- TERM5 THAT WERE GO NG TO BE OFFERED FOR
4734=SPECI FI C BOOKS THAT WERE EXCLUSI VELY FOR BARNES & NOBLE.

4735=BY MR SPI VA

4736=Q M SS SEE --

4737= THE COURT: AND WHERE | S THAT?
4738= THE WTNESS: | --

4739= MR SPIVA:  YOUR HONCR, IF I M GHT?
4740= THE COURT: YES.

4741=BY MR SPI VA

4742=Q M SS SEE, |'D LIKE TO HAND YOU WHAT HAS BEEN MARKED AS
4743=PLAI NTI FF' S EXH BI T 1443 AND ASK YQU TO TAKE A LOCK AT I T.
4744=A. THANK YCU.

4745=Q MS. SEE, BEFORE YOU ANSVER FURTHER QUESTI ONS ABQUT THI S
4746=PARTI CULAR PROGRAM | WANT TO ASK YOU WHETHER THESE ARE THE
4747=TYPES OF DOCUMENTS THAT ARE REASONABLY RELI ED UPON BY EXPERTS I N
4748=THE BOOK SELLI NG | NDUSTRY TO DETERM NE THE TERMS THAT A -- A
4749=BOOKSTORE | S PURCHASI NG ON?

4750=A. YES.

4751=Q HAVE YQU HAD A CHANCE TO LOOK AT WHAT HAS BEEN MARKED AS - -
4752=] BELIEVE I T'S 14437

4753=A. YES, THIS IS A SERIES OF E- VAILS, AS YOU WLL NOTE. AND
4754=] -- |F YOU WLL LOOK AT THE SECOND E-MAIL FROM BOB W ETRAK TO
4755=DAVI D CULLY, WHO | S PRESI DENT OF THE BARNES & NOBLE DI STRI BUTI ON
4756=AND PATRI CI A BOSTELMAN AND OTHERS AND -- EXCUSE ME -- AND | F YQU
4757=LOOK AT NUMBER A, HARPER | S 55 PERCENT NON RETURNABLE
4758=EXCLUSI VELY TO BE -- EXCLUSI VITY TO BE DETERM NED AND THEN - -

4759= EXCUSE ME. DO YQU SEE I T? |IT S ABOUT HALFWAY DOMN
4760=THE PACE.

4761= THE COURT: EXCUSE ME. WHERE -- IT'S THE PAGE THAT' S
4762=HEADED PATRI Cl A BOSTELNAN?

4763= THE W TNESS: CORRECT.

4764= THE COURT: AND THEN --

4765= THE W TNESS: HALFWAY DOWN THE PAGE.

4766= THE COURT: YEAH.

4767= THE W TNESS: AND THERE'S A LI STING ONE, TWO, THREE,
4768=FCUR, AND | MMVEDI ATELY UNDER THAT --

4769= THE COURT: YES, OH ALL RIGHT.

4770= THE W TNESS: SEE, HARPER?

4771= THE COURT: YES.

4772= THE WTNESS: AND --



4773=BY MR SPI VA
4774=Q M SS SEE, HAVE YOQU -- HOW DO YOU KNOW THAT EXCLUSI VI TY

4775=REFERS TO A DEAL THAT IS AVAI LABLE ONLY TO BARNES & NOBLE?
4776=A. WELL, My I NDUSTRY EXPERI ENCE. EXCLUSI VI TY MEANS THAT IT'S
4777=0ONLY AVAI LABLE.

4778=Q DI D YOU REVI EW ANY DEPCSI TI ON TESTI MONY?

4779=A. YES, | DI D

4780=Q  AND WHAT SI GNI FI CANCE DI D THAT HAVE?

4781=A. THE DEPCSI TI ON TESTI MONY SUPPORTED MY OPI NI ON.

4782=Q M SS SEE, YOQU SEE I N THE DOCUMENT A REFERENCE TO SPECI AL
4783=PRI NTS OR SPECI AL EDI TI ONS?

4784=A. | DO

4785=Q DCESN T THAT | NDI CATE THAT BARNES & NOBLE WAS CETTING TH S
4786=BECAUSE THEY WERE SPECI AL PRI NTS AND NOT BECAUSE | T WAS SQOVE
4787=TYPE OF A DI SCRI M NATCRY DEAL?

4788=A. BUT THESE WERE BOCKS THAT WERE TRADEBOOKS THAT WERE
4789=CGENERALLY -- THAT ANY BOOKS -- MOST BOOKSTORES WOULD LI KE TO
4790=HAVE | N THEI R I NVENTCORY. THESE WERE NOT SPECI AL EDI Tl ONS.
4791=Q OKAY. AND WHAT DO YOU BASE THAT ON?

4792=A. BECAUSE | LOCKED AT THE LI ST, THE PREVI OUS DOCUMENT, AND I
4793=KNOW THAT -- WELL, BETTER HOVES AND GARDEN S NEW COOKBOOK, WHERE
4794=THE W LD THI NGS ARE, LION WTCH AND WARDROBE, THOSE ARE BOOKS
4795=THAT ANY BOOKSTORE WOULD HAVE | N STOCK.

4796=Q AND SO ARE YOU SAYI NG THAT YOU BASE THAT OPI NI ON - -

4797=A. YES.

4798=Q -- ON YOUR | NDUSTRY EXPERI ENCE?

4799=A. CORRECT.

4800=Q HAVE YOQU REVI EWED OTHER LI STS I N CONNECTI ON W TH THE HCLI DAY
4801=FEATURE TI TLE PROGRAM?

4802=A. YES.

4803=Q AND WHERE -- HOW DO THEY COVPARE TO THAT LI ST?

4804=A. THEY WERE SI M LAR

4805= MR SPIVA: YOUR HONCR, | THINK IF | MGHT, THIS IS
4806=AN EXAMPLE OF WHERE HER EXPERTI SE WOULD BE USEFUL TO THE COURT
4807=BECAUSE SHE CAN EXPLAI N HOW THE DOCUMENT EVI DENCES DEFENDANTS
4808=PRACTI CES AND THEN TALK ABOUT THE STANDARD | NDUSTRY PRACTI CES
4809=HERE, HOW NON RETURNABI LI TY WORKS, YOU KNOW SPECI AL --

4810= THE COURT: LIMT THE TESTI MONY THI S AFTERNOON TO
4811=TH S.

4812= YOU WANT TO CROSS-EXAM NE ON THI'S, EI THER
4813=MR. PETROCELLI OR MR WELSH?

4814= VR PETROCELLI ?

4815= MR PETROCELLI: OH NOW

4816= THE COURT: YEAH.

4817= VO R DI RE EXAM NATI ON

4818=BY MR VELSH

4819=Q NOW M SS SEE, BEFORE YOU READ THE DOCUMENT CONCERNI NG THE
4820=HOLI DAY FEATURED TI TLE PROGRAM YOU WERE NOT AWARE OF SUCH A
4821=PROGRAM | S THAT CORRECT?

4822=A. WELL, |'VE BEEN I N BARNES & NOBLE STORES, AND RECOGNI ZED
4823=THAT THEY HAD A NUMBER OF BOOKS AT THE HCOLI DAY TI ME THAT THEY
4824=WERE DEEPLY DI SCOUNTI NG

4825=Q  BUT MY QUESTI ON WAS NOT ABOUT THE BOOKS THAT YOU OBSERVED | N
4826=THE STORE. MY QUESTI ON WAS ABOQUT THE HCLI DAY FEATURE TI TLED
4827=PROGRAM  YOU VEERE NOT AWARE OF THAT BEFORE YOU READ A DOCUMENT
4828=THAT WAS PROVI DED TO YOQU BY PLAI NTI FF' S COUNSEL, CORRECT?
4829=A. CORRECT.

4830=Q  OKAY. AND YOU WERE NOT AWARE OF ANYTHI NG ABOUT THI S
4831=PROGRAM -- OR RATHER, WHAT YOU LEARNED ABOUT THE PROGRAM | S WHAT
4832=YOU READ ON THE DOCUMENT AS YQU VE | NDI CATED. YOU READ THAT
4833=THERE WAS - -

4834=A. YES.

4835=Q -- A PARTI CULAR PERCENTAGE, CORRECT? AND YOU READ WHETHER
4836=IT SAID HAD AN "R' NEXT TOIT OR AN "NR, " CORRECT? AND THEN YQU
4837=VENT AND YOU READ SOVE E- MAI L WHERE -- WHERE BARNES & NOBLE
4838=PECPLE WERE TALKI NG ABOUT I T, CORRECT?

4839=A. CORRECT.

4840=Q AND THEN YOQU LOOKED AT SOVE DEPCSI TI ON TESTI MONY WHERE
4841=BARNES & NOBLE PEOPLE TALKED ABOUT THE DOCUMENT, CORRECT?
4842=A. YES.



4843=Q  OKAY. AND THAT IS THE -- SUM AND SUBSTANCE OF WHAT YOU ARE
4844=BASI NG YOUR TESTI MONY ON, | S WHAT YQU BELI EVE THESE DOCUMENTS
4845=SAY, CORRECT?

4846=A. CORRECT. BUT | ALSO - -

4847=Q THANK YOU. THAT WAS MY QUESTI ON.

4848= NOW - -
4849= MR, SPIVA: SHE DIDN T FI Nl SH HER ANSVEER, YOUR HONOR.
4850= THE WTNESS: | THI NK THAT | HAVE HAD ENOUGH

4851=EXPERI ENCE | N THE BOOK BUSI NESS TO BE ABLE TO SEE WHAT THESE
4852=DOCUVMENTS MEAN.

4853=BY MR VELSH

4854=Q. NOW YQU ALSO | NDI CATED THAT -- THAT THE HOLI DAY FEATURED
4855=TI TLE PROGRAM WAS CREATED AS PART OF A SPECI AL PRI NTI NG THAT
4856=WAS -- THAT BARNES & NOBLE HAD COWM SSI ONED, CORRECT?

4857= MR SPIVA:  OBJECTION, YOUR HONOR  THAT

4858=M SCHARACTERI ZES HER TESTI MONY.

4859= THE W TNESS: NO

4860= THE COURT: SHE CAN ANSVEER.

4861= THE WTNESS: NO.

4862= THE COURT: THE OBJECTI ON S OVERRULED.

4863= THE WTNESS: WHAT | SAID WAS THAT ON THIS E- MAI L

4864=DOWN UNDER "C' AND -- THERE' S A REFERENCE TO SPECI AL EDI TI ONS.
4865=AND UNDER "B, " RANDOM HOUSE | S DO NG SPECI AL PRI NTS EXCLUSI VE,
4866=MEANI NG, THE WAY | READ THAT DOCUMENT, THAT THEY WERE DO NG
4867=THOSE BOOKS AS SPECI AL PRINTS IN -- AND SELLI NG THEM TO BARNES &
4868=NOBLE AS SPECI AL EDI TI ONS.

4869=BY MR VELSH

4870=Q NOW M SS SEE, THE DOCUMENT -- LET'S GO TO THAT PART ' CAUSE
4871=I T SAYS HARPER | S 55 PERCENT NON RETURNABLE, EXCLUSIVITY TO BE
4872=DETERM NED, CORRECT?

4873=A. CORRECT.

4874=Q I T DOESN T SAY EXCLUSI VI TY HAS BEEN DETERM NED?

4875=A. CORRECT.

4876=Q  OKAY. SO YOQU HAVE NO BASI S ON WH CH TO OFFER ANY OPI NI ON
4877=THAT, I N FACT, TH S WAS EXCLUSI VE BASED UPON THE LANGUAGE | N THE
4878=DOCUMENT, CORRECT?

4879=A. THE PARTI CULAR HARPER TI TLE, CORRECT.

4880=Q THAT'S CORRECT. THANK YQU.

4881= NOW - - NOW YOU RE AWARE, M SS SEE, THAT THERE ARE
4882=SUCH THI NGS AS SPECI AL PRI NTI NG I N THE BOCK | NDUSTRY, CORRECT?
4883=A. CORRECT.

4884=Q  OKAY. YOU RE AWARE THAT BOOK CLUBS, FOR EXAMPLE, CET
4885=SPECI AL PRI NTI NG, CORRECT?

4886=A. | AM AWARE OF THAT.

4887=Q YES, AND THAT A DI FFERENT DI SCOUNT SCHEDULE APPLI ES W TH
4888=REGARD TO SPECI AL PRI NTI NG BOCOKS, CORRECT?

4889=A. CORRECT.

4890= COULD | PLEASE ALSO ADD THAT A BOOK LI KE THE DI VI NE
4891=SECRETS OF A YA YA SI STERHOOD, | FIND IN SEQUENCE (SI O,
4892=WOULD - - WOULD NOT BE A SPECI AL PRI NT BECAUSE |IT WAS A BRAND - -
4893=FAI RLY NEW Tl TLE, AND SO THEREFORE | F -- |IF THERE -- THEY WERE
4894=CG0 NG TO BE -- My ASSUMPTI ON AND My -- BASED ON MY EXPERI ENCE | S
4895=THAT THESE WERE BOOKS THAT THEY WERE SELLI NG QUT OF THEI R STOCK
4896=Q NOW M SS SEE, YOU RE AWARE THAT BOOK CLUBS DURI NG THI S
4897=PERI OD OF TI ME WERE LI KEW SE SELLI NG SOVE OF THE -- |F NOT ALL
4898=0F THE SAME TI TLES THAT YOU FOUND ON THI S PARTI CULAR DOCUMENT,
4899=CORRECT?

4900=A. CORRECT.

4901=Q SO -- AND WE' VE ALREADY ESTABLI| SHED HERE FROM YOUR TESTI MONY
4902=THAT BOOK CLUBS ARE ABLE TO DO THI S THROUGH SPECI AL PRI NTI NGS,
4903=CORRECT?

4904=A. THAT'S QUI TE DI FFERENT FROM THI S BECAUSE THE BOOK CLUBS ARE
4905=SELLI NG THEM TO A DI FFERENT MARKET.

4906=Q AND YOUR DETERM NATION -- SO IT'S YOUR PROFESSI ONAL OPI NI ON
4907=THAT BOOK CLUBS DO NOT COVPETE W TH BOOKSTORES BECAUSE THAT' S
4908=ENTI RELY SEPARATE MARKETS; |S THAT YOUR TESTI MONY?

4909=A. I T'S A DI FFERENT LEVEL OF COWPETI TION. THEY DO COVPETE,
4910=YES.

4911=Q ARE | NTERNET BOOKSELLERS A DI FFERENT LEVEL OF COVPETI TI ON?
4912=A. NO. NO



4913=Q BUT IN YOUR VIEW THERE' S SOVETH NG DI FFERENT ABOUT A BOOK
4914=CLUB VERSUS AN | NTERNET BOOKSELLER?

4915=A. FREQUENTLY, THE BOOK CLUB BOOKS, | N MY EXPERI ENCE, THEY DO A
4916=SPECI AL EDI TI ON AND LI TERALLY PRI NT A BOOK FOR A BOOK CLUB.
4917=Q  NOW--

4918=A. |IT'S A SPECIAL -- EXCUSE ME. A SPECI AL PRI NTI NG

4919=Q NOW THE PROGRAM THAT YOU VE TALKI NG ABOUT HERE |'S CALLED A
4920=HOLI DAY FEATURE TI TLE.

4921=A.  YES.

4922=Q FROM READI NG THE DOCUMENTS, DI D YOU LEARN ANYTHI NG ABOUT
4923=WWHAT THE SI GNI FI CANCE OF THE WORD " FEATURE" MEANT | N "HOLI DAY
4924=FEATURE TI TLE"?

4925=A. NO, BUT IN MY I NDUSTRY -- FROM MY | NDUSTRY EXPERI ENCE, |
4926=ASSUME THESE ARE BOOKS THAT ARE GO NG TO BE FEATURED I N THEI R
4927=STORES, AGAI N, PROBABLY SPECI AL DI SCOUNTS.

4928=Q AND, IN FACT, YOU WERE SHOWN DOCUMENTS AT YOUR DEPGCSI Tl ON,
4929=WEREN T YOU, M SS SEE WHI CH SHOW THAT, I N FACT, WTH REGARD TO
4930=THESE PARTI CULAR TI TLES, THESE DOCUMENTS WERE GO NG TO BE
4931=FEATURED ON ENDCAPS, ON HCLI DAY -- SPECI AL HOLI DAY TABLES, AND
4932=THEY WERE GO NG TO BE PROMOTED I N MJCH THE SAME WAY THAT A
4933=BOCKSTORE PROMOTES BOCOKS PURSUANT TO A CO- OP ADVERTI SI NG
4934=PROGRAM

4935= DO YOU REMEMBER SEEI NG THOSE DOCUMENTS?

4936=A. YES, | DO

4937=Q  OKAY. SO THAT FEATURE PART OF THE HOLI DAY FEATURE Tl TLE WAS
4938=LI TERALLY TO TAKE HCOLI DAY BOOKS AND G VE THEM THE KI ND OF
4939=COOPERATI VE PROMOTI ONS THAT ARE AVAI LABLE FOR OTHER BOOKS DURI NG
4940=THE OTHER PARTS OF THE YEAR, CORRECT?

4941=A. YES.

4942=Q. AND DO YOU RECALL, TOO, M SS SEE, THAT W TH REGARD TO THE
4943=HCLI DAY FEATURE TI TLE BOOKS THAT THESE WERE NOT ONLY SPECI AL
4944=PRI NTI NGS BUT THEY HAD SPECI AL COVERS. DO YOU RECALL LEARN NG
4945=THAT?

4946=A. NO. RIGHT NOWI| DON T RECALL THAT. BUT --

4947=Q  BUT | F THEY, IN FACT, HAD SPECI AL COVERS AND WERE SPECI AL
4948=PRI NTI NGS5, THEN THEY WERE NOT THE SAME BOOK THAT ONE COULD GET
4949=RI GHT OQUT OF THE STOCK FROM A PUBLI SHER S WAREHOUSE -- WOULDN T

4950=THAT BE CORRECT?

4951=A. | F THEY HAD SPECIAL -- |F THEY HAD SPECI AL JACKETS, YES.
4952=Q  OKAY. AND SO YOUR VIEW-- YOUR VI EW ABQUT WHETHER THIS IS A
4953=BONA FI DE SPECI AL PRI NTI NG OR SOVETHI NG ELSE WOULD -- WOULD
4954=DEPEND ON WHAT ADDI TI ONAL DOCUMENTS YOQU M GHT LOOK AT I N THE
4955=DEFENDANTS' RECORDS, CORRECT?

4956=A. YES, BUT --

4957=Q  CKAY.

4958=A. TURNING -- EXCUSE Mg, BUT TURNING TO THE E-MAIL --

4959= THE COURT: NO HE ASKS THE QUESTI ONS AND - -
4960= THE W TNESS: SCRRY.
4961= (PAUSE | N THE PROCEEDI NGS.)

4962=BY MR VELSH

4963=Q  NOW YOU ALSO WERE ASKED SOME QUESTI ONS ABOUT A FLEX
4964=PROGRAM?

4965=A. THE BANTAM DOUBLEDAY FLEX PROGRAM?

4966= ('SI MULTANEOUS COLLOQUY.)

4967= THE COURT: THAT'S OFF THE MARK OF WHAT WE' RE DO NG
4968=HERE.

4969= MR VELSH OH, |I'M SORRY, YOUR HONCR

4970= THE COURT: DO YOU WANT - -

4971= MR SPIVA: CAN | DO A LITTLE REDI RECT, YOUR HONCR?
4972= THE COURT: -- REDI RECT?

4973= THE WTNESS: THANK YQU.

4974=

4975= FURTHER VO R DI RE EXAM NATI ON

4976=BY MR SPI VA

4977=Q NOW M SS SEE, WOULD YOU HAVE KNOWN THAT THESE BOOKS ON THE
4978=L1 ST THAT YQU VE REVI EWVED WERE BOOKS THAT ARE STANDARD BOOKS
4979=THAT ARE CARRI ED BY ALL BOOKSTORES | F YOU WEREN T -- BUT FCOR
4980=YOUR EXPERI ENCE | N THE | NDUSTRY?

4981=A. NO

4982=Q AND HOW DI D YOU KNOW ABOUT PUBLI SHERS' STANDARD



4983=NON- RETURNABI LI TY PCLI CI ES?

4984=A. BECAUSE OF MY EXPERI ENCE.

4985=Q AND HOW DI D YOU KNOW THAT "NR' IS FREQUENTLY THE SYMBOL USED
4986=FOR NON- RETURNABI LI TY | N THE | NDUSTRY?

4987=A. I T'S PART OF THE LANGUAGE CF THE | NDUSTRY.

4988=Q USED I N THE RED BOCK?

4989=A. YES. AND IT'S ONE OF THE TERMS OF THE RED BOOK.

4990=Q  AND REGARDLESS OF WHETHER ONE OF THESE BOOKS HAD A DI FFERENT
4991=COVER, IS IT STILL THE SAME BOOK THAT OTHER BOOKSTORES WOULD
4992=HAVE BEEN CARRYI NG AT THE SAME TI ME --

4993=A. YES.

4994=Q -- AS -- AS THE DEFENDANTS?

4995=A. YES.

4996=Q OKAY. AND HOW DO YOU KNOW THAT?

4997=A. BECAUSE, AS | SAI D BEFORE, THESE ARE BOOKS THAT A BOOKSTORE
4998=WOULD CARRY | N THEI R | NVENTORY.

4999=Q OKAY. AND THE BASI S OF YOUR KNOALEDGE OF THAT IS

5000=ESSENTI ALLY YOUR -- YOUR KNOW.EDGE AND EXPERI ENCE OF THE
5001=PUBLI SHI NG AND BOOKSELLI NG | NDUSTRY?

5002=A. YES.

5003= MR SPI VA | --

5004= THE COURT: ALL RIGHT. [|'M GO NG TO TRY AND PUT WY
5005=RULI NG | NTO LANGUAGE FROM 706, AND |'LL ANNOUNCE I T TOMORROW
5006=MORNI NG,

5007= AND I N THE MEANTI ME, MR SPIVA, WOULD YOU BE KI ND
5008=ENOUGH TO SEPARATE THI S | NTO TWO BI NDERS.

5009= MR SPIVA: YES, YOUR HONOR, WE WLL.

5010= THE COURT: SO | WON T BE THRON NG THI S AROUND
5011=TOMORROW THANK YOU.

5012= MR SPI VA:  THANK YQU.

5013= THE COURT: THE COURT WLL BE I N RECESS TILL 8:30.
5014= THE CLERK: ALL RI SE.

5015= ( PROCEEDI NGS WERE ADJOURNED AT 3:40 P.M)
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5053= WE, THE UNDERSI GNED OFFI CI AL REPORTERS FCR THE UNI TED
5054=STATES DI STRI CT COURT, NORTHERN DI STRI CT OF CALI FORNI A, DO
5055=HEREBY CERTI FY THAT THE FOREGO NG PROCEEDI NGS I N C 98- 1059WHO
5056=AMERI CAN BOOKSELLERS, ET AL. V.BARNES & NCBLE, ET AL., PAGES
5057=NUMBERED 180 THROUGH 383, | NCLUSIVE, WERE REPCORTED BY US,
5058=CERTI FI ED SHORTHAND REPORTERS, AND WERE THEREAFTER TRANSCRI BED
5059=UNDER OUR DI RECTI ON I NTO TYPEWRI TI NG THAT THE FOREGO NG | S A
5060=FULL, COVPLETE AND TRUE RECORD OF SAI D PROCEEDI NGS AS BOUND BY
5061=ME AT THE TI ME OF FI LI NG

5062= THE VALI DI TY OF THE REPORTERS' CERTI FI CATI ONS OF SAI D
5063=TRANSCRI PTS MAY BE VO D UPON DI SASSEMBLY ANDY CR REMOVAL FROM THE
5064=COURT FI LE.
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