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2 THE COURT: GOOD MORNI NG, COUNSEL.
3 MR, PETROCELLI: GOOD MORNI NG YOUR HONOR.
4 MR DEBRU N. GOOD MORNI NG JUDCGE.
5 THE COURT: MR YOUNG
6 MR, YOUNG GOOD MORNI NG YOUR HONOR. COUPLE OF
7  VERY BRI EF HOUSEKEEPI NG MATTERS, |F |IT PLEASE THE COURT.
8 THE COURT: VYES.
9 MR, YOUNG FIRST OF ALL, WE WLL BE THI S WEEK

10 MOVI NG | NTO EVI DENCE THE EXH BI TS THAT WERE REFERRED TO I N THE
11 FI RST WEEK OF TRI AL, AND WHAT WE HAVE DONE -- AND | DI SCUSSED

12 THIS WTH MR PETROCELLI AND MR. STEER -- | S WE HAVE PREPARED
13  THREE BI NDERS FOR THE COURT, AND A MEMORANDUM
14 THE MEMORANDUM HAS TWD PARTS. | T HAS REFERENCE TO

15 THE EXH BI TS AS TO WH CH NO OBJECTI ON WHI CH WAS NOTED, AND THEN
16 I T HAS A SEPARATE SECTI ON WHERE | T SETS QUT A CHART, AND I T HAS
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THE EXH BI T NUMBER, THE OBJECTI ON, AND THE PLAI NTI FFS' RESPONSE
TO THE OBJECTI ON; AND VVE WOULD HAND ALL OF THIS TO THE CLERK
AND UP TO THE COURT, WTH COPI ES FOR THE LAW CLERK, AS WELL.

WE' RE NOT ASKI NG YOU TO RULE ON ANY OF THI S TCDAY.
VE SI MPLY WANT TO HAVE IT I N FRONT OF YQU, SO THAT YOU CAN
HANDLE I'T AS YOU W SH LATER I N THE WEEK. SO THAT W LL BE
MATTER NUMBER ONE.

THE COURT: | AM A PERPETUAL OPTIM ST, MR YOUNG
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AND PERHAPS | DON T READ CORRECTLY, BUT | THOUGHT THAT W TH THE
STI PULATI ON, WE WERE OVER THAT. EXHI BI TS THAT WERE BElI NG USED
IN THE COURSE OF THE TRI AL WERE DEEMED ADM TTED.

MR YOUNG | BELI EVE THAT THAT IS CORRECT AS TO
VI RTUALLY EVERY SI NGLE EXHI BI T, AND THAT THERE WERE A FEW AS TO
VWH CH THE OBJECTI ON WAS THAT THEY COULD BE ADM TTED, BUT ONLY
FOR LI M TED PURPCSES. AND SO THE RESPONSE | S TO ADDRESS THE
LI M TED PURPOSES OBJECTI ON.

SO YOU RE CORRECT THAT WE' VE GONE A LONG WAY I N THE
STI PULATI ON, BUT THERE ARE A HANDFUL OF EXHI BITS, AND I T REALLY
I'S ONLY A HANDFUL, THAT | TH NK THE COURT W LL WANT TO LOCK AT,
AND WE' VE KEYED THIS UP I N, | TH NK, A VERY CONVEN ENT WAY FOR
YOU.

MR PETROCELLI: MAY | BRI EFLY RESPOND?

THE COURT: YES.

MR PETROCELLI: YOU ARE ABSOLUTELY RI GHT THAT THE
PURPCSE WAS, BY VI RTUE OF THE STI PULATI ON, THAT EVERYTHI NG
WOULD BE COM NG | NTO EVI DENCE, AND THAT W TH RESPECT TO
DOCUMENTS FROM TI ME TO TI ME THAT WE THOUGHT WERE HEARSAY AND
CQUGHT NOT TO BE ADM TTED FOR THE TRUTH BUT MAY BE RELEVANT FOR
SOMVE NON TRUTH PURPCSE, THAT THAT WOULD BE UP TO YOUR HONOR TO
DECI DE, WHENEVER YOU THOUGHT I T WAS APPROPRI ATE, FOR WH CH
PURPCSE | T WOULD COME IN, AND WE DI D NOT ENVI SI ON THAT THERE
WOULD BE ANY ARGUMENTATI ON OR EVEN A CHART TO THI S EFFECT THAT
WOULD BE SUBM TTED. THI' S WAS DONE W THOUT OUR KNOW.EDCGE.
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WE DON' T OBJECT TOIT, BUT VE DON' T THI NK THAT IT' S
NECESSARY FOR YOUR HONOR TO HAVE TO RULE ON THESE LI M TED
ADM SSI BI LI TES.  YOUR HONOR HAS, YOUR HONOR, VAST DI SCRETI ON I N
DECI DI NG, WHENEVER YOU THINK | T'S APPROPRI ATE, FOR VWHATEVER
REASON, A PARTI CULAR PI ECE OF EVI DENCE COVES I N, AND WHETHER OR
NOT | TS EVEN NECESSARY TO ARTI CULATE THAT.

THE COURT: MR STEER?

MR STEER: YOUR HONCR, JUST FROM WHAT |' VE LOOKED
AT IN TH' S CHART, | DON' T TH NK THAT THERE' S A REAL | SSUE,
SUBSTANTI VE | SSUE FOR THE COURT W TH WHI CH YOU SHOULD TROUBLE
YOURSELF AT THE MOMENT W TH RESPECT TO THESE DOCUMENTS, BUT
I NSOFAR AS THERE ARE ANY OBJECTI ONS FROM OUR PART W TH RESPECT
TO THE SCOPE OF ADM SSI ON, FOR LACK OF A BETTER TERM WE LL
REVI EW THEM AND SEE WHETHER WE EVEN WANT TO CONTI NUE TO PURSUE
THCSE.

MR YOUNG  WH CH SOUNDS LI KE WE' RE MOVI NG EVEN
CLOSER, YOUR HONOR. | THINK YOU RE RIGAT TO BE AN OPTI M ST AND
WE ALL APPRECI ATE THAT. ALL WE WSH | S THAT AS TO THOSE
EXH BITS AS TO WH CH THERE | S A HEARSAY OBJECTI ON - - AND THERE
ARE A HANDFUL COF THOSE -- WE W SH TO BE HEARD ON THOSE, BECAUSE
VE THI NK THAT YOUR HONOR SHOULD ACCEPT THEM FOR EVEN A HEARSAY
PURPCSE.

SO WE COULD El THER W THDRAW THI S AT THI S TI ME, AND
SEE I'F, I N WORKING WTH MR, STEER AND MR PETROCELLI, WE CAN
NARROW THI S DOMN EVEN FURTHER, OR WE CAN LEAVE | T WTH THE
6

COURT. WHATEVER YOU WOULD PREFER

THE COURT: WELL, | SUGGEST THAT YOU W THDRAW I T.

MR YOUNG WVE WLL.

THE COURT: AND I, AS | SAY, |'VE LABORED UNDER THE
| MPRESSI ON, AND THE VERY PROFESSI ONAL VWAY IN WHI CH TH S CASE
HAS BEEN PRESENTED BY BOTH SI DES, THAT THESE OBJECTI ONS FOR THE
RECORD, MOST OF WHI CH WERE MADE BY MR STEER, | NADM SSI BLE,
HEARSAY AND SO ON, HAD BEEN DEALT W TH BY YOUR STI PULATI ON.
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SO --

MR YOUNG THANK YOQU, YOUR HONOR. | APPRECI ATE
THAT. | AGREE WTH YOU, AND | TH NK WE MAY BE ABLE TO MAKE
SOVE PROGRESS | N THAT REGARD, AND - -

THE COURT:  GOOD.

MR. YOUNG -- AND | F WE' RE NOT ALL THE WAY THERE,
WE' LL PRESENT THE CHART, | N SOVE REDUCED FORM HOPEFULLY, AT
THE APPROPRI ATE TI ME.

THE COURT: VERY GOOD --

MR YOUNG  SECOND - -

THE COURT: YES.

MR. YQJNG I"M SORRY, YOUR HONOR. | | NTERRUPTED.
| DIDN T MEAN TO
THE COURT: |'LL HEAR FROM YOU, AND THEN | HAVE

SOMVETHI NG TO SAY.

MR YOUNG  OKAY. WELL, WTH REGARD TO DEPGCSI TI ON
TRANSCRI PTS, WE | NTEND TO BEG N TO | NTRODUCE OR SUBM T SOMVE OF
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THOSE TO THE COURT | N THE DESI GNATI ON AND THE
COUNTER- DESI GNATI ON.

THE COURT: YES.

MR YOUNG | THINK I SPEAK FOR ALL OF THE
PARTIES -- I T WAS OUR | DEA, BUT I'VE SPOKEN W TH COUNSEL FCR
THE DEFENDANTS, AND VWE WOULD LI KE TO PROPCSE A MODI FI CATI ON TO
VHAT YOUR HONOR HAD DI RECTED US TO DO

AND THE MODI FI CATION IS THI'S, AND IT'S SI MPLY
BECAUSE I T'S LESS LABOR-1 NTENSI VE, FRANKLY, FOR US, AND THAT IS
THAT RATHER THAN PUTTI NG STI CKY' S AND STAPLES ON THE Pl ECES OF
PAPER THAT REFLECT THE TRANSCRI PT, WE WOULD LI KE TO SUBM T A
CHART THAT HAS THE OBJECTI ON -- HAS THE LI NE NUMBERS, THE
OBJECTI ON AND THE RESPONSE I N CHART FORM SO THAT YCUR HONOR
AND THE LAW CLERK CAN REVI EWI T THAT VWAY.

IT WLL BE EASI ER, FRANKLY, FOR US TO PRESENT I T TO
YQU, RATHER THAN HAVI NG YOU GO THROUGH LI NE, PAGE BY PAGE AND
SEE STICKY'S ON THE PAGES, |F YOU WLL ACCEPT THAT.

THE COURT: WELL, | AGREE W TH YOUR CONCLUSI ON THAT
IT WLL BE EASIER FOR YOU TO DO THAT. WHAT | HAVE AN O L
PAI NTI NG OF | S LOCKI NG AT THE - - GO NG THROUGH THE DEPOCSI TI ON
AND UNDERSTANDI NG WHAT' S GO NG ON, AND THEN LOCK UP AT THE
CHART, OCP, | BETTER GO BACK TO PAGE 582 AND LI NE -- VWHAT WERE
THE LI NES AGAIN? 4 TO15. 4 TO 15. AND THEN | GO BACK AND
LOX -- WHAT'S THE MATTER W TH THOSE GUYS? WHAT' S VVRONG W TH
THI S? THAT'S WHAT | DON' T WANT TO BE DA NG
8

MR, YOUNG  VERY WELL.

THE COURT: THEREFORE, | SUGGESTED AN EASI ER WAY, AS
FAR AS | WAS CONCERNED.

MR. YOUNG WE LL DO IT YOUR VAY.

THE COURT: WELL, MAYBE -- |'M HAPPY TO WORK QUT A
MODI FI CATI ON, AND SO LET ME THI NK ABOQUT IT AND SEE | F | CAN DO
IT, ORIF YOU COULD COVE UP WTH AN IDEA. BUT | DONT -- |I'M

BOUND, OF COURSE, TO REVI EW THE OBJECTI ONS, BUT | F THEY' RE
THERE AS |' M READI NG THEM AND SEE, NO THAT' S RI DI CULQUS, OR,
OH, HEY, HE' S GOT SOMETHI NG HERE, | BETTER MARK THAT --

MR YOUNG  OKAY. WE LL WORK ON I T AND SEE | F V\E
CAN FIND A WAY, YOUR HONOR. ALL RIGHT, THANK YOU.

YOU HAD SOMVETHI NG ELSE THAT YOU WANTED TO - -

THE COURT: | DI D INDEED, MR YOUNG AND | AM --
I"VE SAI D BEFORE, BUT | AM | MPRESSED BY REMARKABLE WAY | N WHI CH
THE CASE HAS BEEN PRESENTED AND DEALT WTH BY BOTH SIDES. IT S
REALLY A GREAT TREAT FOR A JUDGE, AND | HAVE DI SCUSSED W TH MY
COLLEAGUES HOW GREAT I T IS, AND SO |I' M HAPPY AS A CLAM DA NG
THI S.

HOWEVER, | DO NOTE THAT JUST FOR TODAY WE HAVE A
NUMBER OF ADDI TI ONAL BOOKSELLERS, AND WE' VE HAD A VERY GOOD
EXPLANATI ON FROM VERY COWVPETENT, ABLE, BRI GHT W TNESSES, BI NG
BI NG, BI NG THEY KNEW WHAT THEY WERE TALKI NG ABCUT, AND THEI R
CRCSS- EXAM NATI ON WAS EXCELLENT, AND SO WE GET A VERY GOOD | DEA
OF WHAT THE PROBLEM I'S, AND |I'M JUST MAKI NG A BARE SUGGESTI ON,
9
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BECAUSE | DON T KNOW ENOUGH ABOUT THE CASE YET, TO SUGGEST THAT
PCSSI BLY VWE' VE HAD ENOUGH BOOKSELLERS AFTER WE' VE FI NI SHED THE
LI ST TODAY, BUT IF IT'S | MPORTANT TO YOUR CASE TO PUT ON MORE,
YOU PUT ON ALL YOU WANT. ' M ANXI QUS TO NOT HAVE ANY
DUPLI CATI VE TESTI MONY.

I MUST SAY, EACH W TNESS HAS BEEN VERY | NTERESTI NG
AND | ENJOY TALKI NG TO PECPLE WHO KNOW WHAT THEY' RE TALKI NG
ABOUT, BUT WE' VE DONE A LOT OF TALKI NG LI KE THAT, SO FAR

MR YOUNG THANK YOU, YOUR HONOR. THOSE ARE VERY
WELL TAKEN. WE ARE WORKI NG I N THAT VERY DI RECTI ON. NOT ALL OF
THE W TNESSES TODAY W LL BE BOOKSELLERS. TOMORROW W LL BE AN
EXPERT W TNESS, THURSDAY W LL BE AN EXPERT W TNESS, AND WE WLL
BE PROFFERI NG SOVE TESTI MONY I N WRI TING WH CH OF COURSE THE
DEFENDANTS W LL HAVE A RI GHT TO CROSS EXAM NE | F THEY CHOOSE.
SO WE' RE WORKI NG ON THAT DI RECTI ON, JUDGE. THANK YQU.

THE COURT: APROPOS THE EXPERT W TNESSES, |'D LIKE
TO KNOW A COUPLE OF DAYS | N ADVANCE WHO THE EXPERT W TNESS | S
GO NG TO BE, SO | CAN REVI EW THE REPCRT AHEAD OF H'S OR HER
TESTI MONY.

MR YOUNG THANK YQU. | N THAT REGARD, YOUR HONCR,
TOMORROW S EXPERT W TNESS W LL BE DR GARY FRAZIER FROM U. S. C.
AND HE' LL BE TALKI NG ABOUT THE | NTERNAL DI STRI BUTI ON SYSTEMS
| SSUES.

THE COURT: I T WLL TAKE ABOUT A MONTH TO REVI EWHI S
REPORT.
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MR YOUNG THANK YOU.

THE COURT: YES, MR DEBRU N?

MR, DEBRUIN:  YOUR HONCR, JUST BRI EFLY, SINCE WE' RE
TALKI NG ABOUT HOUSEKEEPI NG, | THOUGHT | M GHT RAI SE AN | SSUE.
WE' VE DI SCLOSED TO MR, PETROCELLI AND MR STEER, DR FRAZIER IS
A PROFESSOR AT THE UNI VERSI TY OF SOUTHERN CALI FORNI A, HE MJUST
TEACH ON WEDNESDAY. SO IT IS OUR HOPE THAT WE COULD CALL H' M
TOMORROW | DON' T KNOWIF WE WLL FINISH  WE VE DI SCUSSED
TH'S WTH THE DEFENDANTS. WE WOULD PROPOSE THAT, | F NECESSARY,
VE WOULD CONTI NUE H M ON THURSDAY AND TAKE UP O'HER MATTERS ON
VEDNESDAY, BUT WE MAY HAVE TO RECESS HI S TESTI MONY BECAUSE CF
H' S TEACH NG SCHEDULE.

THE COURT: YES, WELL, HOWAEVER. ...

MR, PETROCELLI: YOUR HONOR, ON THE | SSUE OF THE
NUMBER CF PLAI NTI FFS WHO SEEK TO TESTI FY, THE PROPOSED
I NJUNCTI ON SUBM TTED BY THE PLAI NTI FFS SEEKS AN | NJUNCTI ON I N
FAVOR OF EACH AND EVERY ONE OF THE PLAI NTI FFS, AND FOR THAT
REASON THEY | NTEND TO PUT ON EACH AND EVERY ONE OF THE
PLAI NTI FFS I N ONE FORM OR ANOTHER

FOR OUR SI DE, WE HAVE BEEN TRYI NG | N EARNEST TO
LIMT OUR CROSS- EXAM NATION TO THE -- YOU KNOW TO THE BARE
ESSENTI ALS, AND WE ARE GO NG TO BE M NDFUL OF THAT, AND M NDFUL
THAT WE DO NOT WANT TO BE REPEATI NG BASI C PROPGCSI TI ONS THAT
YOUR HONCR HAS NOW HEARD THREE OR FOUR TI MES.

AS YOU KNOW THOUGH, I N EACH ONE OF THESE PLAI NTI FFS
11

VWHO DOES SEEK AN | NJUNCTI ON, THEY EACH PRESENT A DI FFERENT
FI NANCI AL | SSUE, COWPETI TI ON | SSUE, BREAKI NG THE CHAI N OF
CAUSATI ON | SSUE, AND FOR THAT REASON WE HAVE TO GO | NTO THOSE
| SSUES ON A SOVMEWHAT SUI GENERI S BASIS, BUT W TH RESPECT TO THE
SOVE OF THE GENERAL ISSUES, IT IS OQUR HOPE TO TRY TO MOVE
THROUGH THAT MUCH MORE QUI CKLY.
THE COURT: ALL RIGHT, THANK YOU.
ALL RIGHT, MR DEBRU N, WHO HAVE WE GOT THI S
MORNI NG? WE HAD MS. CHRI STOPHERSEN, DIDN T WE, ON THE STAND?
MR, DEBRUI N YES.
ANN CHRI STOPHERSEN,
CALLED AS A WTNESS FOR THE PLAI NTI FFS, HAVI NG BEEN PREVI QUSLY
DULY SWORN, TESTI FI ED AS FOLLOWS:
THE COURT: YOU RE STILL UNDER QATH,
M5. CHRI STOPHERSEN.
YOU MAY PROCEED, MR MACH.
MR, MACH. THANK YOU, YOUR HONOR
DI RECT EXAM NATI ON
Q GOOD MORNI NG, Ms. CHRI STOPHERSEN.



20 A GOCD MORNI NG

21 Q NOWI WANT TO SHI FT OUR FOCUS TO HOW YOUR STORE, WOVEN &
22  CHI LDREN FI RST, PURCHASES BOCKS. WHAT ROLE DO YOQU PLAY WTH
23 RESPECT TO THE PURCHASE OF BOOKS FOR WOVEN & CHI LDREN FI RST?
24 A 1'MONE OF TW PRI MARY BUYERS.

25 Q AND THAT HAS THAT BEEN THE CASE SI NCE YOUR STORE OPENED?
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I T HAS.

FROM WHOM DCES WOMEN & CHI LDREN FI RST PURCHASE BOOKS?

WE PURCHASE BOOKS FROM HUNDREDS OF VENDORS.

DOES THAT | NCLUDE PUBLI SHERS?

PUBLI SHERS, DI STRI BUTORS, WHOLESALERS.

WHAT TYPES OF LI NES OF BOOKS DOES WOVEN & CHI LDREN FI RST
?

'V\E BUY HARDCOVER BOCOKS, TRADE PAPERBACK BOCKS, MASS MARKET
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BOOKS AND AUDI O BOCKS.
10 Q DO YQU BUY FRONT LIST AS WELL AS BACK LI ST?
11 A VE DO
12 Q AND HOW OFTEN DO YOU CORDER BOOKS?
13 A.  VEE ORDER BOCOKS ON A DAILY BASIS.
14 Q HOWDO YOU PLACE THOSE ORDERS?
15 A VE PLACE THEM ELECTRONI CALLY, WE PLACE THEM THROUGH

16 PUBLI SHERS' REPS. SOVETI MES WE FAX ORDERS TO VENDORS.

17 OCCASI ONALLY WE PLACE CORDERS BY TELEPHONE.

18 Q OKAY, |'D LIKE TO FOCUS ON WHAT BOOKS YOU BOUGHT FROM

19 CERTAI N PARTI CULAR VENDORS DURI NG THE PERI OD FROM 1994 TO THE

20 PRESENT.

21 YOUR HONOR, MAY | APPROACH?
22 THE COURT: YES.

23 MR MACH: THANKS.

24 Q AND LET ME ASK YOU TO TURN TO EXH BI T 2591 I N YOUR BI NDER
25 A, OKAY.
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1 Q WH CH MAY BE A FAM LI AR EXH BIT TO THE COURT. CAN YOQU

2 | DENTI FY THE VENDORS ON THI S LI ST FROM WHOM YOU VE PURCHASED
3 BOOKS FROM THE PERI CD 1994 TO THE PRESENT?

4 A YES

5 Q CAN YOU EXPLAIN TO THE COURT WHO THEY ARE?

6 A VE HAVE PURCHASED BOOKS FROM EVERYBODY ON -- ON THI S LI ST
7 WTH THE EXCEPTI ON OF MACM LLAN COVPUTER AND WESTERN.

8 Q AND HAS THAT BEEN TRUE FROM 1994 TO THE PRESENT?

9 A YES
10 Q AND WTH RESPECT TO ALL THE VENDORS OTHER THAN MCM LLAN
11 COVPUTER AND WESTERN, HOW OFTEN DURI NG THE YEAR DO YOU MAKE
12 PURCHASES?
13 A I T VARIES, DEPENDI NG ON THE PARTI CULAR PUBLI SHERS, BUT
14  ANYTI ME -- THE RANGE, | WOULD SAY, IS FOUR TI MES TO YEAR TO
15 TVENTY TIMES A YEAR  OH, ACTUALLY, W TH THE WHOLESALER, BAKER
16 & TAYLOR AND | NGRAM WE ORDER THEM MUCH MORE FREQUENTLY THAN
17  THAT.
18 Q HOW FREQUENTLY?

19 A FOR BOTH OF THOSE WHOLESALERS, TW CE A WEEK, SOVETI MES MORE
20 OFTEN.
21 Q WTH RESPECT TO THE VENDORS YOU VE PURCHASED FROM EACH
22  YEAR, DO YOU PURCHASE BOTH BACK LI ST AND FRONT LI ST?
23 A YES, VE DO
24 Q AND WTH RESPECT TO THOSE SAME VENDORS, WHI CH SELL TRADE
25 BOOKS?
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1 A ALL THESE PUBLI SHERS SELL TRADE BOOKS.

2 Q AND DO THEY EACH SELL BOTH TRADE HARDCOVER AND TRADE

3 PAPERWORK?

4 A WTH A COUPLE OF EXCEPTIONS. |'M NOT SURE | F HEALTH

5 COVMUNI CATI ONS SELLS HARDCOVER BOOKS, BUT | THI NK EVERYBCDY

6 ELSE -- YEAH, | TH NK EVERYBODY ELSE ON THI S LI ST DCES.

7 Q AND DCES YOUR STORE PURCHASE TRADE BOOKS FROM EACH COF THOSE
8  VENDORS?

9 A YES

10 Q HAS THAT BEEN TRUE FROM ' 94 TO THE PRESENT?

11 A YES



Q WTH RESPECT TO THE VENDORS YOU HAVE PURCHASED FROM EACH
YEAR, WH CH OF THOSE VENDORS SELL MASS MARKET BOOKS ON THI S
LI ST?

A YOU WANT ME TO NAME WHI CH ONES?

Q |F YOU COULD.

A.  AVON, BALLANTINE, BANTAM DOUBLEDAY, DELL, BERKELEY,
HARPER- COLLI NS, LI TTLE BROWN, PENGU N USA, POCKET BOCKS.
PUBLI SHERS GROUP WEST ACTUALLY DI STRI BUTES SOVE, SELLS SOME
MASS MARKET. RANDOM HOUSE, SCHOLASTIC, SI MON & SCHUSTER,
WARNER, | THI NK THAT' S COMPLETE.

Q AND FOR THOSE VENDORS THAT YOU JUST MENTI ONED, DOES YOUR
STORE PURCHASE MASS MARKET BOOKS FROM EACH OF THEMP

A YES, VE DO

Q AND HAS THAT BEEN TRUE FROM ' 94 TO THE PRESENT?
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A.  YES.

Q VH CH VENDORS ON THI S LI ST DO YOU PURCHASE AUDI O BOOKS
FROWP

A, VEE PURCHASE AUDI O BOOKS FROM AVON, BALLANTI NE, BANTAM
DOUBLEDAY, DELL, BERKELEY | THI NK, HARPER- COLLINS, LITTLE
BROWN, PENGUI N USA, PUTNAM RANDOM HOUSE, SCHCOLASTI C, AND OF
COURSE, BAKER & TAYLOR AND | NGRAM

Q  APPROXI MATELY WHAT PERCENTAGE OF ALL OF YOUR BOOK PURCHASES
DO YOU MAKE FROM THE VENDORS THAT APPEAR ON THE LI ST?

A | WOULD SAY 75 TO 80 PERCENT.

Q OF THE VENDORS THAT ARE LI STED HERE, DO ANY OF THEM SHI P
BOOKS TO YOU FROM W THI N THE STATE OF | LLI NO S?

A, LPC GROUP DCES, AND BAKER & TAYLOR HAS A WAREHOUSE | N

I LLINO S THAT VE BUY FROM

Q AND LEAVI NG THOCSE ASI DE, DO ALL OTHER VENDORS SHI P BOOKS TO
YOUR STORE FROM QUTSI DE | LLI NO S?

A. YES.

Q OKAY, NOWI WANT TO TALK ABQUT PURCHASE TERM5. ARE YQU
FAM LI AR WTH THE TERMS AND DI SCOUNTS UNDER WHI CH YOUR STORE
PURCHASES BOOKS?

A. YES, VERY FAM LI AR

Q AND HOW ARE YOU FAM LI AR WTH I T?

A I"MFAMLIAR WTH | T BECAUSE WE MAKE FREQUENT USE OF THE
ABA BOOK BUYER S HANDBOOK, WHI CH SETS FORTH THOSE TERMS.

Q AND HOW ARE THE TERMS UNDER WHI CH YOUR STORE PURCHASES
16

THOSE BOOKS ESTABLI SHED?

A.  VELL, THE TERM5S FOR THE MOST PART ARE | N THE ABA HANDBOCK.
Q DO THEY APPEAR ANYWHERE ELSE?

A VELL, THEY' RE AVAI LABLE OTHER PLACES. YOU COULD CALL THE
PUBLI SHER AND ASK WHAT THEI R TERM5 ARE. ESSENTI ALLY THAT' S IT.
I MEAN, IT'S AVAILABLE FROM THE SOURCE, OR OUR SOURCE IS --
GENERATED FROM THE SOURCE, THE PUBLI SHERS. THE RED BOXX | S
JUST A COWPI LATI ON OF THE SAME | NFORVATI ON YOU GET | F YQU CALL
THE PUBLI SHER.

Q IN YOUR EXPERI ENCE, DO BOOKSELLERS REGULARLY RELY ON THE
RED BOOK, OR HANDBOOK?

A YES, WE USE IT MANY TI MES I N THE COURSE OF A DAY.

Q IS IT A COWILATI ON OF DATA OR FACTS REGULARLY USED BY
PERSONS | N THE BOOKSELLI NG BUSI NESS?

A. YES.

Q DO YOQU NEED THE RED BOOK?

A VELL, | NEED IT IN THE SENSE THAT | HAVE TO HAVE SOVE
SOURCE OF | NFORVATI ON FOR THE TERMS, AND I T'S A CERTAINLY A
MJCH LESS CUMBERSOME WAY TO COVE BY THOSE TERMS, COVE BY THAT
I NFORVATI ON THAN, YOU KNOW CALLI NG THE PUBLI SHER EACH TI ME |
PLACE AN ORDER, WHICH | CAN DO MANY TIMES IN THE COURSE OF THE
DAY.

Q HAVE YOQU EVER CALLED A PUBLI SHER TO FI ND OUT WHAT TERMS
WERE AVAI LABLE TO YOUR STORE?

A, YES, | HAVE.

17

Q HAVE YOU EVER LEARNED FROM COVMUNI CATI ONS W TH A PUBLI SHER
THAT I TS DI SCOUNT TERM5S WERE DI FFERENT FROM THE PUBLI SHER S
TERMS AS CONTAI NED I N THE RED BOOK?
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A NO
Q BASED ON YOUR KNOALEDGE AS ONE OF THE TWO PRI MARY BUYERS OF
THE STORE, APPROXI MATELY WHAT PERCENTAGE OF YOUR STORE' S
PURCHASES ARE MADE PURSUANT TO PUBLI SHER S DI SCOUNT TERMS AS
CONTAI NED I N THE RED BOCK?
A | WOULD SAY --

MR GARCIA:  YOUR HONOR, OBJECTI ON. IF HE' S ASKI NG
FOR A SPECI FI C PERCENTAGE, THERE' S NOT BEEN ANY FOUNDATI ON HERE
W THOUT THE | NVO CES AND THE REST OF THE FI NANCI AL RECORDS
BEFORE THE COURT. BEST EVI DENCE RULE.

THE COURT: LAY A FOUNDATI ON, MR MACH.
BY MR MACH:
Q OKAY, AND AGAIN, |'M SEEKI NG AN APPROXI MATE PERCENTACGE
HERE.
A.  YES.
Q ARE YOU FAM LI AR WTH THE TERMS UNDER WHI CH YOUR STORE
PURCHASES BOOKS?

A.  YES.
Q AND HOW OFTEN DO YOU REVI EW THOSE TERMS?
A VELL, VERY OFTEN. | DON T -- THERE ARE A FEW SUPPLI ERS I N

I ORDER FROM FREQUENTLY ENOUGH THAT | CAN REMEMBER THEI R TERMS,
I NGRAM FOR | NSTANCE, BUT | DON T TRUST My MEMORY TO BE
18

ACCURATE, AND | WANT TO MAKE SURE |'M PLACI NG ORDERS ACCORDI NG
TO THE BEST POSSI BLE TERM5. SO ALMOST ALWAYS, WHEN | PLACE AN
ORDER, | REFER TO THE PUBLI SHED SCHEDULE.

Q AND CAN YQU DESCRI BE THE ORDERI NG PROCESS FOR BOOKS?

A, YEAH | MEAN, |IT' S ESSENTIALLY, WHEN | NEED TO PLACE AN
ORDER, | GENERATE THAT ORDER ONE WAY OR ANOTHER, USUALLY BASED
ON PAST SALES, AND CREATE A PURCHASE CRDER, AND | ALWAYS WANT
TO MAKE SURE |' M GETTI NG THE BEST TERM5 THE PUBLI SHER OFFERS,
SO | CHECK THE RED BOOK AGAI NST, YOU KNOW-- | CONSULT THE RED
BOOK | N THE PROCESS OF DETERM NI NG THAT FI NAL ORDER, SO THAT |
KNOW I* M MEETI NG THEI R DI SCOUNT RATE PLANS.

Q AND HOWIS THE ORDER THEN ACTUALLY PLACED?

A VELL, IT'S El THER ELECTRONI CALLY OR HANDED TO A SALES REP
OR FAXED TO THE SALES REP OR TO THE PUBLI SHER

Q AND HOW IS THE DI SCOUNT | NDI CATED ON THE ORDER?

A VELL, IF-- THERE' S A FEATURE OF OUR SYSTEM AT LEAST WHERE
YOU CAN PLUG I N THE DI SCOUNT, BASED ON THE | NFORVATI ON FROM THE
RED BOOK, AND THEN THAT CALCULATES THE COST OF EACH BOOK.

Q AND IS THERE A PURCHASE ORDER THAT'S I NVOLVED IN THI S
PROCESS?

A.  YES.

Q CAN YQU DESCRI BE THAT?

A VELL, IT S VIRTUALLY -- ALL OUR ORDERS WE CREATE I N OUR
COWPUTER | NVENTORY SYSTEM SO WHEN |, YOU KNOW WHEN |
GENERATE AN ORDER BASED ON PAST SALES, | THEN EDI T THAT ORDER
19

AND FI NALI ZE THE ORDER, AND THAT'S IT. THAT'S THE ORDER.
Q AND YOU SAID YOU DO TH' S DAILY.
A.  OH YES.
Q AND YOU SAID YOU VE BEEN DO NG THI'S FOR APPROXI MATELY HOW
LONG?
A. VELL, VEDIDN' T --
Q FOR THE STORE.
A. | TH NK WE COVPUTERI ZED -- | T WAS ESSENTI ALLY THE SAME
PROCESS EXCEPT W TH A COMPUTER COMPONENT. | THI NK VE
COVPUTERI ZED | T I N ABOUT 1983, SO ESSENTI ALLY SI NCE THEN.
Q OKAY. AND BASED ON YOUR KNOAMEDGE AND THE PROCESS THAT
YOU VE JUST DESCRI BED, APPROXI MATELY WHAT PERCENT OF YOUR
STORE' S PURCHASES ARE MADE PURSUANT TO PUBLI SHER S DI SCOUNT
TERMS AS CONTAI NED | N THE RED BOOK?

MR GARCIA: YOUR HONOR, SAME OBJECTION, AND | WOULD
SUBM T THAT ON THE BASI'S OF THE FOUNDATI ON QUESTI ON - -

THE COURT: OVERRULED. SHE BUYS | T EVERY DAY AND
SHE GOES THROUGH THAT, WHATEVER, PROCESS, AND | THI NK SHE CAN
ESTI MATE THE PERCENTAGE OF PURCHASES THAT SHE MAKES, WHI CH SHE
CONFI RVS W TH THE RED BOOK. | DON T UNDERSTAND THE OBJECTI ON.
| T'S OVERRULED.

THE W TNESS: 80 TO 90 PERCENT. PROBABLY CLOSER TO
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90 PERCENT, BUT SOVEWHERE | N THAT RANGE, CERTAINLY.

BY MR MACH:

Q AND OQUT OF THE OTHER 10 TO 20 PERCENT OF YOUR PURCHASES,
20

VWHAT TERMS DO YOU RECElI VE ON THOSE TERMS?

A VWELL, WE MAKE -- THE OTHER 10 TO 20 PERCENT WE MAKE
PURSUANT TO STOCK OFFERS THE PUBLI SHERS MAKE FROM TI ME TO TI ME.
Q AND HOW DO YOU KNOW WHAT THE TERMS OF A G VEN STOCK OFFER
ARE?

A, VELL, THAT | NFORMATI ON IS PRESENTED TO US USUALLY I N

VWRI TTEN FORM ALTHOUGH NOT ALWAYS, AND THEN | KNOW THE TERMVS
THAT ARE -- OF THE -- THE TERVMB OF THAT OFFER

Q WHEN YOU DO PURCHASE BOOKS PURSUANT TO A STOCK OFFER, DCES
THE ASSCCI ATED | NVO CE SAY THAT IT'S A STOCK OFFER?

A, NOT REGULARLY. SOMETI MES THAT | NFORMATI ON |'S APPARENT FROM
THE I NVO CE, BUT MORE OFTEN THAN NOT, | T S NOT.

Q HAVE YOU EVER RECEI VED A STOCK OFFER THAT WAS NOT GENERALLY
AVAI LABLE?

A NO I'M QU TE SURE WE HAVE NOT.

Q HOWDO YOU KNOW THAT?

A, VELL, BECAUSE THE STOCK OFFERS WE RECEI VE OFTEN -- WELL, AS
I SAID, THEY' RE MOST OFTEN I N FORMAL FORM WE HAVE A FLYER
THAT SAYS -- THAT QUTLI NES THE TERMS, AND | CAN T | MAG NE THAT
ANYBODY' S CGENERATI NG THAT FLYER FOR ME ONLY. OFTEN I T BEG NS
W TH A HEADI NG THAT SAYS SOVETHI NG LI KE, "DEAR BOOKSELLER, " AND
THEN PROCEEDS TO OUTLI NE THE PARTI CULAR TERMS OF THAT

PARTI CULAR STOCK OFFER.

Q ARE THERE OCCASI ONS WHEN YOU DON' T SEE THE STOCK OFFER I N
WRI TTEN FORM?

21

A. YES, THERE ARE.

Q AND HOW FREQUENTLY DCES THAT HAPPEN?

A. I NFREQUENTLY, BUT THERE ARE OCCASI ONS WHERE PUBLI SHER S REP
WLL BE IN THE STORE, AND SAY, "OH, WE HAVE A STOCK OFFER FROM
JANUARY 1ST TILL APRIL 15TH, AND I DON T HAVE A COPY COF I T, BUT
HERE ARE THE TERMVS," AND ['LL WRITE I T DOAWN AND FILE IT I N MY
APPROPRI ATE FILE, SO | KNOWWHAT THE TERMS ARE.

Q AND ARE THERE ANY OF THOSE Cl RCUMSTANCES THAT YQU JUST
DESCRI BED WVHERE YOU ACTUALLY ASKED FOR A STOCK OFFER, FOR A
PARTI CULAR COFFER?

A NO

Q NOW IF YOU WANTED TO KNOW WHETHER A PARTI CULAR PURCHASE ON
A PARTI CULAR DATE WAS A STOCK OFFER, WHAT DOCUMENTS WOULD YQU
CONSULT?

A "M SORRY, COULD YOU ASK THAT AGAI N?

Q SURE. |F YOU WANTED TO KNOW WHETHER A PARTI CULAR PURCHASE
ON A PARTI CULAR DATE WAS A STOCK OFFER, WHAT DOCUMENTS WOULD
YOU CONSULT, |F ANY?

A, VELL, I N GENERATI NG AN ORDER | WOULD REFER TO A FI LE THAT I
KEEP THAT CONTAINS ALL THE STOCK OFFERS FOR -- WE KEEP THEM
QUARTERLY. SO, YOU KNOW |'D KNOW I N CREATI NG THE ORDER
WHETHER | T WAS A STOCK OFFER, STANDARD COFFER, JUST BY REFERRI NG
TO THAT, THAT FOLDER. I F | WERE LOCKI NG AT AN | NVOI CE FOR A
PARTI CULAR CRDER, | WOULD KNOW WHETHER THAT WAS A STOCK OFFER
OR NOT BASED ON THE TERMB -- THE TERMS, PRI MARILY DI SCOUNT

22

TERMVS.

Q NOW IF YOU WANTED TO KNOW WHAT TERMS YOU CGET DAY-1 N AND
DAY-OQUT FOR THE 80 TO 90 PERCENT OF YOUR PURCHASES THAT ARE NOT
STOCK OFFERS, WHERE WOULD YQU LOOK?

A | WOULD LOXX I N THE RED BOOK.

. OKAY. YQU VE TESTI FI ED THAT OTHER THAN STOCK OFFERS, YOU
ALVAYS BUY BOOKS PURSUANT TO RED BOOK TERMS, |S THAT CORRECT?
A, THAT' S CORRECT.

Q DCES YOUR STORE ARE ANY POLI CI ES OR PROCEDURES RELATI NG TO
THE USE OF THE RED BOOK?

A. YES, VE DO

Q CAN YOQU DESCRI BE THOSE FOR THE COURT?

A, VELL, | MEAN, ESSENTIALLY THE PROCEDURE IS, YOU LOCK AT THE
RED BOOK. YOU CONSULT THE RED BOOK I N ORDER TO KNOW-- | MEAN,
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HERE'S THE CASE. |IF |I'M ORDERI NG FROM A PUBLI SHER THAT
REQUI RES FI VE BOOKS | N ORDER TO GET 40 PERCENT DI SCOUNT, THE
ONLY WAY | KNOW THAT IS BY LOOKI NG AT THE RED BOOK, BECAUSE
THERE ARE PUBLI SHERS WHO ONLY REQUI RE ONE BOOK I N ORDER TO GET
THE AVAI LABLE -- YOQU KNOW THE BEST AVAI LABLE DI SCOUNT, OR TWO
COPIES. SO AGAIN, THAT'S NOT A MATTER OF MEMCORY.

SO TH S I'S A FUNDAMENTAL TOOL IN QUR BUSINESS. IT S
ESSENTI ALLY THE SAME AS HAVI NG BOCOKS I N PRI NT OR ANOTHER
DATABASE THAT YOQU CAN SEE WHAT BOOKS ARE I N PRI NT, WHAT THEY
COST. THI S IS JUST QUR REFERENCE FOR TELLI NG US WHAT
PUBLI SHERS CHARGE.
23

Q ANDIS TH S A PCLICY OF YOUR STORE TO DO THI S?
A YES, VELL -- YOU KNOW I T S FUNDAMENTAL PROCEDURE, BECAUSE
OTHERW SE WE' D BE BUYI NG BOOKS AT -- YOQU KNOW CHAQOTI CALLY, AND
AT DI SADVANTAGEQUS TERMVE.
Q OKAY, |'D LIKE TO TURN YOUR ATTENTI ON TO EXH BI T 5535 I N
YOUR BI NDER. ARE YOU FAM LI AR WTH TH S DOCUMENT?
A | AM
Q CAN YQU TELL THE COURT WHAT I T I S?
A, YEAH, THIS | S A PROCEDURE SHEET THAT | WROTE I N ORDER TO
ENABLE STAFF TO MAKE SVALL PURCHASE ORDERS. SO IT' S
DI RECTI ONS, ESSENTI ALLY -- SORT OF, YOU KNOW POLI CY ABOUT HOW
VE WANT TO CREATE THOSE ORDERS, WHAT THE GOAL IS I N EACH ORDER,
AND PROCEDURES, THEN, FOR ACCOWPLI SHING I T.
Q AND AGAIN, THIS IS EXH BIT 5535. DOES TH S DOCUMENT
REFLECT THE RED BOOK PCLICY TO WHI CH YOU JUST REFERRED?
A. YES.
Q WHERE ON THE DOCUMENT | S THAT | NDI CATED?
A VELL, THERE S AN | NTRCDUCTORY PARAGRAPH I N THI S DOCUMENT
THAT JUST KIND OF OUTLI NES THE PURPCSE OF THI S PROCEDURE SHEET,
AND THEN I'N THE FI RST PARAGRAPH FI RST SENTENCE, | T SAYS,

"USE THE BOOKSELLER S HANDBOOK ( THE RED BOOK W TH

ALL THE PUBLI SHERS TERMS) TO SEE WHAT THE TERVS ARE
FOR DI SCOUNT, SO YOU KNOW WHAT THE GOAL I S."

Q IS THAT CONSI STENT WTH THE POLI CY YOU QUTLI NED?
A. YES.
24

Q CAN YOQU TURN YOUR ATTENTI ON TO THE SECOND PAGE OF TH S

DOCUMENT. AND THERE S A -- LAST PARAGRAPH BEG NS, "ONE LAST

NOTE ON THI S. "

A R GHT.

Q CAN YOQU READ WHAT I T SAYS THERE?

A, SURE. |IT SAYS,

"ONE LAST NOTE ON THIS. DON T ORDER BOCKS FROM

MAJOR PUBLI SHERS OR DI STRI BUTORS ( HARPER, MORROW
LI TTLE BROAWN, HARCOURT, SIMON & SCHUSTER, RANDOM
HOUSE, CNS, VIKING PENGUI N, BANTAM ET CETERA.)
THERE ARE SPECI AL OFFERS OR SPECI AL TERMS FOR THOSE
THAT REQUI RE MORE | NFORVATI ON THAN PROVI DED I N THE
RED BOOK. TURN THOSE OVER TO ANN. "

Q CAN YQU EXPLAI N WHAT | S MEANT BY " SPECI AL OFFERS AND

SPECI AL TERVS"?

A SURE. | USE THOSE HERE SYNONYMOUSLY W TH STOCK CFFERS, AND
THESE ARE LARGE ORDERS. LARGER ORDERS ARE ONES THAT | WANT TO
OF CONTROL OF, BECAUSE THEY' RE MORE COVPLEX ORDERS. | NEED TO

CHECK AND MAKE SURE THAT | F THERE' S A STOCK OFFER, THAT, IN
FACT, WE TAKE FULL ADVANTAGE OF THAT.

Q DO YOU TRY TO GET THE BEST TERVB AVAI LABLE?

A, YES.

Q HOWNDO YOU DO THAT?

A.  VELL, | DO THAT BY, AGAIN, ONE OF TWD WAYS, ESSENTIALLY. |
REFER TO THE RED BOOK TO MAKE SURE THAT THE ORDER THAT |' M
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PLACI NG CONFORMS TO THE BEST AVAI LABLE TERMS. I T 'S THE

SI TUATI ON SOVETI MES WHERE YOU LL GENERATE AN ORDER FOR 45
BOCKS, AND THEN WHEN | CHECK THE RED BOOK | SEE THAT 50 BOCKS
I'S A BREAK PO NT, AND | M GHT GET ONE PO NT BETTER DI SCOUNT.
SO I'LL MODIFY MY CRDER | N CRDER TO TAKE ADVANTAGE OF THAT.
AND VEE TAKE ADVANTAGE OF VI RTUALLY EVERY STOCK OFFER



Q THAT YOU RE ABLE TO?
A, THAT WE' RE ABLE TO, YES.
Q HAVE YOQU EVER ASKED PUBLI SHERS TO | MPROVE THEI R TERMS?
A. | CAN REMEMBER A COUPLE OF OCCASI ONS WHERE | WAS FRUSTRATED
W TH TRYI NG TO PROMOTE AN AUTHOR EVENT, WHICH IS A FREQUENT --
WE DO TWO TO THREE READI NGS A WEEK AT MY STCORE, AND HAVI NG RUN
OQUT OF OQUR CO COP POOL, FOR | NSTANCE, AND NOT HAVI NG ENOUGH
MONEY, OR NOT HAVI NG ANY PUBLI SHER SUPPORT, THEREBY, | N ORDER
TO PROMOTE EFFECTI VELY AN AUTHOR WHO WAS COM NG TO THE STORE.
SO | REMEMBER, FOR | NSTANCE, A SPECI FI C EXAMPLE
ABQUT A YEAR AGD WHERE WE WERE HOSTI NG A RANDOM HOUSE AUTHOR
AND VE VERE QUT OF CO-CP -- OUR CO-OP POCL FOR THE YEAR, AND I
SAID TO CUR REP, "GOSH, |ISN T THERE ANY OTHER MONEY AVAI LABLE
TO HELP US, YOU KNOW PROMOTE TH S EVENT ARE, IN THE WAY THAT
WE SHOULD?" YOU KNOW HOPI NG THAT SHE' D SAY, "OH, YES, THERE' S
THI' S ADDI TI ONAL POOL YOU CAN DRAWON, " OR SQOVETHI NG LI KE THAT.
Q JUST TO CLARI FY FCR THE RECORD, WERE YOU SEEKI NG MONEY | N
EXCESS OF YOUR ACTUAL EXPENSES FOR THAT EVENT?
A NO | WAS HOPI NG THERE WERE ADDI TI ONAL FUNDS AVAI LABLE THAT
26

WEREN T, YOU KNOW-- THAT WERE SEPARATE FROM THE CO- OP POOL
THAT WE HAD GENERALLY ALREADY EXHAUSTED AT THAT PO NT.

Q AND WHAT WAS THE RESULT OF THAT CONVERSATI ON?

A.  THE RESULT OF THE CONVERSATI ON WAS, "BOY, YOU RE RI GHT,

I T'S TOO BAD YOU DON' T HAVE ANY MORE MONEY TO PROMOTE THI S
EVENT, BUT YOU DON T."

Q SO YOU WERE UNABLE TO GET ANYTHI NG ELSE?

A RIGHT.

Q IN YOUR EXPER ENCE, ARE PUBLI SHERS DI SCOUNT TERMS

NEGOT| ABLE?

A. NO I N MY EXPERI ENCE, PUBLI SHERS DI SCOUNT TERVS ARE
ABSOLUTELY NON- NEGOTI ABLE.

Q DO PUBLI SHERS TERMS EVER CHANGE?

A.  SURE.

Q  HOW FREQUENTLY?

A. | NFREQUENTLY, BUT CERTAINLY FROM TI ME TO TI ME THEY DO
CHANGE.

Q AND HOW DO YOU LEARN ABOUT SUCH CHANGES?

A, PRIMARILY SUCH CHANGES ARE REPRESENTED | N THE RED BOOK, YOU
KNOW MY RED BOOK FROM 2000 |'S DI FFERENT, AND REPRESENTS MOST
OF THE CHANGES THAT HAVE BEEN MADE FROM THE RED BOOK, SAY, IN
1999. OCCASI ONALLY A PUBLI SHER W LL CHANGE TERVB AND USUALLY
YOU FIND OUT DI RECTLY FROM THE PUBLI SHER WHEN THAT' S THE CASE.
SOMETI MES THEY BACK THAT UP W TH ALSO NOTI FYI NG US BY PUTTI NG
I T IN PRINT SOVEWHERE LI KE " PUBLI SHERS WEEKLY" OR "BOOKSELLI NG
27

TH' S VEEK. "

THE COURT: WHEN YOU RE VERY EMPHATI C THAT THE
PUBLI SHERS TERM5 ARE -- OR DI SCOUNT TERMS ARE DEFI NI TELY NOT
NEGOTI ABLE, DOES THAT APPLY TO ALL PUBLI SHERS?

THE WTNESS: THAT APPLIES TO ALL PUBLI SHERS, I N MY
EXPERI ENCE.

THE COURT: AND IS TH S SOVE KIND OF AN
UNDERSTANDI NG, | F YOU KNOW AMONG PUBLI SHERS?

THE WTNESS: YES.

THE COURT: YOU KNOW THAT OF YOUR EXPERI ENCE?

THE WTNESS: |'M SORRY?

THE COURT: DO YOU KNOW THAT OF YOUR OWN EXPERI ENCE?

THE WTNESS: YES. YES, | KNOW THAT OF MY OMWN
EXPERI ENCE.
BY MR MACH:
Q NOW WVHEN YOU DO RECElI VE CHANGES OVER THE COURSE OF A YEAR
BEFORE THE NEW RED BOCOK COVES OUT, WHAT DO YOU DO W TH THEM?
A. | F A CHANGE WAS MADE I N THE COURSE OF A YEAR, | WOULD NOTE
THAT CHANGE I N THE RED BOCK.
Q  APPROXI MATELY HOW MANY | NVO CES DO YOU RECEI VE IN A G VEN
YEAR?
A, WVE RECEI VE THOUSANDS OF | NVO CES | N THE COURSE OF A YEAR
Q AND DO YOQU SAVE THEM?
A. YES.
Q GO NG HOW FAR BACK?
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A, VELL, WE HAVE SAVE THEM FOR EI GHT YEARS, AND | KNOW V& HAVE
SOME, YOU KNOW SOVE BOXES, RECORDS THAT GO BACK FARTHER THAN
THAT.
Q CAN YOQU DESCRI BE FOR THE COURT WHAT, |F ANYTH NG YQU DI D
W TH RESPECT TO THOSE | NVO CES | N CONNECTION WTH THI S
LI TI GATI ON?
A, VELL, WE MADE ALL THOCSE | NVO CES AVAI LABLE TO ATTORNEYS ON
BOTH SIDES OF TH S CASE.
Q NOW ON THE SUBJECT OF | NVO CES, YOU WERE SHOWN SEVERAL
I N\VO CES IN YOUR DEPCSI TION, IS THAT CORRECT?
A, THAT' S CORRECT.
Q AND | BELI EVE SEVERAL OTHER | NvO CES WERE SHOMN | N
DEPGCSI TI ON OF PEOPLE FROM YOUR STORE?
A, THAT' S CORRECT.
Q DID ANY OF THOSE | NVO CES, TO YOUR UNDERSTANDI NG SHOW
H GHER THAN RED BOOK TERMS?
A, YES, SOVE OF THEM SHOWED H GHER THAN RED BOCOK TERMS, BUT
THERE WERE STOCK OFFER | NVO CES | NCLUDED | N THOSE.
Q |I'DJUST LIKE TO REVI EW A COUPLE OF THOSE THAT ARE I N YOUR
BI NDER, | F YOU COULD FI RST TURN TO TAB 5526.

FI RST, FOR THE COURT, THERE' S A RECTANGLE THAT SAYS,
"EXH BITS," AND THERE'S A NAME, WHI CH IS NOT YOUR NAME. CQULD
YOU EXPLAI N THAT?
A, THAT'S RIGHT. THAT' S LI NDA BUBON S NAME. LI NDA BUBON S MY
BUSI NESS PARTNER
29

Q NOW CAN YQU DESCRI BE FOR THE COURT WHAT THI S | S?

A. YES. TH S IS AN I NVO CE FROM PENGUI N USA DATED 10/ 3/ 97.

Q DCES TH S I NVO CE REFLECT YOUR STANDARD EVERYDAY TERMS W TH
PENGUI N AS OF THI S YEAR?

A NO

Q HOWDO YOU KNOW THAT?

A, VEELL, | KNOW THAT BECAUSE | KNOW STANDARD TERVS FROM

PENGUI N AREN T AS HI GH AS 48 PERCENT, AND THE DI SCOUNT
REFLECTED ON THI S IS 48 PERCENT.

CAN YOU TELL THE COURT WHAT THI S | S?

. YES. THIS IS AN I NVO CE FROM HARPER- COLLI NS, DATED

3/ 21/ 96.

Q AND DCES THI' S I NVO CE REFLECT YOUR STANDARD EVERYDAY TERMS
W TH HARPER AS OF THAT TI ME?

A. NO TH' S DOES NOT.

Q HOWDO YOU KNOW THAT?

A, VELL, HARPER S TERMS ACTUALLY HAVEN T CHANGED FOR SEVERAL
YEARS, AND HARPER IS ONE PUBLI SHER THAT | ORDER FROM FREQUENTLY
ENOUGH THAT | KNOW FROM MEMORY WHAT THEI R TERVMS ARE, WHICH | S
30

Q AND SO WHAT DO THESE PURCHASES REFLECT, OR THI'S | NVOI CE?
A THESE REFLECT A STOCK OFFER PURCHASE.

Q DO YOU HAVE ANY DOUBT ABOUT THAT?

A NO, NO DOUBT.

Q OKAY. COULD YOU TURN TO EXHI BI T 5560 | N YOUR Bl NDER.

A OKAY.

Q

A

46 PERCENT FOR ORDERI NG ELECTRONI CALLY. THI S | NVO CE REFLECTS
A DI SCOUNT OF 47.5 PERCENT ON TH S ORDER.

Q IS THERE ANYTHI NG ELSE ON THE | NvO CE THAT LEADS YQU TO
YOUR CONCLUSI ON THAT THESE ARE NOT YOUR EVERYDAY TERMS?

A OH YEAH  ACTUALLY, ON THIS INVOCE, |IF YOU LOOX AT THE
TOP OF THE | NVO CE AFTER THE PUBLI SHER | NFORMATI ON, THERE' S A
QUANTI TY, TITLE, AUTHOR, ET CETERA, ROW RI GHT UNDER THE TI TLE
PORTI ON OF THAT, THERE' S THE SECOND LI NE REFERS TO A PROMO, AND
G VES A NUMBER, A05111. THAT WAS A HARPER STOCK COFFER

PROMOTI ON CODE  USED.

Q DO ALL I NvO CES FROM HARPER THAT REFLECT STOCK OFFER
PURCHASES HAVE THI' S CCDE?

A, NO, THEY DO NOT.

Q DO MOST OF THEM?

A. NO | TH NK MOST OF THEM DO NOT.

Q OKAY. [N THAT REGARD, |'D LIKE TO TURN YOUR ATTENTI ON

TO --
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THE COURT: EXCUSE ME, |'D LIKE TO GO BACK TO WHERE
IT WAS -- THE CODE WAS | N THE SECOND LI NE?

THE WTNESS: DO YOU SEE, KIND OF IN THE M DDLE OF
TH S PAGE, THERE' S A ROW THAT SAYS " QUANTI TY" AT THE FAR LEFT?

THE COURT: YES.

THE WTNESS: JUST TO THE RIGHT OF THAT I T SAYS,
"TITLE. "

THE COURT: YES.
31

THE WTNESS: |F YOU LOOK AT THE Tl TLE PORTI ON OF
THAT, THE FI RST LI NE SAYS, "PRICE/ DI SCOUNT, DEBIT." UNDER
THAT, THERE' S SOME LANGUAGE THAT REFERS TO THE PROMOTI ON, "DI SC
CORR PROMO, " AND RI GHT UNDER THAT, THERE' S A CODE NUMBER, WHI CH
| SPECI FI CALLY RECOLLECT WAS A CODE NUMBER, A CODE - -

THE COURT: WHAT IS THE NUMBER?

THE WTNESS: IT'S, WELL, IT BEG NS WTH A LETTER
IT"S LETTER A, AND THEN THE NUVBERS FOLLOW NG | T ARE 05111.

THE COURT: OKAY. THANK YOU.
BY MR MACH:
Q OKAY. THE NEXT FULL TAB I N YOUR BI NDER, 5561, CAN YQU
DESCRI BE THI S FOR THE COURT?
A YES, THI S | S ANOTHER | NVO CE FROM HARPER COLLINS. TH S ONE
DATED 11/ 14/ 97.
Q AND DCES THI S | NvO CE REFLECT YOUR EVERYDAY TERMS W TH
HARPER- COLLINS AS OF TH' S TI ME PERI OD?
A NO WE DON T. WE DON' T GET THOSE.
Q HOWDO YOU KNOW THAT?
A, VELL, BECAUSE THE DI SCOUNT REFLECTED ON THIS INVO CE IS
48 PERCENT, AND AGAIN, | KNOW OUR HARPER TERMS ARE 46 PERCENT
FOR STANDARD CRDERS.
Q DCES THAT PROMOTI ONAL CODE TO WHI CH YOQU JUST REFERRED ON
THE LAST EXHI BI T APPEAR ON THI S ONE?
A, NO | T DCES NOT.
Q DOCES THAT SURPRI SE YOU?
32

A NO
Q AND SO WHAT DO THESE PURCHASES REFLECT?
A, THESE PURCHASES REFLECT A STOCK OFFER PURCHASE.
Q OKAY, | JUST HAVE ONE MORE | NVO CE TO REVI EW HERE, ALSO I N
YOUR BI NDER, TAB 5569. AND CAN YOU DESCRI BE THI S ONE?
A YES, THIS IS AN | N\vO CE FROM RANDOM HOUSE, DATED 7/ 23/ 98.
Q AND DCES THI' S | NVO CE REFLECT YOUR STANDARD TERMS FROM
RANDOM HOUSE?
A, YES, |IT DCES.
Q AND CAN YQU EXPLAI N?
A YEAH | MEAN, IT'S AN I NVO CE THAT REFLECTS A 60 PERCENT
DI SCOUNT ON THE TI TLES LI STED HERE, BUT THESE TI TLES ARE ALL
RANDOM HOUSE VALUE BOOKS, RENMAI NDER BOCOKS, AND THE RED BOOK
TERMS FOR | N- HOUSE VALUE BOOKS IS A 60 PERCENT DI SCOUNT.
Q AND CAN YQU DESCRI BE WHAT THE COURT WHAT YOU MEAN? YQU
SAI D, RANDOM HOUSE VALUE BOCKS. WHAT IS THAT?
A, VELL, RANDOM HOUSE VALUE BOOKS ARE A DI VI SI ON CF RANDOM
HOUSE SEPARATE FROM MOST OF THE BOOKS WE BUY FROM RANDOM HOUSE,
VWH CH ARE FRONT LI ST OR BACK LI ST, TRADE BOOKS. REMAI NDER
BOOKS ARE -- RANDOM HOUSE VALUE HAS A DI VI SI ON THAT SELLS
ESSENTI ALLY REMAI NDER BOOKS, THAT IS, BOOKS THAT ARE BEI NG
REDUCED DRAMATI CALLY FOR QUI CK SALE REASONS, AND THAT JUST HAS
A SEPARATE DI SCOUNT CODE.

(CONTI NUED ON FOLLOW NG PAGE. NOTHI NG OM TTED. )
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BY MR NMACH:
Q OKAY. THANK YOU. | WANT TO TURN YOUR ATTENTI ON NOW TO

I NGRAM  BELI EVE YOU REFERRED - - YQOU TESTI FI ED EARLI ER THAT YQU
PURCHASED FROM | NGRAM | S THAT RI GHT?

A, THAT' S RI GHT.

Q AND HOW REGULARLY?

A, VIEE PURCHASE AT LEAST TWCE -- WE PURCHASE ROUTI NELY TW CE A
VEEK AND SOVETI MES ADDI TI ONALLY.

Q HAS THAT BEEN TRUE FROM 1994 TO THE PRESENT?



©Coo~NOUWNE

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

page
1

A.  NO IN THE EARLI ER PART OF THAT TI ME RANGE, WE PURCHASED
MORE OFTEN ONCE A WEEK. I T'S BEEN I N THE LAST FEW YEARS THAT
WE' VE ADDED -- ADDED A -- A TIME A WEEK MORE ROUTI NE.

Q WHEN YOU SAY "LAST FEW YEARS' --
A.  PROBABLY -- WE PROBABLY STARTED DO NG THAT IN ' 99.

Q OKAY. HOWI MPORTANT IS | NGRAM TO YOUR BUSI NESS?

A INGRAM S | MPORTANT TO OUR BUSI NESS.

Q WHY IS THAT?

A, VELL, BECAUSE | NGRAM - - WE CAN CONSOLI DATE ORDERS W TH

INGRAM | F THEY' RE -- WE ARE OQUT OF A BOOK THAT WE DON' T WANT TO
BE OQUT OF STOCK ON, BECAUSE | T'S ElI THER AN | MPORTANT BOOK | N CUR
STOCK OR | MPORTANT BECAUSE I TS SELLI NG QUI CKLY AT THE TI ME AND
DON' T WANT TO WAIT TO GET I T BACK FROM THE PUBLI SHER, |'LL ORDER
FROM | NGRAM  ALSO VVE DO A LOT OF SPECI AL ORDERS FOR CUSTOMVERS
AND SPEED |I'S OF THE ESSENCE | N THOSE ORDERS.

Q HOW DO YOUR | NGRAM DI SCOUNTS COVPARE W TH DI SCOUNTS FROM
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MAJCOR PUBLI SHERS?
A, CGENERALLY THEY' RE LOVER.
Q ARE YQU FAM LI AR WTH WHAT YOUR PURCHASE TERM5 W TH | NGRAM
ACTUALLY ARE?
A. YES.
Q CAN YQU TELL THE COURT?
A YEAH, INGRAM REQURES A UNNT MNIMUM I T'S DI FFERENT | F
YOU RE ORDERI NG ELECTRONI CALLY THAN | F YOU RE ORDERI NG BY
TELEPHONE. BUT THERES A UNNT M NI MJUM AND THEN YOU CGET A
DI FFERENT DI SCOUNT ONCE YOU VE MET THAT M NI MUM BASED ON HOW
MANY COPI ES OF THE Tl TLE YOU ORDER

SO IF YOU ORDER ONE -- |F YOU ORDER ONE CCPY OF A
TITLE YOU GET 40 PERCENT. |F YOU ORDER FIVE TO NI NE, YOU GET
41 PERCENT, AND I F YOU ORDER TEN PLUS, YQU GET 42 PERCENT.
Q NOW IN YOUR ANSVEER, YOQU SAID "YOQU GET." DOES YOUR STORE
ACTUALLY RECEI VE THOSE TERMS - -

A VE CGET.

Q -- THAT YQU JUST EXPLAI NED?

A YES. YES.

Q HAS THAT BEEN TRUE FROM 1994 TO THE PRESENT?

A. YES.

Q DURI NG THE PERI CD FROM ' 94 TO THE PRESENT, HAVE YOU EVER
RECEI VED ANY | NCENTI VE PAYMENTS OR REBATES FROM | NGRAM?

A, NO WE HAVE NOT.

Q DCES | NGRAM | MPOSE A RETURNS PENALTY ON RETURNS FROM YOUR
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STORE?
A YES, THEY DO
Q CAN YQU DESCRI BE THE PENALTY?
A VELL, THERE ARE TWO. | THI NK, AS HAS BEEN EXPLAI NED BEFORE,
THERE ARE SORT OF THE TWO RETURNS PROCEDURES. THERE S SOVETHI NG
I NGRAM CALLS HASSLE FREE. THAT'S WHEN YOU GET A DAVAGED BOXX I N
ON AN ORDER, YOU CAN FILL OQUT PAPERWORK THAT THEY SUPPLY AND
SEND | T BACK AND NOT BE PENALI ZED.

HOWEVER, |F YOU RE SI MPLY RETURNI NG STCCK -- YQU
KNOW | F YOU HAVE BOCKS I N YOUR | NVENTORY YOU WANT TO GET QUT OF
THERE AND RETURN TO | NGRAM YOU ONLY GET 50 PERCENT CREDI T ON
THOSE BOOKS. SO THERE' S A EIGHT TO -- LET'S SEE -- A SEVEN TO
NI NE PERCENTAGE PO NT PENALTY.
Q AND YQU VE DESCRI BED TWD RETURNS PROCEDURES. WHI CH ONE
OCCURS MORE REGULARLY?
A, VELL, 1T DEPENDS ON | F YOU RETURN TO | NGRAM CR NOT. WE
DON T RETURN VERY OFTEN TO | NGRAM SO FOR US, YOU KNOW THE ONE
COPY OF THE DAVAGED BOOK HAPPENS MORE OFTEN. BUT, YOU KNOW |
KNOW THAT | F YOU RETURN OVERSTOCK TO | NGRAM THAT IT -- YQU
KNOW | T WOULD VARY.
Q HAS | NGRAM EVER WAl VED THE RETURNS PENALTY FOR WOVEN AND
CHI LDREN FI RST?

A NO

Q ARE YOU FAM LI AR WTH I NGRAM S VOR PROGRAM?
A | AM
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Q HOWDCES | T WORK?



A, VELL, |F YOU WANT TO PURCHASE ALL YOUR BOOKS FROM THE

PARTI CULAR PUBLI SHER THROUGH | NGRAM YOU CAN SI GN UP FOR THE
VENDOR OF RECORD PROGRAM W TH | NGRAM ~ AND, FOR | NSTANCE, |F YOU
WANTED TO ORDER ALL YOUR | NDI ANA UNI VERSI TY PRESS TI TLES FROM

I NGRAM YOU COULD SIGN UP TO DO SO AND -- AND DO NG SO WOULD
EARN A BETTER DI SCOUNT FROM | NGRAM ON THOSE BOOKS THAN THEI R
STANDARD TERMS | F YOU RE ORDERI NG ANY OTHER PRESS.

Q DOES YOUR STORE PARTI Cl PATE | N THE VOR PROGRAMP

A VE DO NOT.

Q WHY NOT?

A. BECAUSE VE -- FOR THE MOST PART, YOU GET BETTER TERVS

DI RECTLY FROM THE PUBLI SHER. | T' S ALSO REALLY | MPORTANT FOR US
TO ESTABLI SH RELATI ONSHI PS W TH EACH OF THE PRESSES THAT WE DEAL
WTH. SO FOR THOSE REASONS.

Q AND WHY WOULDN T YOU HAVE THOSE RELATI ONSHI PS UNDER THE VOR
PROGRAM?

A.  VELL, BECAUSE WHEN YOU RE BUYI NG BOOKS UNDER THE VOR
PROGRAM THOSE BOOKS MORE OFTEN THAN NOT AREN T REPRESENTED TO
YOU BY PUBLI SHERS REPRESENTATI VES. AND MEETI NG W TH

PUBLI SHERS REPS IS A, WE THINK, A REALLY | MPORTANT PART OF
KNOW NG ABOUT THE BOOKS WE' RE BUYI NG, AS WELL AS GETTI NG THE
BEST POSS| BLE TERMS ON MOST BOOKS.

Q |'MGO NG TO LIST A NUMBER OF OTHER PROGRAMS AND JUST SEE | F
YOU RE FAM LIAR WTH THEM  FIRST IS | NGRAM S SCHEDULED DELI VERY
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PROGRAM  ARE YOU FAM LI AR W TH THAT?

I AM NOT FAM LI AR W TH THAT.

HAS | NGRAM EVER ADVI SED YOU OF THAT PROGRAM?

NO, THEY HAVE NOT.

ARE YOU FAM LI AR WTH | NGRAM S SUMVARY BI LLI NG PROGRAM?
I AM NOT FAM LI AR W TH THAT.

HAS | NGRAM EVER ADVI SED YOU OF THAT PROGRAM?

NO, | T HAS NOT.

HOW ABOUT BACKLI ST PLUS, ARE YOU FAM LI AR W TH THAT?
I AM NOT.

HAS | NGRAM EVER ADVI SED YOU OF THAT PROGRAM?

NO, I T HASN T.

. ARE YOU FAM LI AR WTH AN | NGRAM PROGRAM CALLED THE VI SI TI NG
UTHOR PROGRAM?

I AM FAM LI AR WTH THAT PROGRAM

HOW D YOU LEARN OF | T?

| HEARD ABOUT | T FROM ANOTHER BOOKSELLER

DI D | NGRAM ADVI SE YQU OF | T?

NO.

HAVE YOU EVER TAKEN ADVANTAGE OF THE PROGRAM?

I HAVE.

HOW OFTEN?

A HANDFUL OF TIMES. TWO OR THREE.

WHEN WAS THAT?

IN THE LAST FEW YEARS.
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Q CAN YQU ESTI MVATE HOW MANY BOOKS YOU VE PURCHASED UNDER THI S
VI SI TI NG AUTHOR PROCGRAM?

A SOFEWTHAT IT -- | T WOULD BE HARD TO MENTI ON.
Q AS A PERCENTAGE OF YOUR TOTAL ANNUAL PURCHASES FROM | NGRAM?
A AGAIN, | -- 1| DONT -- IT DBE A FIGURE SO SMALL | DON T

TH NK YOU COULD CALCULATE I T.

Q ARE YOU FAM LI AR WTH AN | NGRAM PROGRAM CALLED COVPUTER
BOOKS RECOMVENDED | NVENTORY?

A. NO | AM NOT.

Q DCES YOUR STORE PURCHASE COVPUTER BOOKS?

A, NO ONLY ON THE OCCASI ONAL BASIS | F A CUSTOVER SPECI AL
ORDERS A COWPUTER BOCK, BUT WE DON' T CARRY COVPUTER BOOKS.

Q HOW ABQUT AN | NGRAM PROGRAM CALLED RECOMVENDED OPENI NG STORE
I NVENTCORY PROGRAM?

A. 1| AMNOT FAM LI AR W TH THAT PROGRAM

Q AND THEN I'LL JUST ASK YOU ONE LAST ONE. | NGRAM S
RECOVMENDED | NVENTCORY EXPANSI ON PROGRAM DO YOU KNOW ABCQUT THAT
ONE?

A NO | DONT.

Q  VHAT PERCENTAGE OF YOUR | NGRAM PURCHASES ARE MADE PURSUANT
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TO THE RED BOCOK DI SCOUNTS THAT YOU QOUTLI NED EARLI ER?
A. A HUNDRED PERCENT.

Q DCES | NGRAM OFFER CO-OP TO STORES?

A NO

Q HAVE YQU EVER RECEI VED CO- OP DI RECTLY FROM | NGRAM?

A NO

Q ARE YOQU FAM LI AR WTH THE TERM CASH DI SCOUNT?

A | AM

Q CAN YOU DESCRI BE THAT?

A, YEAH, CASH DI SCOUNT IS SOVETHI NG THAT A VENDOR -- SOVE
VENDORS MAKE AVAI LABLE | F YOU PAY | NVO CES FROM A STATEMENT
ACCORDI NG TO CERTAI N TERMS -- OR CERTAIN CONDI Tl ONS.

Q DCES | NGRAM OFFER A CASH DI SCOUNT?

A, YES, |IT DCES.

Q IS THAT CASH DI SCOUNT CONTAI NED I N | NGRAM S RED BOCK TERMS?
A.  YES.

Q DO YOU KNOW THE TERM5S COF THAT CASH DI SCOUNT?

A | DO |INGRAM -- INGRAM S CASH DI SCOUNT IS 2 PERCENT 10, END
OF MONTH.

Q WHAT DOES THAT MEAN?
A THAT MEANS | F YOU -- WHEN YOU RECEI VE A STATEMENT TOWARD THE
END OF THE MONTH, |F YOU PAY ALL THE | N\VOI CES REFLECTED ON THAT
STATEMENT BY THE TENTH DAY OF THE NEXT MONTH, YOU RE ENTI TLED TO
TAKE A 2 PERCENT CASH DI SCOUNT ON THOSE | NVOI CES.

Q HAS WOMEN & CHI LDREN FI RST EVER KNOW NGLY TR ED TO GET A
CASH DI SCOUNT FROM | NGRAM OUTSI DE OF THOSE PUBLI SHED TERMS?

A. NO, |'M SURE WE HAVE NOT.

Q OKAY. |'D LIKE TO TURN YOUR ATTENTI ON TO EXHI BI T 5606 I N
YOUR BI NDER

A. (REVI EW NG DOCUMENT. )
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Q CAN YQU DESCRI BE WHAT THI S DOCUMENT | S?
A, THI S DOCUMENT IS A NOTICE TO US THAT -- THAT SAYS AT THE
TOP, "UNEARNED DI SCOUNT CLAIM ™ I T S DATED 7/15/97. AND WHAT
IT SAYS IS "TH S CHARGEBACK REPRESENTS DI SCOUNT DEDUCTED PAST
ELIGBILITY. PLEASE | NCLUDE TH S AMOUNT W TH YOUR NEXT
PAYMENT. "

SO IN OTHER WORDS, THIS -- WHAT THIS IS IS
I NFORMATI ON BACK TO US FROM | NGRAM SAYI NG, OCPS, "YOU DIDN T
MAKE -- YOU DIDN T MAKE THE DEADLI NE FOR TAKI NG DI SCOUNTS, SO
WE' RE CHARG NG THAT BACK TO YQU, PAY IT UP NEXT TIME. "
Q FOR TAKING THE CASH DI SCOUNT?
A, RIGHT. APPARENTLY THE -- I T SAYS CASH DI SCOUNT | S AVAI LABLE
| F POSTMARKED BY THE 10TH. AND APPARENTLY, OUR CHECK, YOU KNOW
GOT DEPGSI TED TOO LATE IN THE MAI LBOX OR SOVETHI NG AND DIDN T
GET POSTMARKED BY THE 10TH SO THE DI SCOUNTED WAS DI SALLOWED.
Q TO YOUR KNOW.EDGE, DCES | NGRAM ALSO ENFORCE | TS CASH
DI SCOUNT TERMS W TH YOUR STORE?
A. YES.
Q HAS WOMEN & CHI LDREN FI RST EVER RECEI VED THE 2 PERCENT CASH
DI SCOUNT FROM | NGRAM FOR PAYI NG 25 DAYS AT THE END OF THE MONTH
AFTER A STATEMENT?
A, OH |'MSURE WE HAVE NOT.
Q HAVE YOQU EVER RECEI VED A CASH DI SCOUNT FROM PENGUI N?
A NO
Q DOES PENGU N PROVI DE A CASH DI SCOUNT FOR EARLY PAYMENT?
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A, | DON T KNOWFOR SURE. NOT AS FAR AS | KNOW

Q |I'LL BRIEFLY TALK ABOUT RETURNS. ARE YOU FAM LI AR WTH YOUR
STORE' S RETURNS RATE?

A. YES.

Q  AND APPROXI MATELY WHAT IS YOUR STORE' S RETURNS RATE?

A VELL, IT RANGES -- FOR ANY G VEN YEAR, | T RANGES BETWEEN 8
AND 15 PERCENT.

Q OKAY. JUST WANT TO TOUCH ON FREI GHT FOR A MOVENT. DO
PUBLI SHERS' FREI GAT TERMVB VARY?

A.  THEY DO

Q CAN YOQU DESCRI BE HOWP

A, VELL, SOVE PUBLI SHERS PAY FREI GHT ON BOOKS THAT THEY' RE
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SHI PPING TO US. SOVE PUBLI SHERS CHARGE US FOR FREI GHT, AND SOME
PUBLI SHERS HAVE A PROGRAM CALLED -- THAT THEY CALL FREI GHT
PASS- THROUGH WHERE ESSENTI ALLY SOVE OF THE FREI GHT | S PASSED ON
TO THE CUSTOVER, THE CUSTOMER BUYI NG THE BOCK.
Q HOWDO YOU LEARN OF A VENDOR S FREI GHT TERVS?
A, THROUGH THE RED BOCK.
Q HAS WOMEN & CHI LDREN FI RST EVER RECEl VED FREE FREI GHT FROM A
NON FREE FREI GHT PUBLI SHER?
NO, I'M SURE WE HAVE NOT.
|'S THAT TRUE FOR ALL THE VENDORS ON THE LI ST, EXHIBIT 25917
( REVI EW NG DOCUVENT. )

YES, I T D BE TRUE FOR ALL THE VENDORS ON THI' S LI ST.
DO STOCK OFFERS SOVETI MES CONTAIN - -

50 PoO>

YES.
-- FREI GHT TERMB?

SOMVETI MES THE TERVMS OF A STOCK OFFER ARE THAT YOU GET FREE
REI GHT ON THAT OFFER

Q SO IN THOSE Cl RCUMBTANCES - -

A YES. |IN THOSE Cl RCUMBTANCES, |F WE EXERCI SE THAT OPTI ON,
SURE, THE -- THEN WE WOULD GET FREE FRE| GHT.

Q DOES YOUR STORE EVER RECEI VE SHI PMENTS THAT ARE M SSI NG
BOOKS OR CONTAI N DAMAGED BOOKS?

A OH, SURE.

Q GENERALLY, WHAT MUST YOU DO TO OBTAI N CREDI T FOR THOSE
DAVAGED BOOKS OR M SSI NG BOOKS?

A VELL, YOU HAVE TO -- YOU HAVE TO DOCUMENT THE SHORTAGE OR
DAMAGED BOOKS | N SOVE WAYS., THERE ARE ONE OF TWO WAYS REALLY.
VE HAVE TO WRITE I T UP AND MAKE A CLAI M TO THE CLAI M5 DEPARTMENT
FOR THE PUBLI SHER. SOME PUBLI SHERS ALLOW YOU TO DO I T BY
TELEPHONE. SOME -- SO | NSTEAD OF WRITING I T, YOU CAN CALL THE
CLAI M5 DEPARTMENT AND SAY THERE WERE THESE DI SCREPANCI ES ON MY
INVO CE, WE D LIKE CREDIT OR FOR YOU TO RESH P THOSE BOOKS | F
THEY WERE M SSI NG BOCKS.

Q DOES THAT TAKE ANY TI ME TO DO?

A SURE.

Q ABOUT HOW MJCH?

A VELL, |T DEPENDS ON -- YOU KNOW |T DEPENDS ON THE

CI RCUMSTANCES. | F IT'S -- SOVETI MES SHI PVMENT COME | N VERY
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CONFUSED. AND THERE ARE A NUMBER OF THI NGS THAT NEED TO BE
DOCUMENTED. THESE TAKE LONGER, OBVIQUSLY, THAN IF IT'S A SI MPLE
MATTER. BUT IN EI THER CASE, YOU HAVE TO TAKE QUT TI ME FROM YQU
KNOW THE ROUTI NE BUSI NESS OF RECEI VI NG THE BOOKS AND PUTTI NG
THEM ON THE SHELVES AND ElI THER WRI TE A LETTER OR MAKE A PHONE
CALL.

AND, OF COURSE, ANOTHER THI NG THAT TAKES TIME | S
OFTEN CREDI T CLAIM5 DON T GO SMOOTHLY. YOU KNOW YQU DON T GET
YOUR CREDI T, I N WHI CH CASE YOU HAVE TO CALL BACK AGAI N OR RESEND
THE MEMO. SO YES, IT'S A VERY Tl ME- CONSUM NG PART OF QUR
BUSI NESS.
Q NOW LEAVING ASI DE ANY OF THE LI NES UNDER VHPS OR THE
VON HOLTZBRI NCK GROUP, FROM 1994 TO THE PRESENT, HAVE YOU EVER
TAKEN AN AUTOVATI C DEDUCTI ON FOR DAMAGED OR M SSI NG BOOKS FROM
ANY VENDOR ON YOUR LI ST?
A NO
Q OKAY. | WANT TO TALK BRI EFLY ABQUT CO CP. WE' VE TOUCHED ON
I T ALREADY. DO YOU ADVERTI SE BOOKS | N THE NEWSPAPERS COR OTHER
MEDI A?
A.  REGULARLY.
Q IS IT PCSSIBLE TO GET MONEY FROM PUBLI SHERS TO PAY FOR THE
COST OF THOSE ADS?
A, FROM SOVE PUBLI SHERS, IT IS
Q AND ARE THERE SOVE PUBLI SHERS ON THE LI ST THAT |I'S CONTAI NED
IN EXH BIT 2591 THAT PROVI DE CO- OP?
44

A OH YES

Q I N CONNECTION WTH THE MEDI A ADVERTI SEMENT, |S THERE A
MAXI MUM AMOUNT YOU CAN GET FROM A PUBLI SHER IN THE FORM OF
COCPERATI VE ADVERTI SI NG ALLOWANCE?
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A.  YES.

Q AND WHAT IS THE MAXI MUM?

A VELL, IT VARIES FROM PUBLI SHER TO PUBLI SHER, BUT THERE
ALVAYS | S A MAXI MUM

Q DOES THAT MAXI MUM RELATE I N ANY WAY TO THE COSTS THAT YOU
EXPEND | N RUNNI NG THE AD?

A VELL, | T RELATES TO THE EXTENT THAT YOU CAN T GET MORE MONEY
THAN YOU SPEND ON AN AD THAN YOQU HAVE SPENT ON THE AD.

Q IS THAT TRUE FROM ALL THE PUBLI SHERS FROM WHOM YOU RECEI VE
co- OP?

A YES

Q DO ANY OF THE PUBLI SHERS FROM WHOM YOU RECEI VE CO- OP ALLOW
YOU TO RECEI VE CO OP ADVERTI SI NG ALLOMNCE GREATER THAN THE COST
CF A MEDI A AD?

A, NO NONE OF THESE PUBLI SHERS DO THAT.

Q HAVE ANY OF THE PUBLI SHERS THAT PROVI DE YOUR STORE W TH
CO- OP REI MBURSED YOU CO-OP MONEY FOR UNDOCUMENTED COSTS SUCH AS
LABOR COSTS?

A NO

Q ARE YOU ALVWAYS REQUI RED TO SUBM T DOCUMENTATI ON W TH YOUR
CO-CP CLAI WP
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A YES, VE ARE.
Q AND HAS THAT BEEN TRUE THROUGHOUT THE PERI CD FROM ' 94 TO THE
PRESENT?
A.  YES.

Q AND NOW ' M REFERRI NG TO MEDI A ADS HERE AND REI MBURSEMENT
FOR --
A, CORRECT. THAT' S WHAT YOU SAI D.

. OKAY. AND WHAT |'S THE DOCUVENTATI ON THAT YOU HAVE TO SUBM T
FOR MEDI A ADS?
A, THE ROUTI NE DOCUMENTATI ON YOU HAVE TO SUBM T |'S A TEAR SHEET
THAT Pl CTURES | N THE NEWSPAPER YOU VE ADVERTI SED | N THAT SHOWS
THE AD. AND THE OTHER Pl ECE OF DOCUMENTATI ON REQUI RED | S AN

I N\VOl CE TO, FOR EXAMPLE, THE CHI CAGO TRI BUNE FOR THE COST OF
THAT AD.
Q HAVE YOU EVER RECEI VED CO-OP FROM ANY PUBLI SHERS FOR ADS
THAT DI D NOT FEATURE ANY OF THEIR TI TLES?
A 1'MSORRY. COULD YOU REPEAT THAT QUESTI ON.
Q SURE.

HAVE YOU EVER RECEI VED CO-OP FROM ANY PUBLI SHER FOR

ADVERTI SEMENTS THAT DI D NOT FEATURE ANY OF THE PUBLI SHER S
TI TLES?
A AD -- CO-OP FOR -- FROM A PUBLI SHER FOR AN AD THAT DI DN T
FEATURE THAT PUBLI SHER S TI TLES?

Q CORRECT?
A NO NO
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Q YOU FAM LI AR WTH THE TERM "RDC"?

A, YES.

Q AND DOES WOMEN & CHI LDREN FI RST HAVE AN RDC?

A.  NO, VE DON T.

Q HAS WOMEN & CHI LDREN FI RST EVER RECEI VED AN RDC DI SCOUNT, AN

ADDI TI ONAL DI SCOUNT, CALLED AN RDC DI SCOUNT?

A.  NO, VE HAVE NOT.

Q ARE YOU FAM LI AR W TH THE REQUI REVENTS THAT GENERALLY MUST
BE MET TO QUALI FY FOR AN RDC DI SCOUNT?

A.  YES.

Q TO YOUR KNOALEDGE, HAS WOMEN & CHI LDREN FI RST EVER QUALI FI ED
FOR AN RDC DI SCOUNT?

A. NO WE RE A SINGLE STORE.

Q WHAT PROPORTI ON OF YOUR BOOKS DO YOU ORDER | N FULL- CARTON
QJANTI TI ES?

A SMALL PORTI ON.

CAN YOU G VE AN ESTI MATE?

HVM | WOULD SAY TWO TO THREE PERCENT, SOMETHI NG LI KE THAT.
WHY DON' T YOU ORDER MORE BOOKS | N CARTON QUANTI TI ES?

WELL, BECAUSE -- BECAUSE THE NUMBER OF BOOKS CONTAI NED - -

WE' RE TALKI NG ABOUT S| NGLE TI TLE CONTAI NED | N ONE CARTON - -
EXCEEDS OUR NEED FOR THE PERIOD -- A PERIOD OF TIME. | MEAN, VE
ORDER CAREFULLY SO | WANT TO ORDER AS MANY BOOKS AS | THINK |'M

>,o;t>p>
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GO NG TO SELL IN A MONTH OR TWO- MONTH TI ME PERI GD, SO USUALLY
CARTON QUANTI TI ES ARE | MPRACTI CAL FOR THAT.
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Q OKAY. DO YOU HAVE ANY PREFERENCES FOR HOW BOOKS ARE
PACKAGED WHEN THEY' RE SHI PPED TO YOUR STORE?

A VELL, YOU KNOW | LIKE THEM TO BE PACKAGED W TH ADEQUATE
PACKI NG MATERI AL. THEY ARRI VE TO US UNDAMAGED, WHI CH IS USUALLY
THE CASE. AND -- AND | ALSO CERTAI NLY PREFER THE PUBLI SHERS OR
VENDORS | NCLUDE A PACKI NG LI ST OR | NVO CE THAT CONTAI NS PRI CE

I NFORVATI ON SO THAT | KNOW I F A BOOK IS UNPRI CED SO | HAVE THAT
I NFORVATI ON AT THE READY TO PRICE I T.

Q DO PUBLI SHERS ALWAYS MEET YOUR PREFERENCES COR REQUI REMENTS?
A NO

Q HAVE YOQU EVER RECEI VED ANY PAYMENTS FROM A PUBLI SHER FOR

VI OLATI NG YOUR PREFERENCES OR REQUI REMENTS?

A NO

Q DO YQU EVER MEET W TH PUBLI SHER REPRESENTATI VES?

A.  OFTEN.

Q HOW OFTEN?

A, OH, DURI NG -- DURI NG SOVE SEASONS WE CAN MEET WTH TWO OR
THREE REPS | N A DAY.

Q HAVE YQU EVER RECEI VED ANY PAYMENTS FROM PUBLI SHERS FCR
MEETI NG W TH THEM?

A NO

Q DO YQU EVER PROVI DE SALES DATA TO PUBLI SHERS?

A.  YES, VE DO

Q AND HAVE YOU EVER RECEI VED ANY PAYMENTS FROM PUBLI SHERS FOR
PROVI DI NG SALES DATA TO THEM?
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A NO

. OKAY. WE' RE -- WE' RE ALMOST FI Nl SHED HERE, AND | THANK YQU
FOR YOUR TI ME.

I JUST WANT TO RETURN TO SOME THI NGS THAT YQU

TESTI FI ED ABOUT ON THURSDAY. ON THURSDAY, YOU REFERRED TO A
NUMBER OF COVPETI TORS | NCLUDI NG THE 20 OR SO BARNES & NOBLE AND
BORDERS STORES I N YOUR COWPETI Tl VE AREA; | S THAT CORRECT?
A, THAT' S CORRECT.
Q AND THI NK YQU TESTI FI ED THAT THERE ARE OTHER BOOKSTORES W TH
VWHOM YOU COVPETE OTHER THAN BARNES & NOBLE AND BCRDERS?
A YES, THAT'S RI GHT.
Q VERE THERE ANY OTHER FEM NI ST BOOKSTORES | N YOUR AREA WHEN
YOU FI RST OPENED?
A, YES, THERE WAS ANOTHER FEM NI ST BOOKSTORE | N CHI CAGO.
Q VHAT WAS THAT BOOK STORE?
A IT WAS CALLED THE JANE ADAMS BOCK SHOP.
Q VHERE WERE THEY LOCATED?
A THEY WERE LOCATED I N DOWNTOAN CHI CAGO, WHAT' S KNOWN AS THE
LOCP.
Q AND CAN YOU DESCRI BE THEI R LOCATI ON RELATI VE TO YOURS?
A, YEAH, WE THOUGHT COF THEI R LOCATI ON SORT OF AS A DI FFERENT
WORLD FROM QURS. | T WAS - - THEY WERE LOCATED IN A -- DOANTOM.
THEY WERE LOCATED ON THE FI FTEENTH FLOOR OF AN OFFI CE BUI LDI NG
THEY VWERE OPEN BUSI NESS HOURS. | MEAN, DOMNTOMNN BUSI NESS HOURS.
Q OKAY. AND ALSO LAST WEEK, | BELI EVE YOU DESCRI BED YOUR
49

COWPETI Tl VE AREA, THE GEOGRAPHI C DEFI NI TI ON OF YOUR COWPETI Tl VE
AREA.

A, THAT' S CORRECT.

Q AND WHAT WAS THAT?

A. | SAID 25 TO 30 M LES, GREATER METROPCLI TAN CHI CAGO AREA.
Q HAVE YOU EVER REFERRED TO CHI CAGO AS BEI NG PARCCHI AL?
A. | REMEMBER WHEN MY PARTNER AND | WERE TALKI NG ABOUT MVI NG

THE BOOKSTORE QUT OF THE NEI GHBORHOOD THAT WE' VE BEEN DA NG
BUSINESS I N FOR 11 YEARS, | REMEMBER THI NKI NG AND SAYI NG
SOVETHI NG LI KE, WHOA, WHAT ABOUT -- WHAT ABQUT THE QUESTI ON OF
VHETHER CUSTOMVERS W LL FOLLOW US UP | NTO THI S NEW NEI GHBORHOOD?
CHI CAGO, LI KE ANY URBAN NEI GHBORHOOD, | S NEI GHBORHOOD
| DENTI FI ED. ' YOU KNOW PEOPLE CAN WALK PLACES, UNLIKE IN THE
SUBURBS FOR THE MOST PART WHERE YQU HAVE TO GET IN YOUR CAR TO
GET ANYVHERE.



PECPLE LI KE TO USE THEI R NEI GHBORHOODS AND -- IN
CH CAGO. BUT THEN IN THE COURSE OF THE DI SCUSSI ON, WE REM NDED
EACH OTHER THAT, YOU KNOW ALTHOUGH I T'S TRUE THAT PECPLE LI KE
THEI R NEI GHBORHOOD AND SHOP CONVENI ENTLY WHEN THEY CAN, PECPLE
MOVE ALL OVER THE CI TY. | MEAN, PEOPLE -- I'MIN FOUR OR FI VE
NEI GHBORHOODS | N THE COURSE OF A DAY, SO THERE' S A LOT OF
MOVEMENT AND THAT PROVED TO BE A -- MY CONCERN PROVED TO BE AN
UNREALI ZED ONE.
Q AND WHAT DI D YOU ULTI MATELY DETERM NE ABOUT YOUR CUSTOMER
BASE?
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A, THAT THEY | NDEED CONTI NUED AND, YOU KNOW HAVE ALWAYS AND
CONTI NUE TO COME TO US FROM -- FROM ALL OVER THE GREATER
METROPCOLI TAN AREA.

MR MACH: THANK YQU. | HAVE NOTH NG FURTHER

THE COURT: CROSS- EXAM NATI ON?

MR GARCIA:  YOUR HONOR, GOOD MORNI NG DAVI D GARCI A

THE COURT: SPEAK UP A LI TTLE BIT, PLEASE.

MR, GARCI A: FORG VE ME YOUR HONOR. DAVI D GARCI A ON
BEHALF OF BARNES & NOBLE.

THE COURT: MR GARCl A

MR GARCIA: WTH THE COURT' S PERM SSI ON, |'M GO NG
TO HAND UP VARI QUS BI NDERS. MY APOLOG ES FOR THE PAPER FLOW

THE COURT: DON T APOLOG ZE. | T'S BECOMVE QU TE
COMMON.

MR GARCIA: AND WTH THE COURT' S PERM SSI ON, | WOULD
PLACE I N FRONT OF THE W TNESS COPI ES OF HER DEPGCSI TI ON AS VELL
AS THE DOCUMENTS THAT WE WOULD USE I N OUR CROSS EXAM NATI ON.

THE COURT: YES, OF COURSE.

MR GARCI A: THANK YOU, YOUR HONOR.

(PAUSE | N THE PROCEEDI NGS.)
MR GARCI A: MNAY | APPROACH, YOUR HONOR?
THE COURT: YEAH.
(PAUSE | N THE PROCEEDI NGS.)

MR GARCI A: WE' RE WAI TI NG FOR DEPCSI Tl ON
TRANSCRI PTS, YOUR HONCR.
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THE COURT: ALL RI GHT.

MR, GARCIA: PERM SSI ON TO APPROACH, YOUR HONOR.

THE COURT:  YES.

MR, GARCIA: AND YOUR DEPCSI TI ON TRANSCRI PT ( HANDI NG
DOCUNMENTS) .

|' M SURE THERE WAS MORE PREPARATI ON FOR NORMAN DEE
CONVENTI ON, BUT | T DOESN T FEEL LIKE IT.

THE COURT: NOBODY ASKS PERM SSI ON TO APPROACH.  JUST
APPROACH.

MR GARCIA: THANK YOU VERY MJUCH, YOUR HONOR

CROSS- EXAM NATI ON

BY MR GARCI A:
Q GOOD MORNING, M SS CHRI STOPHERSEN.
A.  GOOD MORNI NG,
Q M NAME S DAVID GARCIA. |'M HERE ON BEHALF OF BARNES &
NOBLE. I N YOUR DI RECT TESTI MONY ON THURSDAY LAST, YOU DESCRI BED
WOMEN & CHI LDREN FI RST AS A SPECI ALTY BOOKSTORE.
A THAT' S CORRECT.
Q VAT DI D YOU MEAN BY THAT TERWP
A, VELL, WE SPECI ALI ZE I N THE TWD CATEGORI ES OF BOOKS SUGGESTED
BY OUR NAME. WE SPECI ALI ZE | N BOOKS BY AND ABOUT WOMEN AND
CHI LDREN S BOOKS FOR ALL AGES.
Q AND YOU TESTI FI ED AT THE TI ME THAT YOU HAVE APPROXI MATELY
35,000 TITLES I N YOUR STORE?
A THAT' S CORRECT.
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Q ALL RIGHT. AND YOU HAVE VI SI TED BARNES & NOBLES AND BORDERS
STORES; |'S THAT CORRECT?

A, THAT IS CORRECT.

Q DO YOQU HAVE A GENERAL SENSE OF HOW MANY Tl TLES THEY HAVE?

A VELL, I TH NK I N SUPERSTORES, | TH NK A HUNDRED THOUSAND

TI TLES.

Q AT LEAST?
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A SOMETHI NG LI KE THAT.
Q  SORRY.

SO BY DEFI NI TION, A SUPERSTORE, BARNES & NOBLE OR
BORDERS, |'S GO NG TO HAVE A GREAT MANY MORE TI TLES THAN THE ONES
THAT YOU CARRY?
A THAT' S CORRECT.
Q AND CONVERSELY, BECAUSE YOU ARE A SPECI ALTY STORE AND HAVE
SPECI ALI ZED COLLECTI ONS, | N THE AREAS | N WHI CH YOU SPECI ALI ZE,
YOU WLL HAVE TI TLES THAT BARNES & NOBLE AND BORDERS DON T HAVE;
THAT CORRECT?

A THAT'S CORRECT. | WOULD SAY SOVETHING IN THE VICINITY OF
20 PERCENT.

Q AND NEVERTHELESS, IT'S YOUR BELI EF THAT ONE OF THE REASONS
YOU ACTUALLY COWPETE -- BY "YOU," | MEAN WOMEN AND CHI LDREN S

BOOKSTORE -- ACTUALLY COVWPETES W TH BARNES & NOBLE AND BORDERS
I'S THAT THERE IS, TO SOME EXTENT, A TITLE OVERLAP; |S THAT
CORRECT?

A, TO MORE THAN SOVE EXTENT. TO A SI GNI FI CANT EXTENT.

53

Q RIGHT. YOQU HAVEN T MADE ANY KIND OF AN ATTEMPT TO DETERM NE
VWHAT ACTUAL PERCENTAGE OF OVERLAP THERE IS, HAVE YOU?
A, NO |'VE ESTI MATED THAT.
Q | BELIEVE YOQU TESTIFIED I N YOUR DEPGSI TI ON THAT YOU HAVE
VI SI TED THREE BARNES & NOBLE STORES AND ACTUALLY PAI D ATTENTI ON
TO THEI R FEM NI ST COLLECTI ONS?
A, THAT' S CORRECT.
Q AND YOUR PERCEPTI ON OF THOSE THREE STORES WAS THAT THEI R
FEM NI ST COLLECTI ONS WERE SMALL. WAS THAT SMALL RELATIVE TO
YOUR COLLECTI ON?
A, WELL, THEIR -- AS YOQU RE REFERRI NG TO THEIR FEM NI ST
COLLECTI ON, WHAT | MEAN | S THEIR WOMEN S STUDI ES SECTI ON.  BUT
THERE ARE MANY BOOKS | N BARNES & NOBLE THAT AREN T CONTAI NED I N
A WOMEN S STUDY SECTI ON THAT OVERLAP W TH THE SAME Tl TLES WE
CARRY.

I MEAN, AMY TAN' S NEW NOVEL WOULDN T BE I N THE
WOMEN S STUDY SECTI ON OF BARNES & NOBLE, BUT THAT' S A KEY BOOK
FOR US RIGHT NOW AS IT IS FOR BARNES & NOBLE.
Q BUT YQU ALSO TESTI FI ED THAT THEY' RE PRI NCl PALLY NEWER BOOKS
AND THAT THEY -- THAT BARNES & NOBLE DCESN T CARRY THE OLDER
BACKLI ST TI TLES?
A AGAIN, I'MSIMLY -- | REFERRED TO IN THEI R WOMEN STUDI ES
SECTION. THEY CARRY A LOT OF BACKLI ST TI TLES THAT WOULD BE THE
SAME BACKLI ST TI TLES | CARRY.
Q NOW I N YOUR TESTI MONY ON THURSDAY, I T IS YOUR PCSI TI ON
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THAT -- AND | DON T WANT TO CHARACTERI ZE TOO MJUCH - - BUT THAT
YOU HAVE A COWPETI TI VE AREA OF 25 TO 30 M LES SO THAT YQU
COVPETE W TH ALL THE BARNES & NOBLES AND BORDERS STORES
THROUGHOUT THE GREATER METROPCLI TAN AREA | N CHI CAGO?
A, THAT' S CORRECT. SOVE MORE KEENLY THAN OTHERS. BUT BECAUSE
WE' RE A DESTI NATI ON STORE, WE DRAW CUSTOMERS FROM A LARGER
REG ON THAN A LOCAL STORE WOULD.
Q THAT' S RI GHT.

AND I N YOUR TRI AL TESTI MONY, YOU SAI D THAT WHEN YQU
WERE ASKED WHY YOU COWPETE WTH -- WTH ALL THE BARNES & NOBLE
STORES, YQU SAI D BECAUSE THEY EXI ST WTHI N A REG ON THAT VVE DRAW
CUSTOMERS FROM  THE "WE" BEI NG WOVEN & CHI LDREN FI RST; 1S THAT
CORRECT?
A.  THAT' S CORRECT.
Q BUT THE PEOPLE WHO COME TO WOMEN & CHI LDREN FI RST FROM ANY
DI STANCE AT ALL AREN T LOOKI NG FOR A GENERAL BOOKSTORE, ARE
THEY?
A OH THEY MAY NOT BE LOOKI NG FOR A GENERAL BOOKSTORE, BUT
THEY BUY PLENTY OF GENERAL | NTEREST TI TLES WHEN THEY COME TO MY
BOOKSTORE PERHAPS LOCKI NG FOR A MORE OBSCURE BOOK THAT BARNES &
NOBLE WOULDN T CARRY.
Q BUT, INFACT, IT S YOUR SPECI ALTY BOOKS THAT CAUSE PECPLE TO
TRAVEL TO YOUR STORE. YOUR TESTI MONY | N YOUR DEPCSI TI ON WAS
THAT PEOPLE WHO COMVE FROM GREATER DI STANCES COME FOR YOUR
WOVEN S STUDI ES BOOKS AND OTHER SPECI ALI ZED BOOKS; | SN T THAT
55
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CORRECT?
A | DON T KNOV-- NO | WOULDN T CHARACTERI ZE | T THAT WAY. | F
YOU RE REFERRI NG TO My DEPCSI TION, |'D LI KE TO HEAR THAT PART
" CAUSE THAT ISN T HOW I WOULD CHARACTERI ZE I T.
Q ALL RIGHT. LET' S REFER TO YOUR DEPGCSI TI ON TRANSCRI PT AT
PAGE 133, LINE 24.
AND YOQU STATE:
"WELL, BECAUSE OF OUR SPECI ALTY, THE PEOPLE WHO COVE,
THE PEOPLE WHO COME FROM GREATER DI STANCES COVE FOR
LESBI AN BOOKS, WOMEN S STUDI ES BOOKS. *
I'S THAT CORRECT?
MR MACH. EXCUSE ME, YOUR HONOR
THE W TNESS: WELL - -
MR MACH: EXCUSE ME, YOUR HONOR |'D JUST LIKE TO
ASK THAT THE REST OF THE ANSVWER BE READ. THAT WOULD BE - -
THE COURT: YES.
MR GARCIA: THAT' S FI NE.
THE COURT: READ THE WHOLE ANSWER AGAI N, PLEASE.
VR, GARCI A:
"I'N PARTI CULAR, ALTHOUGH THERE' S NO KI ND OF NEAT
CATEGORY AND CUSTOMER -- THE SAME CUSTOMVER VWHO WANTS
TO BUY LESBI AN FI CTI ON ALSO MAY WELL WANT TO BUY THE
NEW AMY TAN NOVEL OR ANY NUMBER OF OTHER THI NGS, SO
THERE' S NO KI ND OF NEAT CUSTOMER PRCFI LE BECAUSE
WE' RE COMPREHENSI VE I N A COUPLE OF AREAS. THOSE
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AREAS ARE WHAT PECPLE WOULD CERTAI NLY TRAVEL SOVE
DI STANCE FOR, BUT BECAUSE WE' RE GENERAL I N OTHER
AREAS, THOSE SAME CUSTOMERS AND OTHER CUSTOMERS WOULD
BUY THOSE BOOKS.
"AS | MENTI ONED EARLIER, A LOT OF PEOPLE TRAVEL TO
CUR STORE TO ATTEND AUTHOR EVENTS. "
BUT IT'S THE CASE, ISN T IT, THAT THE TRAVEL IS
ACTUALLY FOR THE SPECI ALTY BOCKS?
THE WTNESS: WELL, THAT -- THAT' S WHAT DRAWS SOMVE
CUSTOVERS TO OUR STORE, BUT | THI NK THE SALI ENT PO NT | S THAT
THOSE SAME CUSTOMVERS BUY ALL KINDS OF BOOKS FROM US.
BY MR GARCI A:
Q IN FACT, YOQU AND YOUR PARTNER OPENED A -- A SPECIALTY
BOOKSTORE PRECI SELY TO AVO D COVPETI NG W TH GENERAL BOOKSTORES;
I SN T THAT CORRECT?
A | WOULDN T CHARACTERI ZE I T THAT WAY, NO
Q VELL, LET'S REFER BACK TO YOUR DEPCSI TI ON AT PACE 27.
"QUESTI ON:  VWHY DO YOU THI NK YOU DECI DED TO FOCUS ON
FEM NI ST AND CHI LDREN S LI TERATURE, THAT IS, BE A
SPECI ALTY STORE AS OPPOSED TO A GENERAL BOCOKSELLER?"
A I'"MSCORRY. COULD YQU G VE ME A LINE?
Q LINE 10 FOR THE QUESTI ON.
THE COURT: ON PAGE 277
MR GARCI A:  YES.
THE COURT: LINE 10 BEG NS WTH AN ANSVER I N MY BOCK

MR GARCIA: OH SHALL | BEG N WTH THE ANSVER, YOUR

THE COURT: NO.

MR GARCIA: NO? QUESTION IS AT LI NE 6.

THE COURT: YES.

MR GARCI A:

"WHY DO YOU THI NK YOU DECI DED TO FOCUS ON A

FEM NI ST -- ON FEM NI ST AND CH LDREN S LI TERATURE
THAT IS, VIA A SPECI ALTY STORE AS CPPOSED FOR THE
GENERAL BOOKSTORE?"

AND YOU SAY.

"THAT' S A LONG AND COWPLI CATED ANSWER, BUT | CAN G VE
A SHORTER VERSION OF IT," AND THEN YOU SAY, "THERE
ARE TWO REASONS AND THE 1ST REASON ONE |'S BECAUSE"
THE COURT: JUST READ IT. DONT --

MR GARCIA: SORRY. |'LL BEG N AT LI NE 10.

VELL, THI S IS PROBABLY A LONG COWPLI CATED ANSVER, BUT
I'LL G VE YOU THE KIND OF SHORTER VERSION CF IT. |
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TH NK PRI MARI LY TWO REASONS. ONE | S BECAUSE AT THE
TI ME VE OPENED OUR STORE, AT THE TI ME WE DECI DED THAT
A BOOKSTORE | S REALLY WHAT WE WANTED TO | NVEST OUR

TI ME AND THI NKI NG AND ENERGY | N, WE LOOKED ARGUND THE
Cl TY OF CH CAGO AND THOUGHT THERE ARE A LOT OF GOCD

| NDEPENDENT BOOKSTORES IN THI S CI TY, GENERAL
BOOKSTORES. SO DO VVE REALLY WANT TO GO I NTO THAT

MARKET AND COVPETE W TH THOSE STORES?"

THE COURT: AND FI Nl SH THE ANSVER

MR GARCI A:

"I N FACT, THERE WAS A VERY GOOD GENERAL BOOKSTCORE

JUST DOMN THE STREET FROM US ON ARM TAGE, SO VE

THOUGHT THAT' S PROBABLY NOT THE SMARTEST THI NG TO DO

SO WE STARTED THI NKI NG ABOUT WHAT SPECI ALTY STORE

WOULD SERVE A MARKET THAT WAS UNDERSERVED. THAT WAS

ONE PIECE OF IT. |IT SEEMED LI KE A SVMART BUSI NESS

MOVE TO US."

AND | -- |'D SUBM T, YOUR HONOR, THAT THE REST OF
ANSWER | S --

THE COURT: LOOK, |IF YOU RE GO NG TO USE A DEPGCSI TI ON
TO | MPEACH A W TNESS, YOU READ THE WHOLE QUESTI ON AND THE WHOLE
ANSVER THAT YOU RE READI NG THE -- THERE MAY BE SOVETHI NG I N THE
REST OF I T, AND PARTI CULARLY, |F WE HAD A JURY HERE, BUT ALSO
FOR THE COURT.

SO TO MAKE THE RECORD COVPLETE, READ THE QUESTI ON AND
ANSVER COWPLETELY. SO | SUGGEST YOU FI NI SH THE ANSVER WHI CH
BEG NS AT LI NE 6.

MR, GARCI A: THANK YQU, YOUR HONOR.

"THE OTHER PART OF | T WAS THAT WE WERE FEM NI STS AND

I NCREASI NGLY | NVOLVED I N FEM NI ST | SSUES. | HAD BEEN

A TEACHER, AS | TOLD YQU, AND LIKED CH LDREN S BOCKS.

HAVI NG CHI LDREN S BOOKS | N COVBI NATI ON W TH BOCKS BY
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AND ABOUT WOMEN SEEMED LI KE A REASONABLE GROUPI NG AND
ALSO A MARKET THAT WAS UNDERSERVED.
"THE CHI LDREN S -- THERE WERE NO CHI LDREN S SPECI ALTY
STORES AT THE TI ME AND NOT VERY SI GNI FI CANT
CHI LDREN S DEPARTMENTS IN A LOT OF GENERAL STORES.
SO FOR THOSE TWO REASONS. "
Q SO IN FACT, YOU DECI DED TO OPEN THE STORE AND SPECI ALl ZE
PRECI SELY TO AVOl D COVPETI NG W TH GENERAL BOOKSTORES | N THAT
MARKET, THE MARKET FOR GENERAL BOOKSTORES.
A.  THERE |'S NO AVO DI NG COVPETI TI ON W TH GENERAL BOOKSTORES.
AS | THINK |' VE MADE PRETTY CLEAR FROM My TESTI MONY, THERE' S A
GREAT DEAL OF OVERLAP BETWEEN OUR STORE - - STORE'S TI TLES AND A
GENERAL BOOKSTORE. DOESN T MATTER THE DEGREE.
| MEAN, IT -- I T SEEMED -- | T WAS BOTH OUR | NTEREST
TO SPECI ALI ZE | N THESE TWD AREAS AND, |N A SENSE, REDUCE A
CERTAI N LEVEL OF COMPETI TI ON BY DOl NG THAT, ESPECI ALLY W TH THE
GENERAL BOOKSTORE Rl GHT DOAN THE STREET FROM US.
SO THE ANSVER | S MORE COVPLEX THAN NOT COWPETI NG
W TH. WE CERTAI NLY COMPETE W TH ALL GENERAL BOOKSTORES, BUT BY
SPECI ALl ZI NG, WE HAVE A CERTAI N ADVANTAGE OF BEI NG ABLE TO BE
COVPREHENSI VE | N OUR SPECI ALTY.
Q YOU TESTI FI ED ON THURSDAY THAT YOUR COMPETI TI VE AREA | S 25
TO 30 M LES --
A.  THAT' S CORRECT.
Q -- FOR THE STORE.
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SO THAT IS A COWPETI Tl VE AREA THAT | NCLUDES THE
ENTI RETY OF DOMNTOWN CHI CAGO AND MOST OF COOK COUNTY, CORRECT?
A VELL, IT DOESN T | NCLUDE MOST OF COOK COUNTY, BUT IT -- IT
I NCLUDES, YOU KNOW-- IT'S -- 25 TO 30 MLES IS A SI GNI FI CANT
RADI US.
Q AND YQU TESTI FI ED ON THURSDAY | N RESPONSE TO A QUESTI ON FROM
YOUR COUNSEL THAT YOU DETERM NED THAT AREA BY EXAM NI NG THE ZI P
CODES AND ADDRESSES OF SOVE OF YOUR CUSTOMERS?
A, THAT'S ONE WAY WE DETERM NED THAT.
Q AND YOU COWPI LED THOSE ZI P CODES BECAUSE YQU HAVE -- DO YQU
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GATHER ADDRESSES FROM EVERYONE WHO PURCHASES - -

A NO

Q -- AT THE STORE?

A. NO WE DON T.

Q SORRY. WHO DO YOU GET ADDRESSES FROWP

A, WE CET ADDRESSES FROM PECPLE WHO SUBSCRI BE -- ElI THER

SUBSCRI BE TO OUR MAI LI NG LI ST OR WHO BECOVE MEMBERS OF THE
BOOKSTORE AND ARE, BY VI RTUE OF MEMBERSHI P, PUT ON OUR MAI LI NG
LI ST.

Q ALL RIGHT. SO YQU VE NEVER ACTUALLY ATTEMPTED TO DETERM NE
WHAT AREA TAKES I N THE CUSTOVERS WHO PROVI DE ANY SPECI FI C LEVEL
OF YOUR REVENUE, HAVE YQU?

A I'"MSCRRY. COULD YQU --

Q I N OTHER WORDS, YOU VE NEVER SAT DOMN TO ANALYZE WHETHER, | F
YOU DREW A ClI RCLE TWD M LES OR THREE M LES AVWAY, WHAT -- AND PUT
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THE CUSTOMERS IN I T THAT VERE THAT FAR AVWAY FROM THE STORE, WHAT
PERCENTAGE OF YOUR ANNUAL -- THE STORE'S ANNUAL REVENUE WOULD
COME FROM THOSE CUSTOMERS?

A, NO WE HAVEN T DONE THAT ANALYSI S.

Q RGHT. SO YOU HAVE NO REAL | DEA OF WHERE THE CUSTOVERS

RESI DE WHO MAKE UP THE MAJORI TY OF YOUR SALES?

A. | HAVE NO ANALYTI CAL BASI S FOR THAT. | DON T HAVE
STATI STICS FOR THAT. | DO HAVE AN | DEA OF WHERE OUR CUSTOVERS
COVE FROM

Q NOW I N RESPONSE TO ANOTHER QUESTI ON BY YOUR COUNSEL ON
THURSDAY, HE ASKED YOU WHETHER OR NOT 25 TO 30 M LES SEEMED LI KE
A LOT TO DEFI NE YOUR COVPETI TI VE AREA. AND COULD YQU -- CQOULD
YOU -- WELL, | NEED A COPY OF THE TRANSCRI PT.

(PAUSE I N THE PROCEEDI NGS. )
BY MR GARCI A:

Q LET ME REFER YQU TO 698.
A |'M SORRY, 6987
Q YES. COULD YOU READ YOUR ANSVER
A, SURE.
Q BEG NNI NG AT PAGE 20.
A. 1" M SORRY.
Q DOM AT -- PARDON ME. LI NE 20.
A YOU WANT - -
Q TH S IS PAGE 698.
A. DD YQU FIND --
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THE COURT: YES. READ THE QUESTI ON AND THEN READ THE
ANSVER.

BY MR GARC A
Q READ THE QUESTI ON AND THE ANSVER
A.  THE QUESTION I S:
"NOW DOES 25 TO 30 M LES SEEM LIKE A LOT TO DEFI NE
YOUR COVPETI TI VE AREA?
"ANSWVER | DON' T THINK SO I N AN AREA LI KE CHI CAGO
BECAUSE THERE' S A LOT OF MOVEMENT. PEOPLE WHO LI VE
I'N THE SUBURBS WORK IN THE CITY. CHICAGO IS A
DYNAM C, | NTERESTI NG CI TY AND PECPLE MOVE AROUND.
YOU KNOW THEY COVE TO EVENTS AT THE STORE. THEY
VI SI T | NTERESTI NG NEI GHBORHOODS.  THERE ARE A LOT OF
ETHNI C NEI GHBORHOODS | N CHI CAGO, OF WHI CH OURS |'S
ONE.  AND THERE' S JUST A LOT OF MOVEMENT. "
Q BUT IN YOUR DEPCSI TI ON LAST JUNE, YOU DI D DESCRI BE A VERY
DI FFERENT CHI CAGO AT THE TIME, DIDN T YOU?
A. NO, | BELIEVE | DESCRI BED BOTH FEATURES OF CHI CAGO, WHICH IS
THAT, LIKE ANY OTHER URBAN AREA, THERE' S A NEI GHBORHOOD FACTOR
UNLI KE | N SUBURBAN AREAS. AND THAT'S ALSO THI S SAVE FEATURE
THAT |' M DESCRI BING | N THI S TESTI MONY.
Q LET ME REFER YOU TO YOUR DEPOSI TI ON TRANSCRI PT AT PAGE 51.
A, (REVI EW NG DOCUVENT. )

Q |I'LL READ THE QUESTI ON AND THE ANSWER BEG NNI NG AT LI NE 8.
ACTUALLY THE QUESTI ON BEG NS AT LI NE 1.
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"YOU VE MENTI ONED THAT YOU WANTED TO MOVE TO A PLACE
VWHERE AN | MPORTANT PERCENTAGE OF YOUR CUSTOMERS, |
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BELI EVE WAS THE LANGUAGE YOU USED - - A PERCENTAGE OF
YOUR CUSTOMERS LI VED.
" APPROXI MATELY WHAT PERCENTAGE OF YOUR CUSTOVERS WERE
FROM TH S NEW LOCATI ON?
"ANSWER: | CAN T REALLY ANSWER THAT. LET ME
REPHRASE THAT A LITTLE BIT. I T WAS -- | TH NK MORE
CQUR CONCERN WAS CHI CAGO | S PAROCHI AL ENOUGH THAT
PEOPLE KIND OF STAY IN THEI R NEI GHBORHOODS IS EVEN | F
YOU RE TWO M LES AWAY, ALL OF A SUDDEN, | T SEEM5 LIKE
YOQU -- YOU RE, YOU KNOW KIND OF ACROSS THE COUNTRY.
SO VE WANTED TO MAKE SURE THAT WE WEREN T GO NG TO
MOVE SOMEVWHERE THAT WAS THE OPPCSI TE OF WHERE OUR
CUSTOMVERS LIVED. SO IT WAS, YOU KNOW THAT WE
LEARNED THAT, YOU KNOW A KIND OF A REASONABLE NUMBER
OF PEOPLE OR PERCENTAGE OF WHO, YOU KNOW AS | SAI D,
I T WAS HARDLY SCI ENTI FI C BUT GAVE US A READI NG THAT
WE NEEDN T WORRY THAT ALL OF OUR CUSTOMVERS WERE.
SOVEHOW VVE KNEW THAT ALREADY, BUT I T GAVE US A MORE
SUBSTANTI AL FEELI NG ON THE FACT THAT A LOT OF QUR
CUSTOMVER LI VED FARTHER NORTH, SO I T WASN T THAT THEY
LI VED I N THE ANDERSONVI LLE NEI GHBORHOOD NECESSARI LY,
BUT THEY LI VED A LI TTLE SOUTH, SOMVE NORTH, YOU KNOW
THEY WERE DI STRIBUTED UP IN OUR END OF THINGS, SOIT
64

ADDED TO OUR SENSE OF SECURI TY ABOUT THI S MOVE. "

THE COURT: | THINK -- ARE YOU THROUGH W TH THAT?

MR GARCI A YEAH.

THE COURT: BEFORE WE TAKE THE FI RST RECESS COF THE
MORNI NG, | WANTED TO ASK ANYBCODY -- ANY COUNSEL HERE FAM LI AR --
YOU MAY SIT DOWN, MR GARCIA -- FAMLIAR WTH THE -- | SAID YQU
MAY SI'T DOMN

MR GARCI A: THANK YOU.

THE COURT: -- A SIMLAR CASE, MAY BE THE SAME TI TLE,
ABQUT 20 YEARS AGO THAT WAS I N OUR COURT, SOVETHI NG -- DRAW MY
ATTENTION. | CANT FIND IT. AND I F ANYBODY KNOAS ABQUT IT, |'D
APPRECI ATE IT -- | ASSUME YOU DON T ' CAUSE YOU D HAVE BROUGHT I T
TO MY ATTENTION. BUT IF YOU DO, I'D LIKE TO KNOW WHAT THE CASE
NUMBER |'S AND -- AND TAKE A LOOK AT IT.

AND THE OTHER THI NG THAT | WANTED TO MENTI ON, OUR
VERY ALERT CROSS- EXAM NER THURSDAY USED THE DAI LY TRANSCRI PT AS
VEE VEENT ALONG TO | MPEACH THE W TNESS. AND | WAS GREATLY

| MPRESSED BY THAT, AND | -- HONEVER, VW WON' T DO THAT AGAI N.
AND | F THERE' S ANY | MPEACHVENT OF A WTNESS, | T CAN
BE BY DEPGCSI TI ON OR ANY OTHER PAPER AND THE TRANSCRI PT AS -- THE

DAI LY TRANSCRI PT AS | TS COVPLETED, NOT THE ONE THAT GOES ALONG
THE TRANSCRI PT SHOULD BE EDI TED.
ALL RIGHT. THE COURT WLL BE IN RECESS UNTI L 10: 45.
THE CLERK: ALL RI SE.
(RECESS TAKEN AT 10:30 A. M)

( PROCEEDI NGS RESUME AT 10:52 A M)

THE COURT: PLEASE BE SEATED. | RECElI VED THE
PLAI NTI FFS' MOTI ON TO CALL CERTAI N W TNESSES FROM BARNES &
NOBLE, AND OF COURSE, BARNES & NOBLE CAN REPLY TO THAT MOTI ON,
AND HOW MUCH TI ME DO YOU WANT AND WHEN DO YOU WANT TO BE HEARD?

MR PETROCELLI: YOUR HONOR, WE W LL HAVE A RESPONSE
I N TOMORROW MORNI NG

THE COURT: ALL RIGHT. AND THEN WE' LL HAVE A
HEARI NG WHEN |' M A LI TTLE MORE SURE OF My CALENDAR

MR PETROCELLI: TH S WAS A MATTER THAT WAS RULED ON
BY THE COURT ON THE MARCH 29 PRETRI AL CONFERENCE HEARING. THI' S
I'S, INEFFECT, A MOTI ON FOR RECONSI DERATI ON, AND SO YOU WLL BE
ABLE TO RESPOND QUI CKLY, AND WE' LL HAVE SHORT PAPERS TO YOU
TOMORROW MORNI NG.

THE COURT: ALL RIGHT.

MR PETROCELLI: THANK YCU.

MR STEER YOUR HONCR, BEFORE MR GARCI A RESUMES
H' S EXAM NATI ON OF THE W TNESS, | WANTED TO RESPOND TO THE
COURT' S I NQUI RY ABOQUT THE TWD CASES THAT WERE MENTI ONED - -

THE COURT: YES.

MR STEER -- SIMPLY TO SAY THIS. THERE WAS A
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CASE -- WE HEARD THAT THERE WAS A NORTHERN CALI FORNI A

| NDEPENDENT BOOKSELLERS ASSOCI ATI ON CASE AGAI NST AVON BOCKS | N
THE EARLY 1980'S. WE LATER ALSO HEARD ABOUT A HEARST CASE I N
THE LATER 1980'S. FRANKLY, YOUR NAME WASN T ASSCCI ATED W TH
66

IT, INMY MND. WHEN THI S CASE -- TH S LI TI GATI ON BEGAN, WE
SENT PEOPLE OVER TO THE CLERK' S COFFI CE I N AN EFFORT TO FI ND
RECORDS OF THOSE CASES. WE WEREN T ABLE TO DO SO THAT' S WHY
WE HAVEN T CALLED THEM TO THE COURT' S ATTENTI ON, YOUR HONOR.
THERE' S SI MPLY NOTHI NG TO SAY, AS FAR AS W KNOW

THE COURT: WELL, THAT'S REALLY STRANGE, BECAUSE, WVE
LOOKED FOR THEM | SAID IF THERE'S SUCH A CASE, COUNSEL, OF
COURSE, WOULD CALL IT TO OQUR ATTENTION, AND | CAN T FIND ANY
RECORD OF IT.

MR, STEER: I T IS STRANGE, AND | F THERE WERE
SOVETHI NG I N OUR PCSSESSI ON TO CALL TO THE COURT' S ATTENTI ON,
VE WOULD HAVE DONE SO

THE COURT: WHAT WAS THE HEARST CASE? WAS THAT A
NORTHERN CALI FORNI A BOOKSELLERS?

MR. STEER: | DON T RECALL WHO THE PLAI NTI FFS WERE.

THE COURT: WELL, THANK YOU FOR THE | NFORMATI ON.

MR STEER SORRY IT ISN T MORE FULL, BUT....

THE COURT: YES, MR DEBRU N?

MR DEBRU N. YOUR HONOR, LET ME TELL YOU WHAT I
KNOW AND WE' RE ENDEAVORI NG TO GET MORE | NFORMATI ON.

| BELI EVE THERE WERE TWO CASES. THERE WAS ONE CASE
THAT WAS BROUGHT BY THE NORTHERN CALI FORNI A | NDEPENDENT
BOOKSELLERS ASSCCI ATION. I T MAY HAVE BEEN AGAI NST AVON. I T
WAS BEFORE JUDGE HENDERSON OF THI S COURT. | DON T KNOW THE
EXACT DATE OR THE DOCKET NUMBER. |'M ENDEAVORI NG TO GET THAT
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I NFORMATI ON.

THE COURT: WERE YOU IN THE CASE W TH YOUR FI RM?

MR DEBRU N. NO YOUR HONOR, | WAS NOT. | BELIEVE
THAT CASE ULTI MATELY SETTLED. | T WAS BROUGHT AGAI NST THE
PUBLI SHERS. THE ALLEGATI ONS WERE VERY SI M LAR.  THE PUBLI SHERS
VEERE PROVI DI NG DI FFERENT DI SCOUNTS TO CERTAI N | NDEPENDENT
BOOKSELLERS, AND ULTI MATELY AVON AGREED TO PROVI DE THE SAME
DI SCOUNTS TO THE | NDEPENDENTS, AND THAT CASE SETTLED.

THEN | BELI EVE, YOUR HONOR, THERE WAS A SECOND CASE
THAT CERTAI N PLAI NTI FFS FI LED AGAI NST CROWN BOOKS FOR RECEI VI NG
DI SCOUNTS, AND YOUR HONOR, | BELI EVE THAT CASE MAY ACTUALLY
HAVE BEEN AT ONE TI ME ON YOUR CALENDAR

THE COURT: OOH.

VMR, DEBRU N: BUT | TH NK VERY BRI EFLY, BECAUSE
THERE VERE - - CROM FI LED PERHAPS A COUNTER-SUI T AND ULTI MATELY
| BELI EVE THAT CASE WAS DI SM SSED. | DON T TH NK THE COURT
EVER | SSUED ANY RULI NGS OR TOCK UP THE MATTER.

THE COURT: THAT | DI SM SSED?

VMR. DEBRU N: NO, | BELI EVE THE PLAI NTI FFS
DISM SSED. | TH NK - -

THE COURT: AND IT WAS ON MY DOCKET?

MR DEBRU N: PERHAPS VERY BRI EFLY. |'M TRYI NG TO
GET THE DOCKET NUMBERS AND THE DATES. | WAS NOT | NVOLVED. |
WAS AWARE OF THE CASES. |'M NOT AWARE THAT THERE WERE ANY
DECI SI ONS THAT VWERE EVER RENDERED THAT WOULD BE PRECEDENTI AL OR
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RELEVANT TO THE COURT, AND THE LAWYER VWHO | BELI EVE WAS
I N\VOLVED I N THOSE CASES |'S UNFORTUNATELY RI GHT NOW I N | TALY,
BUT |'M TRYI NG TO GET THE | NFORMATI ON W TH THE DOCKET NUMBERS
AND THE DATES.

THE COURT: WELL, THANK YOQU. JUST AS A MATTER OF
H STORY, | T S | NTERESTI NG

MR, DEBRUIN:  THERE IS SOVE HI STORY.

THE COURT: ALL RIGHT, MR GARCI A

MR GARCIA: THANK YQU, YCOUR HONCR
Q LET'S GO BACK BRI EFLY TO HOW WOMEN & CHI LDREN FI RST GETS
PUBLI SHER TERMS. | N ADDI TION TO THE RED BOOK, RED BOCOK TERMS
ARE ALSO UPDATED BY YOUR CONVERSATI ONS W TH PUBLI SHERS
REPRESENTATI VES, CORRECT?
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A.  RARELY, BUT ON OCCASI ON.

Q AND THERE ARE WRI TTEN MATERI ALS THAT ARE DI STRI BUTED TO
YQU, BY MAIL AND THROUGH PUBLI SHERS REPRESENTATI VES?

A, CORRECT.

Q AND YQU FI LE THOSE.

A, MOST OFTEN | WOULD MAKE AN ACTUAL CHANGE | N THE RED BOOK TO
REFLECT THOSE TERMS.

Q AND YQU ALSO TESTI FI ED I N YOUR DEPGCSI TI ON THAT CO-OP TERMS
APPEAR OCCASI ONALLY I N CATALOGS LI STI NG UPCOM NG BOOKS?

A. CO OP TERVS ARE -- CO CP TERMS ARE MORE OFTEN PUBLI SHED I N
A SEPARATE SCHEDULE. THERE WLL BE AN OQUTLINE OF THEM I N THE
RED BOCK, BUT SOME OF THEM ARE FAI RLY DETAI LED, SO THOSE ARE
69

USUALLY PUBLI SHED BY PUBLI SHERS | N A SEPARATE DOCUMENT

SPECI FI CALLY ON CO- OP TERMS.

Q RIGHT, AND OFTEN THE RED BOOK ENTRI ES | NVI TE THE BOOKSELLER
TO CONTACT THE PUBLI SHER ABOUT CO-OP TERMS.

A, CORRECT, PRECISELY FOR THAT REASON.

Q ALL RIGHT. PRIOR TO '97, THE RED BOOK WASN T PUBLI SHED
EVERY, YEAR, WAS | T?

A | TH NK THAT' S CORRECT. | THI NK THERE WERE SOVE YEARS THAT
I T SERVED FOR TWO YEARS.

Q AND I N THOSE YEARS WHERE THERE WERE - - THERE WAS MORE THAN
ONE YEAR | NTERVENI NG HOW DI D YOU UPDATE TERMS?

A.  THE SAME WAY.

Q DID YOU ALSO REFER TO VARI QUS TRADE MAGAZI NES THAT

UPDATE -- THAT CONTAI N PUBLI SHERS' UPDATES?

A. YES.

Q THE RED BOOK, | N FACT, SUGGESTS THAT BOOKSELLERS SHOULD
READ PUBLI SHERS WEEKLY OR BOOKSELLI NG THI S WEEK | N ORDER TO
RECEI VE UPDATED PUBLI SHERS' TERMS, | S THAT CORRECT?

A, 1'"M SCRRY, SAY THAT AGAI N?

Q THE RED BOOK I TSELF, IN ITS PREFACE, TELLS ABA MEMBERS THAT
THEY SHOULD REFER TO THE TRADE PUBLI CATI ONS FOR UPDATES ON
PUBLI SHER TERMS, CORRECT?

A. | DON'T KNOWIF THE RED BOCOK DCES THAT OR NOT.

Q BUT RED BOOK TERMS ARE UPDATED BY PUBLI SHERS | N PUBLI SHERS
WEEKLY?
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A, YES. AGAIN, RARELY, BUT ON OCCASI ON.
Q AND ALSO I N BOOKSELLI NG TH S WEEK?
A, CORRECT.
Q LET ME DI RECT YOUR ATTENTI ON, AND THE COURT'S, AS WEELL,
YOUR HONOR, TO TRIAL EXH BIT 5576, WHICH IS I N THE BI NDER THAT
| HANDED UP.

THE COURT: 5567

MR GARCI A1 5576, YOUR HONOR.
Q AND | WANT TO DI RECT YOUR ATTENTION TO A -- THESE ARE
HANDWRI TTEN NOTES COF YQOURS?
A, THAT' S CORRECT.
Q ...TO THE BOTTOM OF THE PAGE --
A, EXCUSE ME, BUT THE JUDGE DOESN T HAVE THE RI GHT PAGE,
THERE.

THE COURT: WHAT HAPPENED TO OUR SYSTEM WHERE THE
JUDGE WAS GO NG TO GET A NI CE FOLDER W TH EACH EXH BI T THAT WAS
GO NG TO BE USED FOR THE DAY, AND....

THE WTNESS: THAT' S IT.

THE COURT: WELL, THANK YOU VERY MJCH.

MR GARCI A: THANK YOU.
Q LET ME DI RECT YOUR ATTENTI ON TO THE HANDWRI TTEN LI NE AT THE
BOTTOM OF THAT PAGE, WHERE | T STATES, "OUR CATEGCRY," QUOTE,
"W5," CLOSE QUOTE? THI'S EXH BIT REFERS TO A CONVERSATI ON YOU
HAD WTH ONE OF YOUR RANDOM HOUSE REPRESENTATI VES, |S THAT
CORRECT?
71

A, THAT' S CORRECT.

Q AND I T I NDI CATES, AS | CAN YQU VE PREVI QUSLY TESTI FI ED,
THAT YOU OCCASI ONALLY RECEI VE TERM5S BY PHONE, FROM PUBLI SHER S
REPS, 1S THAT CORRECT?

A, THAT'S CORRECT, OR SOVETI MES WHEN THEY WERE SI TTI NG RI GHT
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THERE BUT DI DN' T HAVE A COPY OF THE TERMS.

Q RIGHT, AND THE "W5" REFERS TO WOMEN S STUDI ES, 1S THAT

Rl GHT?

A, THAT'S CORRECT.

Q AND NEXT TOIT IT SAYS, "LOOSELY I NTERPRETED." |S THAT
CORRECT?

A, THAT' S RI GHT.

Q AND TH S REFLECTED RANDOM HOUSE ALLOW NG YOU TO DETERM NE
VHAT FELL I NTO THE WOVEN S STUDI ES CATEGORY FOR PURPOSES OF A
STOCK OFFER, |'S THAT CORRECT?

A, NO THAT'S INCORRECT. | COULD EXPLAIN TH' S, | F YOU WOULD
LI KE.

Q BY ALL MEANS.

A. RANDOM HOUSE OFTEN MADE CATEGCRY -- WOULD MAKE STOCK COFFERS
BY CATEGORY. FOR I NSTANCE, | REMEMBER A SPECI AL OFFER OR STOCK
OFFER FOR GARDENI NG BOOKS. THAT WAS ONE THAT WE COULDN T
REALLY TAKE ADVANTAGE OF BECAUSE WE DON T HAVE -- WE HAVE A
GARDENI NG SECTION, BUT IT'S A SMALL SECTI ON. SOVE CATEGCRI ES
CLEARLY ARE MORE DI STI NCT CATEGORI ES THAN OTHERS.  GARDENI NG
BOCOKS CATEGORY IS QU TE, QU TE DI STINCT. WOVEN S STUDIES IS A
72

MJUCH LOOSER AREA. WHAT WE DEFI NE AS WOMEN S STUDI ES | N OUR
STORE | S DI FFERENT FROM WHAT A GENERAL BOOKSTORE WOULD DEFI NE
OR CARRY AS WOMEN' S STUDIES. SO IN FACT, THI'S GAVE LATI TUDE TO
EVERYBODY TO DEFI NE A CATEGORY THAT |'S NOT SO NEATLY DEFI NED,
AGAIN, AS ONE SUCH AS GARDENI NG,

Q AND YOU | NTERPRETED, AS YOU TESTI FI ED AT YOUR DEPCSI Tl ON,
THAT WOMEN S STUDI ES WOULD RELATE MUCH MORE BROADLY THAN BOOKS
JUST LABELED AS WOMEN S STUDI ES, |'S THAT CORRECT?

A.  SAY THAT AGAIN.

Q YOU | NTERPRETED "WOMEN S STUDI ES' TO RELATE TO BOOKS MUCH
MORE BROADLY THAN BOOKS S| MPLY LABELED WOMEN S STUDI ES BY THE
PUBLI SHER, |'S THAT CORRECT?

A. ' M SAYI NG THAT ALL BOOKSTORES WOULD DEFI NE WOMVEN S STUDI ES
DI FFERENTLY FROM EACH OTHER.

Q RIGHT, AND YOU HAD THE OPPORTUNI TY, AFTER SPEAKI NG W TH THE
REPRESENTATI VE, TO BASI CALLY | NTERPRET | T AS YOU SAW FI T.

A, OH | TH NK EVERY BOOKSTORE HAD THE OPPORTUNITY TO

I NTERPRET I T AS | T SAWFI T.

Q VELL --

A THI'S ACKNOALEDGES THAT OUR DEFI NI TI ON OF WOVEN' S STUDI ES
WOULD VARY, FROM SAY, BARNES & NOBLE' S.

Q RIGHT. DID YOU CONFI RM W TH THE CUSTOVER REP THAT THERE
WAS A SIM LAR | NTERPRETI VE FREEDOM BEI NG G VEN BY ALL OF THE
OTHER CUSTOMER REPS FROM THAT PUBLI SHER?

A. | ASSUMED THAT, AND | BELIEVE THAT TO BE TRUE.
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Q NOW YQU TESTI FI ED PREVI QUSLY THAT SOME 10 TO 20 PERCENT OF
THE TI ME YOU RECEI VED TERMS THAT DI FFER FROM THE RED BOCOK.
A, THAT' S CORRECT.
Q AND YOU REFER TO THOSE DI FFERI NG TERM5 AS STOCK OFFERS.
A, THAT' S CORRECT.
Q WE HAVE A NUMBER OF THEM IN THE EXH BI T BOOK.

AND YOUR HONOR, | WONDER I F, TO EXPEDI TE TH NGS, AND
PERHAPS SAVE A LITTLE TIME FOR THE COURT, |'D JUST LIKE TO
DI RECT YOUR ATTENTI ON TO THEM CONFI RM THAT THEY' RE STOCK
OFFERS, CONFI RM THAT THEY' RE NOT | N THE RED BOOK, AND WE CAN
MOVE ON, AND YOUR HONOR DOESN T HAVE TO FI GHT W TH OUR BI NDER
FOR EACH ONE OF THOSE DOCUMENTS, BECAUSE I T'S REALLY GO NG TO
BE PRETTY SI M LAR TESTI MONY.

LET ME DI RECT YOUR ATTENTI ON, FIRST OF ALL, TO 5542.
THESE ARE -- THIS IS A PURCHASE ORDER GENERATED FOR CONSCRTI UM
BOOKS?
A.  THAT' S CORRECT.
Q AND YQU TESTI FI ED PREVI QUSLY THAT THE 46 PERCENT DI SCOUNT
I'S NOT STANDARD CONSCORTI UM TERMS?
A, THAT' S CORRECT.
Q AND YQU HAD NO SPECI FI C RECOLLECTI ON OF HOW THE LOAER TERMVB
WERE PROVI DED, BUT YOU SPECULATED THAT THERE WAS A 46 PERCENT
STOCK OFFER GO NG ON AT THE TIME. DO YOU HAVE ANY SPECI FI C
RECOLLECTI ON TO ACCOUNT FCR THE DEVI ATI ON OF THE REGULAR TERMS?
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A, FOR TH S PARTI CULAR ORDER?

74
Q YES.

A NO

Q | REFER YOU TO 5561. |T'S A HARPER COLLINS | N\VO CE AND

REFLECTS 48 PERCENT DI SCOUNT.

A. THIS IS ACTUALLY ONE | TESTIFI ED TO EARLI ER.

Q OKAY, AND IT'S A STOCK COFFER

A ITIS A STOCCK OFFER, YES.

Q ALL RIGHT, LET'S SKIP A FEWOF THESE AND MOVE ON. LET ME
DI RECT YOU TO 5572. THI S IS A RANDOM HOUSE | NvO CE?

A, THAT' S CORRECT.

Q  THAT | NDI CATES 50 PERCENT DI SCOUNT, AND 90- DAY TERNVS.
THESE ARE NOT YOUR STANDARD TERMS FROM RANDOM HOUSE, |S THAT
CORRECT?

A, THAT'S CORRECT, ALTHOUGH | DO REMEMBER THI' S SPECI FI C STOCK
OFFER. THIS IS A STOCK OFFER, | CAN TELL BY THE TERMS, BUT I
ALSO REMEMBER THI S PARTI CULAR OFFER

Q RIGHT, AND THE DATE OF THHS INVOCE IS 7/17/ 967

A.  THAT' S CORRECT.

Q RGHT. SOTH S IS NOT A FALL STOCK OFFER.

A NO THIS IS -- WOULD YQU LI KE TO KNOW WHAT STOCK OFFER THI S
| S?

Q  VELL, | JUST WANTED TO MAKE CLEAR THAT STOCK OFFERS DON T
NECESSARI LY TAKE PLACE IN THE FALL, DO THEY?

A, OH NO THEY TAKE PLACE ALL SEASON.

Q RIGIT. LET"S GO TO TRIAL EXHIBIT 5565. NOW THS IS A
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HARPER- COLLI NS | N\VOI CE THAT | NDI CATES A 149- DAY PAYMENT TERMS,
|'S THAT CORRECT?

THAT' S CORRECT.

AND THAT' S NOT YOUR TYPI CAL PAYMENT TERVS, SIT?

NO, THAT IS NOT.

AND THE | NVOI CE SAYS, "SSO PLAN B DATI NG "

|' M SORRY, COULD YOU REFER ME TO..

VELL, THE -- SITTING HERE TCDAY, DO YOU HAVE ANY

EXPLANATI ON FOR THE DELAYED PAYMENT TERMS?

A. YES. TH'S WAS A STOCK OFFER. DO YOU REMEMBER THAT CODE |
REFERRED TO EARLIER, "A" FOLLOWED BY SOMVE NUVBERS?

Q RIGHT.

A. THERE' S A SIM LAR CODE THAT APPEARS TO THI'S | N\VOI CE, UNDER
THE TI TLE, ONCE AGAIN, UNDER THE TI TLE SEGVENT, AS WAS THE CASE
W TH ONE OTHER HARPER- COLLI NS | NVOI CE THAT WE LOOKED AT THAT
HAD A SPECI AL DATI NG CODE. SO THOSE AREN T OUR REGULAR TERMGE.
THE ONLY TIME WE GET OTHER THAN REGULAR TERMS |'S ON DATING OR
'S ON A STOCK OFFER BASIS, AND THIS |'S CLEARLY A STOCK OFFER.
Q RIGHT, AND | F YOU LOOK AT THE HARPER- COLLI NS EXCERPT FROM
THE RED BOOK, WHI CH |'S | MVEDI ATELY BEHI ND THE FI RST PAGE ON
THAT EXHIBI T TAB --

A RIGHT.

Q -- YOU WLL NOTE THAT IT SAYS, "DELAYED DATI NG PLAN,
SUBJECT TO PUBLI SHER S ANNOUNCENMENT" ?

A 1'M SORRY, COULD YOU REFER ME MORE PARTI CULARLY? WE' RE
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LOOKI NG NOW AT THE EXCERPT FROM THE RED BOOK?
Q YOU RE LOOKI NG AT THE HARPER CCOLLINS PUBLI SHER -- RI GHT
BEHI ND THERE.

A, RIGHT, CKAY.

Q IF YOU GO I NTO THE SECOND COLUMN?

A R GHT.

Q ABOUT TWO THI RDS OF THE WAY DOWN - -

A RIGHT.

Q -- YQU LL SEE "DELAYED DATI NG PLAN'?

A RIGHT.

Q IT SAYS, "SUBJECT TO PUBLI SHER S ANNOUNCEMENTS. "

A, RIGHT.

Q TH' S WOULD HAVE BEEN SUCH AN ANNOUNCEMENT?

A, THI S WOULD HAVE BEEN A STOCK OFFER | DON T KNOW WHETHER
THERE 1S A DELAYED DATI NG PLAN, BUT IT'S CLEARLY A STOCK CFFER
I

MEAN, ON THE FACE OF THE INVOCE, IT'S A STOCK OFFER
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Q BUT, I MEAN, THE HARPER CCLLI NS PAGE WE JUST LOCKED AT IS
ANOTHER EXAMPLE OF A RED BOCK LI STI NG WHERE, | N FACT, THE RED
BOOK LI STI NG ALERTS THE BOOKSELLER THAT THERE' S SOMVETHI NG TO BE
UPDATED, |S THAT CORRECT?

A, VELL, THE BOOKSELLER ALREADY KNOWS THAT. THE BOOKSELLER
KNOWS THERE ARE STOCK OFFERS G VEN FROM TIME TO TIME. SO | --
YOU KNOW | T REPLI CATES THAT | NFORVATI ON THAT | ALREADY HAVE.

Q LET'S GO TO TRIAL EXHIBIT 5582. NOW THI S IS AN
ANNOUNCEMENT OF A STOCK OFFER, CORRECT?
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A.  THAT' S CORRECT.

Q AND THE HANDWRI TI NG ON THE STOCK OFFER, AS YOU PREVI QUSLY
| DENTI FI ED, REFLECTS CHANGES MADE TO THE OFFER ORALLY I N YOUR
CONVERSATI ONS W TH THE PUBLI SHER, CORRECT?

A. OH, |N MY CONERSATION WTH THE EMPLOYER S REP, YES.

Q R GHT. AND THE STOCK OFFER |'S EXTENDED FROM A ONE- Tl ME
OFFER TO A TWO TI ME OFFER, PURSUANT TO THE TELEPHONE CALL.

A. THAT'S CORRECT. CAN | ADD SOVETH NG?

Q SURE.

A IT ALSO -- | THINK THE ORI Gl NAL STOCK OFFER LACKED THE TI ME
PARAVETERS THAT STOCK OFFERS ALWAYS HAVE. SO THAT WAS AN
ADDI TI ONAL CORRECTI ON TO THI S STOCK OFFER.

Q SITTING HERE TODAY, WAS | T EXPLAI NED TO YOU THAT THAT WAS
ONE OF THE REASONS | T WAS BEI NG CORRECTED? DO YOU HAVE A

DI RECT -- A RECOLLECTI ON THAT THAT WAS THE REASON FOR THE
CHANGE?

A. NO | DON T HAVE A DI RECT RECOLLECTI ON OF THAT.

Q WHEN THE STOCK OFFER WAS EXTENDED FROM ONE TI ME TO TWO
TIMES, I N YOUR CONVERSATI ON W TH THE PUBLI SHER S

REPRESENTATI VE, YOU DIDN T ASK WHETHER OR NOT | T WAS BEI NG
SI'M LARLY EXTENDED FOR OTHER BOOKSELLERS, DI D YOU?

A. NO BUT I'MAS CERTAIN AS | CAN BE THAT | T WAS.

Q YOU ASSUMED IT.

A YEAH. \E AREN T EXTENDED STOCK OFFERS THAT AREN T EXTENDED
TO OTHER BOOKSELLERS.
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Q NOW I N ORDER TO ACCURATELY DETERM NE THE PRI CE THAT YOUR
BOOKSTORE ACTUALLY PAI D A PARTI CULAR PUBLI SHER FOR PARTI CULAR
BOOKS I N A PARTI QULAR YEAR, WE' RE GO NG TO HAVE TO LOOK AT YOUR
I N\VO CES, CORRECT?

A NO | DON T TH NK THAT' S CORRECT.

Q YOU DON T TH NK THAT' S CORRECT.

A NO
Q AND WHY NOr?
A VELL, IF 1 -- BECAUSE | KNOW ON WHAT TERMS |' M PURCHASI NG

OOKS. SO AT LEAST FOR 80 TO 90 PERCENT OF THE PURCHASES I
MAKE, | KNOWWHAT PRI CE |' M PAYI NG FOR THOSE BOOKS BECAUSE |
KNOW VWHAT THE TERMS ARE FOR PAYI NG FOR THOSE BOCKS.

Q BUT EVEN I F WVE CONFI NE OQURSELVES TO RED BOOK TERVS, THERE
ARE A NUMBER COF ASPECTS OF RED BOOK TERMS THAT CAN CHANGE THE
PRI CE OF BOOKS AT ANY PARTI CULAR TI ME, CORRECT?

Al --

Q VELL, FOR EXAMPLE, VI RTUALLY ALL PUBLI SHERS HAVE DI FFERENT
DI SCOUNTS DEPENDI NG UPON HOW MANY BOOKS YOU PURCHASED. |

BELI EVE YOU ALREADY SO TESTI FIED, | SN T THAT CORRECT?

A.  THAT' S CORRECT.

Q AND THE PRI CES COULD CHANGE DEPENDI NG UPON WHETHER OR NOT A
BOOK WAS BOUGHT RETURNABLE OR NON- RETURNABLE, CORRECT?

A, VELL, YES, BUT IT' S NOT QU TE AS SI MPLE AS THAT, BECAUSE - -
' M SORRY.

Q AND THERE ARE DI SCOUNTS G VEN FOR WHETHER OR NOT YQU
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ORDERED ELECTRONI CALLY, I N RED BOOK TERMS, CORRECT?

A, RIGHT, BUT | KNOW--

Q AND THERE ARE DI FFERENT FREI GHT TERNVS.

A BUT I KNOWALL THOSE THINGS. | KNOW WHETHER WE BUY
RETURNABLE OR NON RETURNABLE. | KNOW WHETHER |' M GETTI NG EDI

DI SCOUNTS, BECAUSE | KNOW WHAT THOSE DI SCOUNTS ARE, AND THOSE
DI SCOUNTS ARE IN THE RED BOOK. SO AT LEAST 80 TO 90 PERCENT OF
MY ORDERS, | KNOW EXACTLY VHAT |' M ORDERI NG WHEN | ' M CRDERI NG
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AND |' M PAYI NG FOR THOSE BOOKS.
Q BUT SITTING HERE TODAY, TO TAKE AN EXAMPLE, YOU CAN T TELL
ME WHAT YOU PAI D FROM RANDOM HOUSE FOR TRADE BOOKS | N OCTOBER
OF 1996, CAN YOU?

A. CAN | REMEMBER NOW WHAT | PAI D FOR TRADE BOCKS. .. ?

Q RIGHT.

A NO

Q OF COURSE NOT. SO I N ORDER TO DETERM NE WHAT YOU PAID TO
RANDOM HOUSE | N OCTOBER OF 1996 FOR TRADE BOOKS, WE' RE GOl NG TO
HAVE TO LOOK AT YOUR | NVOI CES, CORRECT?

A.  YES, | WOULD HAVE TO LOOK AT THOSE | NVO CES.

Q AND I N ORDER TO DETERM NE THE AVERAGE DI SCOUNTS FROM ANY
PUBLI SHER | N ANY PARTI CULAR YEAR FOR ANY PARTI CULAR TYPE CF
BOOK, WE' RE GO NG TO HAVE TO LOOK AT YOUR | N\VOI CES, AS WELL,
AREN T WE, FOR THE SAME REASONS?

A.  |'M SORRY, BUT COULD YOU ASK ME THAT QUESTI ON AGAI N?

Q YOU SAID THAT 10 TO 20 PERCENT OF THE TI ME YOU GET NON-RED
80

BOOK TERMS THROUGH STOCK OFFERS. YQOU SO TESTI FI ED.
A YES, 10 TO 20.
Q | F VVE WANTED TO DETERM NE WHAT YOUR AVERAGE DI SCOUNT WAS
FROM A PARTI CULAR PUBLI SHER FOR TRADE BOOKS I N A PARTI CULAR
YEAR, WE' D HAVE TO LOOK AT YOUR | NVO CES FROM THAT PUBLI SHER
FOR THAT YEAR, WOULDN T WE?
A, ACTUALLY, | DON T THI NK WE WOULD, BECAUSE, | MEAN, MY
PERCENTAGE OF STOCK OFFER -- THE AVERAGE PERCENTAGE OF BOOKS |
PAI D FOR THE YEAR WOULD BE RED BOOK TERMS, BECAUSE THE
10 PERCENT OR SO THAT | GET UNDER SPECI AL TERVM5 | DON T THI NK
WOULD CHANGE THAT AVERAGE.

SO | DO KNOW THAT FOR TRADE BOCKS THI NK GET FROM
RANDOM HOUSE, | GOT THOSE ACCORDI NG TO THE AVERACGE PRICE | PAID
FOR THOSE FOR A YEAR, | S DERI VABLE FROM THE | NFORMATI ON ON
VWH CH | ORDER THOSE BOOKS, AND MASS MARKET TERMS ARE DI FFERENT
FROM TRADE TERMS. BUT | CAN COVPARE THOSE.
Q THEY' RE DERI VABLE.
A RIGHT.

. BUT YQU STILL HAVE TO KNOW HOW MANY YOU PURCHASED AT ANY
PARTI CULAR TI ME, CORRECT, TO KNOW WH CH ONE OF THE PARTI CULAR
DI SCOUNT CATEGORI ES YQU FELL | NTO FOR A PARTI CULAR PUBLI SHER?
A 1'"M SORRY, COULD YOU REPEAT THAT ONE MORE TI ME? | JUST
WANT TO MAKE SURE |' M ANSWERI NG YOUR QUESTI ON.

Q YQU VE ALREADY TESTI FI ED THAT DEPENDI NG UPON HOW MANY BOOKS
YOU PURCHASED FROM A PUBLI SHER AT A PARTI CULAR TI ME, YOQU GET
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DI FFERENT DI SCOUNTS, CORRECT?

A, THAT' S CORRECT.

Q AND WHETHER OR NOT YQU BUY THE BOOK RETURNABLE OR

NON RETURNABLE, YOU GET A DI FFERENT DI SCOUNT?

A, VELL, WE BUY THE BOOKS RETURNABLE.

Q AND WHETHER OR NOT YOU BUY THROUGH ELECTRONI C ORDERI NG

A, I"M SORRY, SIR BUT ALL THOSE THI NGS ARE CONSI STENT OVER
TIME. |F | BUY ELECTRONI CALLY FROM HARPER ONE TI ME, |
ALWAYS -- YOU KNOW | ALWAYS BUY THE SAME -- | BUY

ELECTRONI CALLY FROM HARPER ALL YEAR LONG SO | ALWAYS GET

46 PERCENT DI SCOUNT ON BOOKS | ORDERED FROM HARPER.

Q BUT I N ORDER TO DETERM NE WHAT YOU ACTUALLY PAI D TO HARPER
AT ANY PARTI CULAR TI ME, WE' RE GO NG TO HAVE TO LOOK AT YOUR

I N\VO CES, CORRECT?

A, ULTI MATELY, WE HAVE TO LOOK AT THOSE | NVA CES.

Q COOPIS A TIMECONSUM NG PROCESS, ISNT I T?

A ITIS

Q AND IT REQU RES A LOT OF LABOR AND COVMUNI CATI ON W TH THE
PUBLI SHER, AND PAPERWORK, CORRECT?

A YES, IT REQU RES SOVE.

Q AND THE TERM5S OF CO-OP CHANGE FREQUENTLY, AND THEY' RE
COWPLI CATED, AS YOU PREVI QUSLY TESTI FI ED?

A, THE TERMS DON T CHANGE FREQUENTLY. THEY CHANGE, BUT NOT
MANY THI NGS CHANGE MORE OFTEN THAN ONCE A YEAR.

Q IN TERVS OF RECEIVING CO OP, YOQU RECEI VE CO CP WHEN YCQU
82
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APPROACH STORES, TYPI CALLY -- PUBLI SHERS?
A, YES, TYPICALLY.
Q SO TH S I'S SOVETH NG THAT YOU HAVE TO | NI TI ATE.
A, VWE DON T HAVE TO  SOVETI MES PUBLI SHER' S REPS INITIATE I T
AND CALL ME AND SAY, "YQU HAVE $900 IN YOUR POOL WTH US, SO,
JUST WANTED YQU TO KNOW THAT, " BUT WHEN WE' RE ADVERTI SI NG A
PARTI CULAR BOOK OR AUTHOR, YQU KNOW | N THOSE OCCASI ONS W\E
CERTAI NLY APPROACH THE PUBLI SHER S REP TO CET THE APPROPRI ATE
| NFORMATI ON.

MR, GARCI A:  YOUR HONOR, MAY | GET SOVE WATER?

THE COURT: YES.

MR GARCI A2 THANK YOQU, YOUR HONCR
Q NOW WOMEN & CHI LDREN FI RST HAS RECEI VED OFFERS FOR CO- OP
FOR TABLE DI SPLAYS SI NCE APPROXI MATELY 1996, | S THAT CORRECT?
A.  THERE ARE A COUPLE OF PUBLI SHERS THAT DO OFFER WHAT' S
CALLED PLACEMENT ALLOMNCES, YES, FOR DI SPLAY.
Q AND YOU RECElI VED THOSE ALLOMANCES?
A VE HAVE.
Q AND YQU VE RECEI VED CO-OP FOR END CAP DI SPLAYS, AS WELL?
A, VELL, PLACEMENT DI SPLAYS ARE EI THER END CAP OR TABLE
DI SPLAYS. | T'S USUALLY DEFI NED AS PROM NENT PLACEMENT | N THE
STORE.
Q AND FOR PENGUI N PUTNAM YOU RECEI VED JUST A SET DOLLAR
ALLOMNCE FOR | N- STORE DI SPLAY, CORRECT?
A, VWE' RE TALKI NG ABOUT DI SPLAY ALLOWANCE NOW
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Q YES, DI SPLAY ALLOWANCE.

A, VE -- AND THE QUESTION WAS. . .?

Q AND FROM PENGU N PUTNAM YQU RECEI VE JUST A SET DOLLAR
AMOUNTS -- A SET AMOUNT.

A, VELL, YES, UNDER PARTI CULAR CONDI TI ONS. THEY' RE VERY
STRI CT CONDI TI ONS.

Q RIGHT, BUT AT LEAST W TH RESPECT TO PENGUI N PUTNAM YQU
DON T HAVE TO DEMONSTRATE THAT THERE' S ANY PARTI CULAR KI ND OF
DI SPLAY, DO YOUJ?

A, YES. | MEAN, WE HAVE TO SI GN AN AFFI DAVI T THAT SWEARS, YQU
KNOW THAT TESTI FI ES TO THE FACT THAT WE HAVE G VEN THE BOOK
THAT VWE ARE GETTI NG PLACEMENT ALLOMNCE FOR PROM NENT DI SPLAY,
END CAP OR TABLE.

Q BUT YOU DON T HAVE TO DEMONSTRATE ANY PARTI CULAR KI ND OF
DI SPLAY, DO YQU, W TH PENGUI N PUTNAM?

A. | DON' T REMEMBER THE EXACT LANGUAGE OF THE AFFI DAVI T, BUT
YOU ARE SIGNING -- YOU ARE SI GNI NG AN AFFI DAVI T THAT SAYS YQU
HAVE G VEN THAT BOOK THAT YOU RE GETTI NG PLACEMENT ALLOWANCE
FOR PROM NENT DI SPLAY. | DON T REMEMBER | F THE LANGUAGE | S
"PROM NENT" OR NOT, BUT THAT'S THE PURPCSE OF THE AFFIDAVIT, TO
GET YOUR WORD THAT YOU RE DO NG WTH THI S MONEY WHAT YOU SAY
YOU RE DA NG

Q AND YOU DON' T HAVE TO CALCULATE, AT LEAST W TH RESPECT TO
PENGUI N PUTNAM THE ACTUAL COST THAT ANY OF THE | N- STCRE

DI SPLAYS M GHT HAVE REQUI RED, DO YOU?
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A, AGAIN, WTH PENGUI N PUTNAM YQOU HAVE TO SI GN AN AFFI DAVI T
THAT SAYS YOU HAVE Q@ VEN THAT BOOK FOR WHI CH YOU RE GETTI NG
PLACEMENT ALLOAMNCE PROM NENT DI SPLAY.
Q YOUR STORE HAS ALSO RECEI VED CO- OP FROM FARRAR, STRAUSS
RELATI NG TO THE QUANTI TY OF PURCHASES THAT YOU PURCHASE, AT
LEAST W TH RESPECT TO AUTHORS' APPEARANCES?
A VELL, WE'VE GOTTEN -- | CAN T REMEMBER | F FARRAR,
STRAUSS -- |IT'S MANY PUBLI SHERS HAVE OVER THE COURSE COF TI ME
OFFERED ALLOMNCE FOR AUTHOR EVENTS OVER AND BEYOND THE AMOUNT
IN YOUR COPY POOL. SO IF THAT'S -- | NEED TO KNOW A LI TTLE
MORE ABOUT WHAT YOU RE REFERRI NG TO
Q WHO IS ELLEN LARRI MORE?
A.  ELLEN LARRI MORE WAS OUR OFFI CE MANAGER FOR ABOUT SI X YEARS.
Q ARE YOU AWARE THAT ELLEN LARRI MORE NEGOTI ATED PAYMENT
TERM5, OR EXTENSIONS OF TI ME TO PAY W TH PUBLI SHERS?

MR MACH: OBJECTION, YOUR HONOR, THI S AGAI N HAS
BEEN THE SUBJECT OF A MOTION I N LIM NE, WH CH YOU HAVE RULED
ON, W THOUT CONDI TI ONS, SAYI NG THAT EVI DENCE OF PLAI NTI FFS'
PAYMENT TERMS SHOULD NOT BE | NTRODUCED I N THI S CASE.
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MR, GARCI A:  YOUR HONCR, I'M INTRODUCING IT TO
DEMONSTRATE THE PROCESS OF NEGOTI ATI ON W TH THE PUBLI SHER

THE COURT: | DON' T RECALL MY RULINGS, SO I'M GO NG
TO ASK YOQU TO PASS | T AND YOU CAN COVE BACK TO I T.

MR GARCIA: THANK YQU, YOUR HONOR.
Q ALL RIGHT, LET ME DI RECT YOUR ATTENTI ON TO EXHI BI T 7783.
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THE COURT: | DON'T HAVE IT. WAIT A MNUTE, YES, |
DO.

MR GARCIA: IT S AT THE BACK. IT' S THE
NEXT- TO- THE- LAST EXHI BI T, YOUR HONCR.

THE COURT:  OKAY.
BY MR GARC A:
Q | TH NK YOU VENT PAST IT, MS. CHRI STOPHERSEN. THAT'S IT,
Rl GHT THERE.
A Rl GHT THERE.
Q WE GRAPHED, IN THAT EXHI BIT, A GRAPH OF YOUR STORE S ANNUAL
NET SALES, TAKEN FROM THE FI NANCI AL RECORDS WHI CH YOU PROVI DED,
AND | W LL REPRESENT TO YOU -- WELL, ACTUALLY, CAN | REPRESENT
TO YOU THAT I'N 1997 YOUR SALES WERE $823, 237, AND THAT I N 1998
THEY WERE $856, 621, AND THAT I N 1999 THEY VERE $939, 962, AND
THAT IN 1999 WAS, | N FACT, YOUR BEST YEAR BETWEEN 1999 AND
1992. ARE YOU PREPARED TO ACCEPT THOSE NUMBERS? WE CAN VALK
THROUGH THE EXHI BI TS?
A NO NO, | THINK -- YOU RE SAYI NG THAT 1999 WAS CUR BEST
YEAR SI NCE 19927
Q CORRECT.
A, CORRECT.
Q AND | BELIEVE YOU VE TESTI FI ED PREVI OUSLY THAT BY -- THAT
YOUR -- THAT BY 1998, THERE WERE 20 TO 22 BARNES & NOBLE
SUPERSTORES W TH WH CH YOU COMPETE?
A.  THAT S CORRECT.
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Q AND THAT DURI NG THE ENTI RE COURSE OF THE 1990'S, MORE AND
MORE OF THOSE SUPERSTORES OPENED?

A UP TILL 1998.

Q SO THAT, I N FACT, YOU HAVE MANAGED TO EXPAND YOUR BUSI NESS
IN THE FACE OF THE EXI STENCE OF ALL OF THOSE STORES, |S THAT
CORRECT?

A, VELL, OUR BUSINESS, AS | THINK | TESTIFI ED TO, DROPPED

SI GNI FI CANTLY | N THOSE YEARS, AND STAYED AT THAT NEW LOW LEVEL
UNTI L WE ADDED A THIRD TO OUR STORE BY VI RTUE COF ANNEXI NG
ANOTHER WHCLE STOREFRONT, AND I T WAS AT THAT PO NT THAT THE --
WE STARTED SHOW NG | NCREASED SALES.

Q RIGHT, AND THAT THE EXPANSI ON TOOK PLACE IN THE FACE OF THE
COWPETI TION, | S THAT CORRECT?

A, THAT' S CORRECT.

Q NOW LET'S TURN BRI EFLY TO | NGRAM  APPROXI MATELY HOW MANY
BOOKS A VWEEK DO YOU PURCHASE FROM | NGRAM?

A, HOW MANY BOOKS A WEEK?

Q VES.
A.  VELL, THAT WOULD VARY FROM WEEK TO WEEK BECAUSE OF HOW V\E
USE THE SUPPLIER | DON T KNOW A HUNDRED TO TWO HUNDRED, |
GUESS.

Q AND IS IT YOUR TESTI MONY THAT YOU VE NEVER DI SCUSSED THE
SCHEDULED DELI VERY PROGRAM W TH YOUR | NGRAM REPRESENTATI VE?
A, THAT' S CORRECT.

Q WTH RESPECT TO THE TERMS THAT | BELI EVE YOU TESTI FI ED,
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WHAT WERE THEY, AGAIN, THE PAYMENT TERMS FROM | NGRAM?

A.  PAYMENT TERMS FROM | NGRAM?  WELL, THE PAYMENT | NVO CES ARE
DUE -- WE TALKED ABOUT THE 2 PERCENT DI SCOUNT, ARE THE PAYMENT
TERVS WE' VE TALKED ABQUT, |F YOU PAY YOUR | NVO CES ON A CERTAIN
STATEMENT BY THE 10TH DAY OF THE MONTH FOLLOW NG THAT
STATEMENT.

Q ARE YOQU FAM LI AR WTH | NGRAM S SUMVARY BI LLI NG PROGRAM?

A NO [|'M NOT.

Q AND YOUR | NGRAM REPRESENTATI VE HAS NEVER DI SCUSSED SUMVARY
BI LLI NG WTH YQU.

A.  THAT' S CORRECT.



Q AND IF I WERE TO TELL THAT YOU THERE WAS A SUMMARY BI LLI NG
PROGRAM THAT ALLOWED YOU TO HAVE A 2 PERCENT DI SCOUNT 25 DAYS
E.OM, YOU D GO AND ASK YOUR | NGRAM REPRESENTATI VE ABOUT THAT
PROGRAM WOULDN' T YOU?

A.  CERTAI NLY.

Q ALL RIGAT. AND W TH RESPECT TO THE SCHEDULED DELI VERY
PROGRAM | F THERE WAS A PROGRAM THAT ENABLED YOU TO GET AN
EXTRA 1 OR 2 PERCENT DI SCOUNT FROM | NGRAM | F YOU AGREED TO HAVE
| NGRAM BOCOKS DELI VERED ONCE A WEEK, WOULD YOU | NQUI RE ABQUT
THAT PROGRAM?

A. | CERTAINLY WOULD.

Q DO YQU HAVE THE SENSE THAT | NGRAM S TERVS HAVE | MPROVED
OVER THE YEARS?

A, VELL, THE -- NOT IN RECENT YEARS. | NGRAM S TERMS HAVE
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BEEN -- THE TERMS THAT | KNOW ABOUT FROM | NGRAM S HAVE BEEN
ESSENTI ALLY STABLE, OR THE SAME, FOR THE LAST NUMBER OF YEARS.
Q AND | BELI EVE YOQU TESTI FI ED THAT THE VENDOR COF RECORD
PROGRAM YOU ARE FAM LI AR W TH.
A THAT'S RIGHT. THAT'S CORRECT.
Q BUT YQU CHOSE AS A BUSI NESS DECI SI ON NOT TO USE THE VENDOR
OF RECORD PROGRAM
A, THAT' S CORRECT.
Q IS THAT CORRECT? BECAUSE YOU DECIDED I T DIDN T WORK FOR
YOUR STORE?
A, VELL, WE DECIDED THAT I'T WAS BETTER TO ORDER DI RECTLY FROM
PUBLI SHERS, YES, FOR OUR STCRE.
Q AND THAT' S BECAUSE OF THE LOWER DI SCOUNTS AVAI LABLE FROM
I NGRAM VERSUS BUYI NG DI RECT.
A YES. | WOULD PHRASE I T, YEAH, HI GHER | NCOME -- DI SCOUNT W\E
CAN GET DI RECTLY FROM PUBLI SHERS, AND OTHER REASONS, AS WELL.

MR GARCIA:  YOUR HONCOR, | HAVE NO FURTHER QUESTI ONS
AT THIS TI ME, EXCEPT W TH RESPECT TO MS. LARRI MORE.

THE COURT: | RULE THAT THE EVI DENCE OF THE
PLAI NTI FFS' PAYMENT TERMS CANNOT BE | NTRODUCED, AND |'LL LOOK
AT MY RULI NG

MR MACH. YOUR HONOR, | HAVE A COPY OF YOUR ORDER,
IF YOU D LIKE TO LOOX AT IT.

THE COURT: THANK YOU.

(CONTI NUED ON FOLLOW NG PAGE. NOTH NG OM TTED. )
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MR MACH I T'S I N PARAGRAPH SEVEN, YOUR HONCOR

THE COURT: ALL RIGHT. THAT FI NI SHES YOUR
CROSS- EXAM NATI ON?

MR. GARCI A2 WOULD YOUR HONOR ACCEPT THAT WE ARE NOT
OFFERI NG ANY OF THE EVI DENCE W TH RESPECT TO MR. LARRI MORE TO
PROVE ANY KIND OF A DI FFERENTI AL. WE ARE OFFERING I T TO SHOW
DEVI ATI ON FROM RED BOOK TERMS AND NEGOTI ATI ON ABOUT PAYMENT
TERMS.

THE COURT: My QUESTI ON WAS, WERE YOU THROUGH W TH
YOUR CROSS- EXAM NATI ON?

MR GARCI A1 YES, YOUR HONOR.

THE COURT: ALL RIGAT. MR STEER?

MR RADER JAMES HEI DEMAN, WHO | S WORKI NG W TH ME ON
THI'S CASE, | S GO NG TO CONDUCT THE CROSS- EXAM NATI ON.

CROSS- EXAM NATI ON

MR HEI DEMAN: GOOD MORNI NG, YOUR HONOCR. MY NAME | S
JAMES HEI DEMAN. | WORK WTH MR STEER WHO REPRESENTS BORDERS
GROUP.

THE GOOD NEWS |S | HAVE NO ADDI TI ONAL Bl NDERS OR
THI NGS TO HANDLE.
Q WOMVEN & CHI LDREN FI RST HAS BEEN I N THE ANDERSONVI LLE
LOCATI ON SI NCE 1990, CORRECT?
A.  THAT' S CORRECT.
Q NOW DURI NG THE FI RST FEW YEARS THAT YOU WERE AT THAT
LOCATI ON, THE BOOKSTORE' S SALES | NCREASED EVERY YEAR, CORRECT?
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A, THAT' S CORRECT.
Q THE BOOKSTORE -- AS BACKGROUND, THE BOOKSTORE' S FI SCAL YEAR
ENDS ON JULY 31ST, CORRECT?



A, THAT' S CORRECT.

Q NOW IS IT CONSISTENT WTH YOUR RECOLLECTI ON THAT THE
BOOKSTORE EXPERI ENCED A SALES DECLI NE OF ABOUT 11 PERCENT FROM
THE FI SCAL YEAR ENDI NG IN 1993 TO THE FI SCAL YEAR ENDI NG I N
19957

A YES. I'M-- |I"MSORRY. ENDING IN FISCAL '93 TO '95. UM
I T"S ACTUALLY -- | THI NK THE DROP WAS | N FI SCAL YEAR THAT ENDED
IN " 94,

Q SO THERE WAS A DROP, AS YQU RECALL, FROM THE FI SCAL YEAR
ENDI NG I'N 1993 TO THE FI SCAL YEAR ENDI NG | N 19947

A. YES, THAT'S CORRECT.

Q AND THAT 11 PERCENT FI GURE | S CONSI STENT W TH YOUR
RECOLLECTI ON OF THE SALES DECLI NE?

A, YOU KNOW | T WAS -- | REMEMBER 11 PERCENT DROP, BUT | THI NK
THAT WAS OVER TWO YEARS, SO | THINK IT WAS 8 PERCENT AND THEN
3 PERCENT, SO | TH NK THAT REPRESENTS A TWO- YEAR PERI OD.

Q SO THE MAJORITY OF THE 11 PERCENT DROP, COR 8 PERCENT, CAME
IN THE FI RST FI SCAL YEAR PERI OD AFTER THE CONCLUSI ON OF FI SCAL
YEAR 19937?

A.  THAT' S CORRECT.

Q NOW OVER THE NEXT COUPLE YEARS AFTER THAT 11 PERCENT
DECLI NE, YOUR SALES WERE RELATI VELY FLAT. WOULD THAT BE
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CONSI STENT W TH YOUR RECOLLECTI ON?

A YES, THAT IS

Q AND MR GARCIA VENT OVER THIS WTH YOU. BASI CALLY SI NCE THE
FI SCAL YEAR ENDI NG ON JULY 31ST OF '97, ISN T IT THE CASE THAT
YOUR BOOKSTORE' S SALES HAVE ACTUALLY | NCREASED YEAR AFTER YEAR?
A, OUR BOOKSTORE SALES STARTED | NCREASI NG | N THE FOURTH QUARTER
OF ' 98, VWH CH CORRESPONDS EXACTLY W TH WHEN WE ADDED A THI RD
MORE SELLI NG SPACE TO QUR STCORE.

Q SO FOR THE YEAR THAT ENDED JULY 31ST, 1998, YOUR TOTAL SALES
FOR THAT YEAR DI D EXCEED YOUR TOTAL SALES FOR THE FI SCAL YEAR
ENDI NG FI SCAL YEAR -- |'M SORRY -- JULY 31ST, 1997, CORRECT?

A.  THAT' S CORRECT, YES.

Q NOW YQU VE ATTRI BUTED THE BOOKSTORE' S SALES DECLI NE I N THE
'93 TO '95 PERIOD, ROUGHLY, TO THE I NFLUX OF SUPERSTORES | N THE
CHI CAGO AREA; |'S THAT A FAI R STATEMENT?

A.  YES.

Q IN FACT, IF YOU RECALL I N YOUR DEPGCSI TION, WOULD I T BE FAIR
TO SAY THAT THE BOOKSTORE KEENLY FELT COWPETI TI ON FROM
SUPERSTORES BY 19947

A UM YES

Q ARE YOU AWARE OF WHETHER ANY BORDERS BOCOKS AND MJSI C STORES
EXI STED WTHIN 10 M LES OF YOUR BOOKSTORE LOCATI ON AS OF 1994?
A UM | -- | DONT TH NK SO

Q INFACT, DIDN T YQU TESTI FY AT YOUR DEPCSITION I TS YOUR
RECOLLECTI ON THAT THE FI RST BORDERS W THIN 10 M LES CF YOUR
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BOOKSTORE OPENED I N ABOUT '96 OR ' 97?

A.  YES.

Q YOU MENTI ONED A STORE ON NORTH M CHI GAN AVENUE I N CH CAGO, A
BORDERS STORE, CORRECT?

A, THAT' S CORRECT.

Q IS IT CONSISTENT WTH YOUR RECOLLECTI ON THAT THAT OPENED
SOMVETI ME I N 19957

A. | DON' T REMEMBER THE EXACT YEAR  BUT YES, | -- THAT SCOUNDS
APPROXI MATELY RI GHT.

Q YOU MENTI ONED A BORDERS BOOKSTORE | N, | BELI EVE, EVANSTON,
I LLI NO S?

A.  THAT' S CORRECT.

Q DO YOQU RECALL WHEN THAT OPENED?

A.  BELI EVE THAT OPENED I N ' 96.

Q AND | BELI EVE YOU MENTI ONED A BORDERS BOOKSTORE ON NORTH
CLARK AVENUE (SIC); IS THAT CORRECT?

THAT' S CORRECT.

DO YOU RECALL WHEN THAT BOOKSTORE OPENED?

Rl GHT AROUND THAT TI ME.

1995, '967

YEAH. MAYBE ' 97, BUT YES, RIGHT I N THAT RANGE.

SO THE 11 PERCENT SALES DECLI NE THAT YQU ATTRI BUTE TO

O>PO0>0>
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SUPERSTORE COVPETI TI ON, | N FACT, OCCURRED BEFORE YOU FACED ANY
COWPETI TI ON FROM A BORDERS W THI N ROUGHLY 10 M LES OF WOMVEN &
CH LDREN FI RST, CORRECT?

93

A, THAT'S CORRECT. BUT THERE WERE BORDERS THAT HAD CPENED | N
THE AREA | DESCRI BED AS OUR COWPETI Tl VE - -

Q THE 30-M LE RADI US?

A 25, 30-MLE, YES. AND | --

Q THERE IS NO BORDERS | N THE ANDERSONVI LLE NEI GHBORHOOD, | S
THERE?

A, THERE IS NOT YET.

Q WOULD YOU AGREE THAT WALDENBOOKS STORES HAVE EXI STED | N AND
AROUND THE CHI CAGO AREA SI NCE AT LEAST THE 1980S?

A. YES.

Q NOW YOU DON T ATTRI BUTE DECLI NI NG SALES | N THE EARLY 1990S
TO WALDENBOCKS, WOULD YQU?

A. | WOULD ATTRI BUTE VERY LI TTLE TO WALDENBOCKS, YES.

Q IN FACT, DO YQU RECALL I N YOUR DEPCSI TI ON SAYI NG THAT THE

| MPACT FROM WALDENBOOKS ON YOUR BOOKSTORE WAS ESSENTI ALLY

UNFELT?
A. | DON T RECALL SAYI NG THAT I N My DEPCSI TION, BUT AS | SAY, |
DON T THINK -- | DON T THI NK OUR SALES HAVE BEEN MJUCH AFFECTED

BY WALDENBOCKS.

Q SO WOULD YOU CONSI DER WALDENBOOKS A COWPETI TOR OF WOMEN &
CHI LDREN FI RST?

A. | CONSI DER EVERY BOOKSTORE A COVPETI TOR OF WOVEN & CHI LDREN
FI RST, BUT THERE ARE DECREES OF COVPETI TI ON.

Q SO YOU WOULD SAY THAT ANY VENDOR THAT SELLS BOCOKS THAT HAVE
SOVE OVERLAP W TH YOUR BOOKSTORE | S | N SOVME SENSE A COWPETI TOR?
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THAT' S CORRECT.
DO YOU FEEL THAT YOU VE EVER LOST SALES TO WALDENBOOKS?

UM | SUSPECT WE HAVE LOST SOMVE SALES TO WALDENBOOKS, YES.

SI GNI FI CANT SALES?

PROBABLY NOT SI GNI FI CANT SALES, EXCEPT, YOU KNOW PERCENTAGE
BY PERCENTAGE, EACH SALE IS SI GNI FI CANT, SO --

Q EARLIER YOU MENTI ONED THAT WHEN YOU OPENED YOUR BOOKSTORE,
THERE WAS A FEM NI ST OR WOMVEN STUDI ES BOOKSTORE | N THE LOOP AREA
OF CHI CAGO CALLED JANE ADAMS; | S THAT CORRECT?

A THAT' S CORRECT.

Q NOW IF | RECALL CORRECTLY, YOU SAID THAT THEY AREN T MJCH A
COMPETI TOR OF YOURS BECAUSE THEY WERE IN, QUOTE, A DI FFERENT
WORLD, UNQUOTE?

A | DIDN T SAY THEY WEREN T MUCH OF A COMPETITOR. | DI D SAY
THAT WE THOUGHT OF THEM AS EXI STING | N THE DI FFERENT WORLD, AND
| HOPE | EXPLAI NED EARLI ER WHAT | MEANT BY THAT. THEY WERE
CERTAI NLY A COMPETI TOR

Q VELL, WHAT DID YOU MEAN BY "A DI FFERENT WORLD'?

A. AS | -- AS | ALREADY DESCRI BED, | MEANT THAT THEY WERE
LOCATED DOANTOWN, THEY WERE | N AN OFFI CE BUI LDI NG ON THE 15TH
FLOOR. THEY WERE OPEN DOWNTOWN BUSI NESS HOURS. | THOUGHT OF IT
AS A DI FFERENT WORLD, DI FFERENT FROM OUR NORTH S| DE CHI CAGO

NEI GHBORHOOD.  BUT THERE' S NO QUESTI ON WE WERE COVPETI TORS.

Q NOWN DURI NG THE COURSE OF YOUR TESTI MONY, YOU VE TALKED
ABOUT THE BORDERS BOOKS AND MUSI C STORE ON M CHI GAN AVENUE,
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CORRECT?

A INM -- | DONT --

Q -- TESTI MONY TCDAY?

A | DONT -- | DONT -- | HAVEN T TALKED MJCH ABOUT THAT

PARTI CULAR STORE, | DON T THINK. BUT WHAT -- PERHAPS |F YOU ASK
YOUR QUESTI ON - -
Q VELL, YESTERDAY, YOU TALKED ABOUT THE FACT THAT YOU
CERTAI NLY DO COMPETE -- |' M SORRY.
ON THURSDAY YOU SAI D YOU CERTAI NLY DO COMPETE W TH
THE TEN BORDERS STORES | N THE CHI CAGO AREA, CORRECT?
A.  THAT' S CORRECT.
Q THAT | NCLUDES THE CHI CAGO BORDERS BOOKS AND MUSI C ON
M CHI GAN AVENUE, CORRECT?
A.  THAT'S CORRECT.
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YOU RE FAM LI AR WTH THE TERM "M RACLE M LE"?

SURE.

THAT' S A POSH SHOPPI NG AREA, DOWNTOAN CHI CAGO?

CORRECT.

NEAR THE LOOP?

NORTH OF THE LOCP. IT' S --

. BUT DO YOU CONSI DER THAT I N THE SAME WORLD AS WOMEN &
CHI LDREN FI RST I N TERMS OF COVPETI Tl VE MARKETPLACE?

A I TS ACTUALLY MORE IN THE SAME WORLD THAN | WOULD HAVE
THOUGHT JANE ADAMS WAS. I T'S A STORE FRONT. YQOU KNOW
PROM NENT STORE FRONT LOCATION. IT S IN AN AREA THAT ALL OF US
96
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SHOP. | T MAY BE POSH, BUT I, FOR | NSTANCE, SHOP, BUT --
M CH GAN AVENUE.

SO | MEAN, THERE ARE MANY -- YOU KNOW MANY OF THE
SAME CUSTOMERS THAT COME TO OUR STORE WOULD GO TO THAT STORE,
TOO.
Q NOW JANE ADAMS, UNLI KE BORDERS, WAS A SPECI ALTY BOOKSTORE
FOCUSI NG ON WHAT KI ND OF BOOKS THAT YOUR BOOKSTORE SELLS,
WOMEN S -- SOMVE FEM NI ST- TYPE BOOKS?
A, THAT' S RI GHT.
Q YET YOU THI NK THAT BORDERS ON M CHI GAN AVENUE I N M RACLE
MLE IS MORE OF A COVPETI TOR THAN WAS JANE ADAMS?
A, VELL, THERE' S A COUPLE TI ME FEATURES THAT | THI NK NEED TO BE
BU LT INTO THIS. JANE ADAMS CLOSED A NUMBER OF YEARS AGO.
BORDERS OPENED MORE RECENTLY. THE -- THE OVERLAPPI NG -- OVERLAP
IN STOCK HAS GROAN CONSI DERABLY, SO IT S A LITTLE -- IT'S SORT
OF LI KE COMPARI NG APPLES AND ORANGES TO THI NK OF, YOU KNOW WHAT
THI NGS VERE LI KE 21 YEARS AGO AND WHAT THEY' RE LI KE I N THE LAST
7 OR 8 YEARS.
Q ALL RIGHT. DO YOU KNOW WHAT THE CUSTOVER BASE IS FOR THE
M CH GAN AVENUE BORDERS?
A. DO | KNOWWHAT THEI R CUSTOMER BASE | S?

Q RIGHT.

A OH | ASSUME IT'S -- | ASSUME IT'S FAIRLY COWLEX. | DON T
KNOW ANY MORE THAN THAT, BUT |'M SURE, YOU KNOW [T S AN AREA
THAT TOURI STS COVE TO. | T'S AN AREA WHERE WORKERS -- YOU KNOW
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DAI LY WORKERS ARE. | T'S VI SI TED BY PEOPLE -- IT'S A REG ON

VI SI TED BY PEOPLE ALL OVER THE CHI CAGO AREA. SO | WOULD | MAG NE
IT'S A PRETTY COWPLEX CUSTOVER BASE.

Q DO YOU SUSPECT THAT THAT' S A DI FFERENT CUSTOMER BASE THAN
YOU HAVE AT WOMEN & CHI LDREN FI RST | N ANDERSONVI LLE?

A VELL, TO THE EXTENT THAT WE HAVE MANY OF THOSE SAME

FEATURES -- YOU KNON MANY PEOPLE FROM YOU KNOW FAR REG ONS
COVE TO MY NEI GHBORHOOD, NOT NECESSARI LY FOR THE SAVE REASONS.
BUT WE HAVE A LOT OF VI SI TORS TO OUR AREA, TOO. SO | TH NK MOST
OF THE SAME FEATURES | DESCRI BED, YES, | WOULD APPLY TO WOMEN &
CHI LDREN FI RST.

Q |'S ANDERSONVI LLE CONSI DERED A MAJOR DESTI NATI ON SHOPPI NG
AREA FOR PEOPLE | N THE CHI CAGO AREA?

A.  VELL, |F YOU MEAN BY THAT DO WE HAVE AS MUCH STREET TRAFFIC
IN THE COURSE OF DAY AS THE MAGNI FI CENT M LE, THE ANSWER WOULD
BE NO. BUT THERE ARE A LOT OF PEOPLE WHO TRAVEL TO

ANDERSONVI LLE. I T 1S QUI TE A WELL- KNOWN NEI GHBORHOOD.

Q NOW YOU D MENTIONED TH' S REG ON OF 25 TO 30 M LES AS YOUR
COWPETI TI VE AREA. DO YOU KNOW WHAT THE POPULATI ON |'S OF THAT
COVPETI Tl VE AREA?

A.  OF THE ENTI RE COMPETI Tl VE AREA?

Q VES.

A.  EIGHT MLLION PECPLE, MAYBE.

Q SO YOU DRAW FROM A CUSTOVER BASE OF 8 M LLI ON PEOPLE?

A.  YES.
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Q AND ONE OF THE REASONS YOU SAI D THAT YOU COWETED W TH
BORDERS | S THAT YOU COVPETE FOR CUSTOMERS I N THI S SAME REG ON
THAT YOU SAY HAS 8 M LLION PECPLE IN I T, CORRECT?

A.  YES.

Q YQU ALSO SAI D THAT THERE'S AN OVERLAP OF TI TLES. | BELI EVE
THAT YOU SPECI FI CALLY MENTI ONED ON SEVERAL OCCASI ONS AN AMY TAN



NOVEL?
A. | WAS JUST PULLI NG THAT UP FOR A CONSI STENT EXAMPLE, YES.

Q DO YOU TH NK THAT THAT' S SOLD AT K- MART?

A UM | DONT -- ACTUALLY | DON' T -- | DON T KNOW WHAT K- MART
CARRIES. | REALLY DON' T KNOW THE ANSWER TO THAT.

Q DO YOU KNOW | F THEY CARRY BOOKS?

A. | KNOW THAT THEY CARRY BOOKS. | DON'T --

Q DO THEY --

A. | DONT THINK |' VE EVER BEEN IN A K- MART, SO | DON T KNOW

VWHAT KI NDS OF BOCKS.

Q SO YOQU DON' T KNOW WHETHER THEY M GHT BE FRONT LI ST OR
BACKLI ST?

A MY -- YOU KNOW CERTAINLY | HAVE -- | HAVE A NOTION I N MY
HEAD, BUT SINCE | CAN T CONFI RM THAT BY MY OAN EXPERI ENCE, |
WOULDN T TESTIFY TO IT.

Q EARLIER TODAY, YOU SPOKE ABOUT KNOW NG WHAT TERMS YOU RE
GETTI NG AND CONFI RM NG THAT W TH THE RED BOOK TERMS BY FI LLI NG
OUT PURCHASE ORDERS AND PLUGAE NG I N THE DI SCOUNT, CORRECT?

A, YEAH  COVPUTER- GENERATED PURCHASE ORDERS.
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Q SO WHEN THERE' S A COVPUTER- GENERATED PURCHASE CRDER, YQU

WOULD CONFI RM THAT THE DI SCOUNT CORRESPONDS TO THE RED BOCK,

CORRECT?

A. | COULD CON -- WAIT. SAY THAT AGAIN.

Q VWHAT I'M TRYING TO GET AT IS YOU SAI D THAT YOU KNOW THAT YQU

PURCHASE ON THE RED BOCOK TERMS I N UP TO 90 PERCENT OF CASES

BECAUSE WHEN YOU COVPLETE A PURCHASE ORDER, YOQU RE VERI FYI NG

THAT THE TERV5S ON THE PURCHASE ORDER CORRESPOND TO THE RED BOOK?

A | -- YES, | COULD DO THAT. | DON T DO THAT ON EVERY -- |

ALVAYS -- | ALWAYS CHECK THE RED BOCOK TO MAKE SURE THAT |'M

GETTI NG THE BEST POSSI BLE TERMS FOR THE PURPOSES OF THAT ORDER
IN OTHER WORDS, | NEED TO MAKE SURE |'VE GOT THE

M NI MUM NUMBER OF BOOKS TO GET THEIR, YOU KNOW 40 PERCENT OR 42

OR 44, WHATEVER I T IS, DI SCOUNT. AND THAT -- YES, | ALWAYS DO

THAT. |'M NOT SURE WHAT ELSE YOU RE ASKI NG

Q VELL, EARLIER TODAY, YOQU D SAID THAT THE COVPUTER CALCULATES

THE AMOUNT DUE I N A PURCHASE ORDER, THAT YQU JUST PLUG IN THE

DI SCOUNT?

A YES, | -- YOU KNOW OUR COVPUTER SYSTEM DOES THAT. | DON T

DO THAT ROUTI NELY -- | MEAN -- | CHECK THE RED BOOK FOR TERMS.

1" M NOT | NTERESTED ON EACH G VEN ORDER TO KNOW SPECI FI CALLY WHAT

THE TOTAL OF THAT ORDER IS. | MEAN --

Q SO -- SO INFACT, YOU DON T PLUG I N THE DI SCOUNT TERMS?

A VE DO --

Q ONA--
100
A VWEDONT-- 1 DONT PAY A LOT OF ATTENTION TOIT. I T S NOT

| MPORTANT TO ME TO KNOW SO I T'S NOT A PROCEDURE THAT' S FOLLOWED
REGULARLY. | T S A PROCEDURE WE COULD DO.

Q OKAY. THAT'S WHAT | WANTED TO CONFI RM THAT, I N FACT, YQU
DON' T CONFI RM RED BOOK TERMS EVERY Tl ME BY PLUGG NG THEM - -

A OH NO

Q -- INTO A PURCHASE ORDER?

A, NO | DO CONFI RM RED BOOK TERMS. | LOOK AT THE RED BOCK,
CONFI RM THOSE TERMS. | DON T NECESSARI LY TRANSFER THE DI SCOUNT
CCDE | NTO THE COWUTER, ' CAUSE THAT' S | MVATERI AL TO ME. | WANT
TO MAKE SURE |'M GETTI NG THOSE TERM5, BUT IT DOESN T -- IT'S AN
| MVATERI AL PART OF THE COMPUTER SYSTEM | COULD USE I T OR NOT.
YOU KNOW |F I WANTED TO, | COULD, BUT IT'S NOT -- |I'M STILL

CONFI RM NG THE TERMS.

. VELL, IF YOU RE GO NG THROUGH THE PROCESS OF CONFI RM NG THE
TERMS | N THE RED BOOK EVERY TI ME, WHY DON' T YOU JUST PLUG THE
NUMBER | NTO THE PURCHASE ORDER?

A I TS AN EXTRA STROKE, YOU KNOW AND | DON T NEED THAT

I NFORVATI ON FOR ANYTHI NG THE | NFORMATI ON THAT IS CRITICAL TO
ME IS THAT |I' M MEETI NG RED BOOK TERMS WHEN | ' M GENERATI NG THAT

ORDER SO THAT |' M GETTI NG THE BEST PCSSI BLE TERMS ON THAT ORDER
Q SOIF | LOOKED AT YOUR PURCHASE ORDERS, THEY WOULD TELL ME

NOTHI NG ABQUT THE TERMS THAT YOU RE PAYI NG?

A, YOU COULDN T RELY ON WHAT My PURCHASE ORDER SAlI D BECAUSE V\E
DON T -- YOU KNOW AS OFTEN AS NOT DON' T PLUG I N THE DI SCOUNT
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FOR EACH ORDER.
Q DCES THE BOOKSTORE MAI NTAI N ANY KINDS OF RECORDS SUCH AS ON
A SPREADSHEET ON WHI CH YOU TRACK STOCK OFFERS?

A. NO NOT ON A-- | MAINTAIN RECORDS, BUT | DONT DOIT ON A
SPREADSHEET.

Q VWHAT KIND OF RECORDS?

A AFILE ITS-- 1 HAVE A FILE THAT HAD -- THAT | KEEP BY

QUARTERS THAT HAVE STOCK - - OPERATI VE STOCK OFFERS IN I T, AND I
REFER TO THOSE WHEN | ' M PLACI NG ORDERS.
Q SO THESE WOULD ACTUALLY BE THE PHYSI CAL STOCK COFFERS THAT
YOU WOULD HAVE I N A FILE?
A.  THAT' S CORRECT.
Q AND YQU SAID YOQU KEEP THEM FOR EACH QUARTER FOR WHI CH THEY
APPLY?
A RIGHT.
Q BUT YOU DON T HAVE ANY KIND OF HI STORI CAL RECORDS THAT WOULD
SHOW WHETHER YOU WERE TAKI NG ADVANTAGE OF A STOCK OFFER, OR ONE
WAS MADE AVAI LABLE TO YOU RATHER, FOUR YEARS AGO?
A NO
Q AND VE SAW SOVE EXAMPLES OF STOCK OFFERS IN MR GARCI A' S
EXAM NATI ON, 5576, EXHIBIT, AND 5582, ONE CF WHI CH WAS
HANDWRI TTEN, ONE OF WHI CH WAS A FAXED ORDER W TH HANDWRI TTEN
CHANGES ON I T.

THOSE WOULD BE THE EXAMPLES OF THE KI NDS OF THI NGS
THAT YOU WOULD HAVE IN THI S LOCSE FOLDER?
102

A, NO THOSE ARE LESS OFTEN EXAVPLES BECAUSE MOSTLY THEY
AREN T -- YOU KNOW MOSTLY THERE AREN T MODI FI CATI ONS, AND
MOSTLY | RECElI VE THOSE I N PRI NTED FORM

BUT AS |'VE ALREADY TESTI FI ED, OCCASI ONALLY THEY' RE
TAKEN, YOQU KNOW -- THEY' RE TAKEN I N THAT FORM WHERE | WRI TE THEM
DOVWN ACCORDI NG TO THE DI RECTI VES OF A SALES REP.
Q SO THERE ARE CASES, | N FACT, WHERE YOU DON T HAVE A
PREVRI TTEN STOCK OFFER. | T WLL, RATHER, BE THE CASE THAT A
PUBLI SHER REPRESENTATI VE CALLS YOU AND YOQU -- AND DI CTATES TO
YOU THE TERMS OF STOCK OFFER?
A.  YES.
Q AND YOU DON' T KNOW I N THOSE CASES WHETHER THOSE DEALS ARE
MADE AVAI LABLE TO OTHER RETAI LERS, DO YQU?
A. | AM CONFI DENT THAT NEVER I N 21 YEARS HAS A PUBLI SHER S REP
CALLED ME AND SAID, "HERE'S A STOCK OFFER THAT |' M NOT' OFFERI NG
TO ANYBCDY ELSE. | JUST THOUGHT, HEY, |'LL CALL ANN AT WOVEN &
CHI LDREN FI RST AND G VE HER A SPECI AL STOCK OFFER. I'M -- I T
WOULD BE -- I T'S JUST QUT OF THE QUESTI ON THAT THOSE WEREN T
OFFERED TO EVERYBODY ELSE.
Q VELL, THAT REALLY WASN T MY QUESTI ON.

MY QUESTI ON WAS, YOU HAVE NO DI RECT KNOW.EDGE THAT
STOCK OFFERS THAT YOU RECEI VE ARE MADE AVAI LABLE TO OTHER
RETAI LERS?
A. | HAVE NO DI RECT KNOALEDGE OF THAT, BUT --
Q AND WE LOOKED AT THAT HANDWRI TTEN PAGE STOCK COFFER. WE
103

LOOKED AT A PREPRI NTED STOCK OFFER THAT HAD HANDWRI TTEN CHANGES
ONIT. YOU DON T KNOW | N FACT, WHETHER OTHER RETAI LERS HAVE
RECElI VED FROM PUBLI SHERS' REPRESENTATI VES THOSE SAME CHANGES, DO
YOu?

A. | AM ABSOLUTELY CONFI DENT THAT EVERYBODY RECEI VED THOSE SAME
STOCK OFFERS, YES.

Q YOU RE ABSOLUTELY CONFI DENT THAT EVERYBODY RECEI VED A WOVEN
STUDI ES RETAIL STOCK OFFER?

A, OH YES. | KNOWTHAT. | KNOW THAT.

Q AND HOW DO YOU KNOW THAT?

A. | KNOW THAT BECAUSE | KNOW WE HAVE NEVER BEEN OFFERED -- IT
WAS ABSCLUTELY ROUTI NE IN THE ORDER OF BUSI NESS W TH RANDOM
HOUSE - - | EXPLAINED TO YOU BEFORE. THEY OFFERED CATEGORY STOCK
OFFERS | N MANY CATEGORI ES. GARDENI NG, AFRI CAN AMERI CAN STUDI ES,
NATURE -- | CAN REMEMBER A NUMBER COF SUBJECTS. WOMEN S STUDI ES

WAS JUST AN EXAMPLE OF THAT.
Q AND, AGAIN, YOU RE MAKI NG THE ASSUMPTI ON BECAUSE THI S I S
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CFFERED TO YOQU, IT'S OFFERED TO EVERYBODY?

A, THAT' S CORRECT.

Q NOW YQU TALKED ABOUT CO-OP EARLI ER TCDAY AND, I N

PARTI CULAR, CO-OP FOR DI SPLAY OF BOOKS, CORRECT?

A.  YES.

Q NOW ISN T IT THE BOOKSTORE' S PRACTI CE TO APPROACH THE

PUBLI SHER TO SEE | F CO OP FUNDS ARE AVAI LABLE FOR SOVETHI NG THAT
YOU WANT TO DO?
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A, THAT' S CORRECT.
Q IN OTHER WORDS, YQU | NI TI ATE THE REQUEST FOR CO- CP BASED ON
VWHAT YQU -- THE BOOKSTORE WANTS TO PROMOTE, CORRECT?
A VELL, THAT'S CORRECT TO SOME EXTENT. |IF WE' RE -- THE TI ME
VWE MOST OFTEN USE CO- OP | S WHEN WE' RE HAVI NG AN AUTHOR AT THE
STORE, AND ABSOLUTELY ROUTI NELY WHEN WE' RE HAVI NG AN AUTHOR AT
THE STORE, | APPROACH THE PUBLI SHER S REP ABOUT WHAT AVAI LABLE
CO- OP VEE HAVE.
Q NOW IS THE SAME TRUE W TH RESPECT TO DI SPLAYS, THAT VWHEN
YOU WANT TO DI SPLAY A BOOK PERHAPS | N CONNECTI ON W TH AN AUTHOR
EVENT THAT YOU W LL CONTACT THE PUBLI SHER, SEEK TO GET CG OP FOR
THAT DI SPLAY?
A NO ACTUALLY THAT'S NOT TRUE. THOSE WOULD BE WHEN - - |
COULD G VE YOQU AN EXAMPLE TO CLARI FY, BUT I F YOU RE CONTENT W TH
A SIMPLE "NO " |'LL LEAVE | T AT THAT.

. VELL, ISN T IT THE CASE THAT YOU CONSI DER YOURSELF AN

| NDEPENDENT BOOKSELLER AND YOU DON' T WANT THE BOOKSTORE -- |'M
SORRY - - THE PUBLI SHER DI CTATI NG TO YOU WHAT BOOKS TO DI SPLAY
PROM NENTLY I N YOUR BOOKSTCRE?
A, OH, THAT'S CERTAINLY TRUE.
Q SO YOU WOULD SAY -- OR WOULD YOU AGREE W TH THE STATEMENT
THAT YOU DON T DI SPLAY BOOKS | N YOUR STORE BECAUSE YOU GET
COOPERATI VE ADVERTI SEMENT CREDI T?
A.  THAT' S CORRECT.
Q IN FACT, YQU' D PREFER NOT TO DI SPLAY BOOKS | N YOUR W NDOW OR
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ON AN ENDCAP DI SPLAY, FOR EXAMPLE, SIMPLY BECAUSE COOPERATI VE
ADVERTI SI NG MONEY | S AVAI LABLE FOR DI SPLAYI NG PARTI CULAR BOOK?
A. | WOULDN T DI SPLAY A BOOK THAT | DI DN' T WANT TO DI SPLAY
PROM NENTLY SI MPLY BECAUSE THERE WAS CO-OP MONEY AVAI LABLE FOR
THAT. IT --

YOU KNOW I T'S -- LUCKILY, IT' S OFTEN ENOUGH THE CASE
THAT THERE IS CO-OP MONEY AVAI LABLE -- DI SPLAY ALLOANCE MONEY
AVAI LABLE FOR BOOKS THAT | WOULD -- YOU KNOW | WANT TO DI SPLAY
THAT | CAN TAKE ADVANTAGE OF THAT SQOMETI MES.

BUT THAT'S THE DIRECTION I T WORKS. | NEVER DI SPLAY A
BOOK BECAUSE THERE' S CO- OP AVAI LABLE.
Q SO THERE ARE S| TUATI ONS WHERE CO-OP | S AVAI LABLE FOR THE
DI SPLAY OF A BOOK AND YOU LL DECLI NE THAT OFFER BECAUSE YQU
DON T WANT TO DI SPLAY THE BOOK?
VELL, IT MAY NOT FIT IN OUR --
Rl GHT.
YES. VARI ETY OF REASONS, YES.
. SO ESSENTI ALLY, YOU WOULD PREFER TO HAVE CONTROL OVER VWHAT
YOQU DI SPLAY | N YOUR BOOKSTORE?
A. | WOULD PREFER TO HAVE CONTROL OVER WHAT | -- | DO - -
Q AS OPPCSED TO HAVI NG THE PUBLI SHER DI CTATE TO YOU BECAUSE
THERE' S SOME CO- OP MONEY AVAI LABLE?
A, VELL, THE PUBLI SHER CANNOT DI CTATE TO ME WHAT |I'M GO NG TO
DO IN My STORE, SO --
Q SURE. BUT IT MAY MEAN THAT YOU DECLI NE SOME CO-OP CREDI T
106
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BECAUSE YOU DON' T WANT TO DI SPLAY A PARTI CULAR BOOK, CORRECT?
A, YES.

Q SOIS IT CORRECT TO SAY THAT YOU PLACE A VALUE ON THE SPACE
THAT YOU HAVE AVAI LABLE FOR DI SPLAY I N YOUR STORE?

A.  OF COURSE.

Q AND IF A BOOK | S SOVETH NG THAT YOU PREFER NOT TO DI SPLAY,
THEN THE CO- OP MONEY COFFERED BY A PUBLI SHER FOR A BOOK THAT YQU
DO NOT WANT TO DI SPLAY IS NOT ENOUGH TO COVPENSATE YOU FOR THE
VALUE OF THAT SPACE, | S THAT CORRECT?
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A. COULD YQU JUST SAY THAT ONCE MORE? | JUST WANT TO MAKE SURE
['"M --

Q |F THE PUBLI SHER | S OFFERI NG YOU MONEY, CO-CP CREDIT TO

DI SPLAY A BOOK THAT YOU DON' T WANT TO DI SPLAY, THAT MEANS THAT
THE MONEY OR THE CO-OP CREDI T THAT THEY' RE OFFERI NG | SN' T ENOUGH
TO COVWPENSATE YOU FCOR PUTTI NG THAT BOOK ON AN END CAP OR ON A
TABLE DI SPLAY, CORRECT?

A.  THAT' S CORRECT.

Q EARLIER, YOU HAD SAI D THAT YOU VE NEVER TAKEN -- THE
BOOKSTORE, RATHER, HAS NEVER TAKEN AN AUTOVATI C DEDUCTI ON FCR
DEFECTI VE OR DAMAGED BOOKS THAT NMAY BE SENT BY A PUBLI SHER,
CORRECT?

A, THAT' S CORRECT.

Q HAVE YOU EVER ASKED FOR SUCH AN AUTQVATI C STATI STI CAL
DEDUCTI ON?

A, NO WE HAVE NOT.
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Q NOW YOU WERE HERE I N THE COURTROOM LAST WEEK, WERE YOU NOT?
A | WAS -- | WAS HERE OFF AND ON, VYES.

Q WERE YOU HERE FOR THE TESTI MONY OF Ms. GAIL SEE?

A. | WAS HERE FOR A GOOD PART OF IT.

Q DO YOQU RECALL WHERE Ms. SEE ADM TTED THAT ST. MARTI NS PRESS,

FOR EXAMPLE, HAS A STATI STI CAL RESERVE AVAI LABLE TO BOOKSELLERS
VWHO WANT TO TAKE ADVANTACGE OF THAT TERW?
A. | DI D HEAR THAT.
Q HAVE YOU EVER SOUGHT TO TAKE ADVANTAGE OF THAT TERM?
A NO

VR, HEI DEMAN: THAT'S ALL THE QUESTI ONS THAT | HAVE
FOR NOW YOUR HONCR

THE COURT: REDI RECT.

MR MACH: THANK YOU, YOUR HONOR | JUST HAVE A
COUPLE OF QUESTI ONS FOR YOU HERE TODAY.

REDI RECT EXAM NATI ON

BY MR NMACH:
Q FIRST, YOU WERE JUST ASKED QUESTI ONS ABQUT LOCATI ONS OF
BORDERS STORES AND HOW THEY RELATED TO THE DECLI NE | N SALES THAT
YOU EXPERI ENCED.

| BELI EVE YOU WERE ASKED ABOUT THE '93 TO ' 95 PERI OD
WHERE YQU TESTI FI ED THAT THERE WAS A DECLI NE; | S THAT CORRECT?
A, THAT' S CORRECT.
Q AND YOU WERE ASKED WHETHER DURI NG THAT PERI OD ANY BORDERS
STORES WERE LOCATED WTHIN 10 M LES OF YOUR STORE;, | S THAT
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CORRECT?
A THAT' S CORRECT.

Q YOU VERE ALSO ASKED ABOUT A NORTH -- A STORE ON NORTH

M CH GAN. DO YOU KNOW HOW FAR THAT STORE |'S FROM YOUR STORE?
A THE BORDERS STORE ON NORTH M CHI GAN AVENUE?

Q YES.

A YEAH |IT S PROBABLY FOUR FIVE MLES -- OH NO |'M SORRY.

I T'S PROBABLY SI X M LES FROM OUR CURRENT STORE.

OKAY. AND WAS THAT STORE OPENED | N 19957

| TH NK SO

AND YOUR FI SCAL YEAR ENDS IN JULY; |S THAT Rl GHT?

END OF JULY, YES.

OKAY. SO WAS THAT STORE W THIN 10 M LES OF YOUR STORE
OPENED DURI NG THE ' 93 TO ' 95 PERI OD THAT YOU VERE REFERRI NG TO?
A YES.

Q OKAY. YOU WERE ASKED ABOUT MORE BORDERS STORES, |S THAT
CORRECT, | N YOUR CROSS EXAM NATI ON?

A YES.

Q AND, AGAIN, YOU -- YOU HAVE DEFI NED YOUR COMPETI TI VE REG ON
AS YOU UNDERSTAND | T TO BE WHAT, IN THI S CASE?

A TVENTY- FI VE TO TH RTY M LES.

Q AND ARE YOU AWARE OF WHETHER ANY OTHER BORDERS STORES OTHER
THAN THE ONE ON NORTH M CHI GAN WERE LOCATED W THI N YOUR

COVPETI TI VE REG ON DURI NG THE ' 93 TO ' 95 PERI OD OF SALES

DECLI NE?
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A. UM YES.



©CoO~NOUITAWN

©Coo~NOUA~WN PR

NP RRRR R PR R
COWONOUDNWNRERO

WERE THERE MORE THAN FI VE?

UH, WTHI N THE 10-M LE?

NO, SCRRY. W THI N YOUR COWPETI Tl VE REG ON - -

CH.

-- AS YOU VE DEFINED I T, THE GREATER CHI CAGO - -

MORE THAN FI VE BORDERS STORES BY 1995? YES.

YOU VWERE ASKED ABOUT YOUR TERMB OF SALE, AND YOU WERE ASKED
O\l CROSS- EXAM NATI ON ABQUT YOUR AVERAGE DI SCOUNTS. AND YOQU WERE
ASKED WHERE YOU WOULD HAVE TO LOOK AND WHAT DOCUMENTS YOU WOULD
HAVE TO RELY ON TO DETERM NE YOUR AVERAGE DI SCOUNTS; | S THAT
CORRECT?

A, RICGHT. THAT'S CORRECT.

Q OKAY. My QUESTION IS SLIGHTLY DI FFERENT. FOR THE 80 TO

90 PERCENT OF BOOKS THAT YOU PURCHASED ACCORDI NG TO THE RED BOOK
TERMS, | F YOU WANTED TO COMPARE, FOR EXAMPLE, YOUR TRADE TERMS
WTH A G VEN PUBLI SHER W TH ANOTHER STORE' S TRADE TERMS OF A

G VEN PUBLI SHER, WHERE WOULD YOU HAVE TO LOOK TO DETERM NE YOUR
TRADE TERMS?

A.  THE RED BOOK.

Q AND | F YOU VEENT LOCKI NG AT OTHER LI NES, FOR EXAMPLE, MASS
MARKET, SAME QUESTI ON. WHERE WOULD YOU HAVE TO LOOK FOR THE 80
TO 90 PERCENT OF YOUR PURCHASES THAT ARE NOT ACCORDI NG TO STOCK
OFFERS?

A.  THE RED BOOK.
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Q OKAY. NOW ON THE SUBJECT OF STOCK OFFERS, AND THIS IS

GO NG TO BE MY FI NAL COUPLE OF QUESTI ONS HERE, YQU VE -- YOU VE
BEEN SHOMWN SEVERAL STOCK OFFERS, BOTH ON DI RECT EXAM NATI ON AND
ON CRCSS- EXAM NATION;, |'S THAT RI GHT?

A, THAT' S RI GHT.

Q | SHOWED YOU A FEW AND | BELI EVE THE DEFENDANTS NMAYBE SHOWED
YQU FIVE; IS THAT ABOUT RI GHT?

A, THAT SOUNDS RI GHT.

Q AND HOW MANY | NVO CES DI D YOU SAY YOU RECEI VED IN A G VEN
YEAR?

A.  THOUSANDS AND THOUSANDS.
Q AND SO IS THAT TRUE FROM 1994 TO THE PRESENT?
A.  YES.
Q  OKAY.

MR MACH: | HAVE NOTH NG FURTHER

THE COURT: ANY RECROSS?

YOU MAY STEP DOWN.

CALL YOUR NEXT -- OH, YOU HAVE SOVE? EXCUSE ME.

MR GARCI A:  VERY BRI EF, YOUR HONCR

RECROSS- EXAM NATI ON

BY MR GARCI A:
Q PRIOR TO TESTI FYI NG HERE TODAY, HAVE YOU PREPARED ANY
ANALYSI S OR SUMVARY OF YOUR ACTUAL PURCHASE TRANSACTI ONS TO
DETERM NE FOR ANY G VEN YEAR OR FOR ANY d VEN PUBLI SHER THE
ACTUAL PRI CES THAT YQU VE PAI D FOR BOCKS?
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A. HAVE | -- FOR ANY G VEN YEAR --
Q RIGHT.
A -- MADE AN ANALYSI S OF THE ACTUAL PRICES |'VE PAID FOR
BOOKS?
Q RIGH.
A NO
MR GARCIA: | HAVE NO FURTHER QUESTI ONS, YOUR HONCR.
MR HEIDEMAN. | HAVE NOTHI NG FURTHER

THE COURT: ALL RIGHT. YOU MAY STEP DOV

CALL YOUR NEXT W TNESS.

MR. YOUNG  PLAINTIFFS CALL LI NDA M LLER.

THE CLERK: PLEASE RAI SE YOUR RI GHT HAND.

LI NDA M LLER,

CALLED AS A W TNESS FOR THE PLAI NTI FFS, HAVI NG BEEN DULY SWORN,
TESTI FI ED AS FOLLOWE:

THE CLERK: THANK YOU. PLEASE BE SEATED. PLEASE
STATE YOUR FULL NAME AND SPELL YCUR LAST NAME FOR THE RECCORD.

THE WTNESS: LINDA MLLER, MI-L-L-E-R

DI RECT EXAM NATI ON

BY MR YOUNG
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Q MRNING M. MLLER

A MORNI NG

Q HAVE YOU EVER WORKED FOR THE AMERI CAN BOOKSELLERS
ASSCCI ATI ON?

A, YES, | HAVE.

112

Q WOULD YOQU TELL THE COURT DURI NG WHAT PERI ODS OF TI ME YOQU
WORKED FOR THE AMERI CAN BOOKSELLERS ASSOCI ATI ON?

A, FROM JULY 1990 TO JANUARY 2000, | WORKED W TH THEM

FULL- Tl ME.

Q AND HAVE YOU WORKED AT THE -- CAN | CALL I T THE ABA?

A, SURE.

Q HAVE YOU WORKED AT THE ABA SI NCE THEN?

A. 1 -- FROM JANUARY 2001 TO M D-MARCH, | WORKED THERE ON A
TEMPORARY BASI S ON THE ABA BOOK BUYERS HANDBOOK, THE RED BOCK.
Q THAT WAS THI S YEAR?

A.  YES.

Q VWHAT VWERE YOUR DUTI ES DURI NG THE TI MES THAT YOU WORKED FOR
THE ABA?

A, FROM 1990 TO 1998, | WAS BOOK PUBLI SHI NG DI RECTOR. FROM
1998 TO 2000, | WAS BOOKWEB CONTENT EDI TOR

Q AND I N THOSE PGSI TI ONS THAT YOU HELD, WHAT SPECI FI C DUTI ES
D D YOU PERFORM?

A, AS BOOK PUBLI SHI NG DI RECTOR, | SUPERVI SED THE EDI TI NG,
PROCFREADI NG, AND PRODUCTI ON ASPECTS OF THE ABA BOOK PUBLI SHI NG
PROGRAM AS BOOKWEB CONTENT EDI TOR, | CONTI NUED TO DO BOCK
PUBLI SHI NG, AND | ALSO WORKED ON GATHERI NG AND EDI TI NG MATERI AL
FOR ABA' S TRADE WEBSI TE.

Q YOU MENTI ONED THE TRADE WEBSI TE. | S THAT CALLED BOOKWEB?
A,  BOOKWEB.

Q AND IS THAT CREATED AS AN E- COMMERCE | NTERNET SERVI CE?
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A. NO ABSCLUTELY NOT. [IT S AN I NFORVATI ON RESCURCE FOR THE
BOOK TRADE.

Q AND BEFORE YOU JO NED THE ABA, WHAT JOB RESPONSI BI LI TI ES HAD
YOU HAD | N THE WORKI NG WORLD?

A. | WORKED I N EDI TORI AL, PROCFREADI NG AND PRODUCTI ON AREAS FOR
A NUMBER OF OTHER COVPANI ES.

Q SO YOUR ENTI RE CAREER HAS BEEN OF A PROOFREADI NG, EDI TORI AL,
PRODUCTI ON NATURE; | S THAT RI GHT?

A.  YES.

Q YOQU RE NOT RESPONSI BLE FOR THE CONTENT OF ANY OF THE ABA
PUBLI CATI ONS PER SE?

A, JUST THE EDI TORI AL ASPECTS.
Q HAVE YOU EVER BEEN A BOOKSELLER?
A. NO | HAVE NOT.
Q ARE YOU FAM LI AR W TH SOVETHI NG CALLED THE ABA HANDBOOK?
A. YES, | AM
Q WE VE CALLED I T THE RED BOOK?
A RED BOOK.
Q ANDIT SEXHBITS 1 THROUGH 7 --
A UM HW
Q -- INTH'S CASE.
HOW ARE YOU FAM LI AR W TH THAT DOCUVENT, THE ABA
HANDBOOK?
A. | WAS PRI MARI LY RESPONSI BLE FOR COMPI LI NG AND EDI TI NG THE

MATERI ALS THAT WERE SUBM TTED TO US FCR THAT BOOK.
114

Q AND HOW DI D YOU DETERM NE WHAT | NFORVATI ON WOULD GO I N THE
BOOK?
A, THAT WAS NOT' My DECI SI ON.
. 1T --
2. WE USED WHAT MATERI ALS WERE G VEN TO US BY THE PUBLI SHERS,
VENDCRS.
Q SO YQU DI D NOT MAKE A DETERM NATION, YOU SIMPLY RECEIVED I T
AND MADE SURE | T WAS | N THE BOCK?
A, YES.
Q DI D YOQU PROVI DE ANY ORI G NAL DATA FOR THE RED BOCOK?
A. NO | DI D NOT.
Q HOWOFTEN IS THE RED BOOK PUBLI SHED?
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A. | T"S AN ANNUAL PUBLI CATI ON.

Q ALL RIGHT. AND HAS THAT ALWAYS BEEN | TS PUBLI CATI ON CYCLE?
A I T'S ALVMAYS BEEN ANNUAL. BY DESI GN, THERE WAS NO BOCK
COPYRI GHT I N 1996, BUT THE BOOK THAT WOULD HAVE BEEN PUBLI SHED
I'N NOVEMBER OF 1996 WAS PUBLI SHED I N THE FI RST QUARTER OF 1997.
Q SO WAS THERE A YEAR GAP OR --

A NO |IT WAS JUST A MOVI NG BACK OF THE PRODUCTI ON SCHEDULE BY
A FEW MONTHS.

Q WHAT IS YOUR -- DO YOU HAVE AN UNDERSTANDI NG OF THE PURPCSE
OF THE RED BOOK?

A YES

Q WHAT IS YOUR UNDERSTANDI NG OF | T?

A, IT'S TO PROVI DE A RESOURCE TOOL FOR BOOKSELLERS TO G VE THEM
115

| NFORVATI ON FROM THE PUBLI SHERS, WHOLESALERS AND DI STRI BUTORS
THAT WOULD FACI LI TATE THEI R ORDERI NG, RETURNS, AND OTHER DAl LY
OPERATI ONS.
Q ALL RIGHT. YOU MENTI ONED THE ABA MEMBERS JUST NOWP
A R GHT.
Q | HAVE IN FRONT CF YOU A THI N FOLDER

AND, YOUR HONCR, | BELIEVE YOQU HAVE I T AS VELL.

THE COURT: YES.

MR YOUNG  COUNSEL HAS IT AS WELL. TH'S, YOUR
HONOR, HAS BEEN DESI GNATED - -

(PAUSE | N THE PROCEEDI NGS.)

THE CLERK: OH, | HAVE IT.

THE COURT: OKAY.

MR YOUNG WE VE MARKED THIS AS EXHI BI T 6A, YOUR
HONOR. AND IT IS, FOR THE RECORD, THE FI RST NI NE PAGES OF WHAT
ISEXHBIT 6. AND WE VE DONE | T THI S WAY SI MPLY BECAUSE I T' S
EASI ER TO HANDLE AND THESE WERE THE ONLY PAGES THAT WLL BE
REFERRED TO SO THE COURT DOESN T HAVE TO USE THE LARGE BOOK

THE COURT: ALL RIGHT.
BY MR YOUNG
Q |'D LIKE TO ASK YOU TO LOOK TURN YOUR ATTENTI ON TO PAGE 8.

(PAUSE I N THE PROCEEDI NGS. )

BY MR YOUNG
Q AND IF YOU LOOK AT THE TOP OF PACGE 8, DO YOU SEE WHERE I T
SAYS "FOR ABA MEMBERS ONLY"?
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A.  YES.

Q AND DO YOU SEE ON THE SECOND PARAGRAPH WHERE | T SAYS "THE

ABA BOOK BUYERS S HANDBOOK | S FOR ABA MEMBERS ONLY. WE DO NOT

SELL, LEND OR G VE IT TO NON- MEMBERS UNDER ANY Cl RCUMSTANCES,

NOR MAY ANYONE ELSE DO SO THE HANDBOOK |'S NOT FOR RESALE.

ADDI TI ONAL COPI ES ARE AVAI LABLE TO ABA MEMBERS FOR $75 EACH. "
DO YOU SEE THAT?

A YES, | DGO

Q DO YOQU HAVE AN UNDERSTANDI NG OF WHY THAT STATEMENT OF PCLI CY
I'S CONTAI NED | N THE HANDBOCOK?

A, YES, | DO

Q WHAT IS THAT?

A, THE HANDBOOK WAS CONSI DERED TO BE SUCH A VALUABLE RESOURCE
THAT I T WAS THOUGHT THAT G VING I T ONLY TO MEMBERS PROVI DED A
VERY STRONG | NCENTI VE FOR BOOKSTORES TO JO N AND ALSO TO

MAI NTAI N THEI R MEMBERSHI P.

Q SO TO MAKE PEOPLE WANT TO JO N THE ABA?

A.  YES.
Q LET'S TALK ABQUT THE STEPS THAT YOU AND YOUR STAFF TAKE TO
USE THE | NFORVATI ON THAT YOU RECEIVE AND PUT IT IN THE -- IN THE
HANDBOCK.

SPECI FI CALLY, WHAT STEPS DO YOU TAKE TO ENSURE THAT
I NFORMATI ON THAT YQU HAVE RECEIVED IS -- IS PLACED IN THE
HANDBOCOK?

A, FOR COVPANI ES THAT APPEARED | N THE PRI OR YEAR S HANDBOCK, WE
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SENT THEM COPI ES OF THEI R PREVI QUS LI STI NG FROM OUR DATABASE

TOGETHER W TH A SUPPLEMENTAL APPROVAL FORM THAT G VES THEM THE
OPPORTUNI TY TO ADD ADDI TI ONAL | NFORVATION.  AND | F THEY DON T
RETURN THAT THE FI RST TI ME AFTER THE DEADLI NE, WE DO A SECOND



OO0 ~NOOU

10

12
13
14
15
16
17
18
19
20
21
22
23
24

page

CoOoO~NOOULPhWNE

MAI LI NG TO BOOKSTORES -- TO -- |' M SORRY -- TO VENDORS OF THE
SAVE MATERIALS. | F THEY STILL DON T RETURN I T, WE DO FOLLOM UP
PHONE CALLS AND SEND FAXES UP UNTI L THE DEADLI NE FOR
PUBLI CATI ON. FOR NEW COVPANI ES THAT ARE GOl NG TO BE | NCLUDED,
THEY' RE SENT A TOTALLY BLANK QUESTI ONNAI RE TO FILL OUT THE
| NFORMATI ON.
Q ISTHS -- IS TH'S PROCESS THAT YOU VE JUST DESCRI BED
DESCRI BED ANYWHERE GENERALLY | N THE HANDBOOK | TSELF?
A YES, ITIS.
Q WOULD YOU TELL JUDGE ORRI CK WHERE HE M GHT FI ND THAT
REFERENCE | N EXHI BI T 6A?
A, CERTAINLY.

( REVI EW NG DOCUMENT. )

ON PAGE 7, IT'S THE FI RST PARAGRAPH OF THE PREFACE.
Q LET'S JUST WAIT FOR A SECOND TILL WE' VE ALL FOUND PAGE 7.
A, CERTAINLY.
Q ALL RIGHT. AND WOULD YOU READ THE SECTI ON THAT YOU RE
REFERRI NG TO?
A. "TH S IS THE NEW COWPLETELY REVI SED ABA BOOK BUYER S
HANDBOOK.  1999. ALL | NFORVATI ON CONTAI NED HERE | N WAS SUPPLI ED
BY THE PUBLI SHERS, WHOLESALERS, DI STRIBUTORS, ET CETERA, THAT
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ARE LI STED. TO KEEP THE HANDBOOK UP TO DATE UNTIL THE NEXT
EDI TI ON, BOOKSELLERS ARE ENCOURAGED TO ROUTI NELY UPDATE THE
LI STI NGS BY | NCORPORATI NG THE CHANGE | N TERV5S COLUWN THAT APPEAR
REGULARLY | N BOOKSELLI NG THI S WEEK AND PUBLI SHERS WEEKLY. "
Q I N COLLECTI NG THE | NFORVATI ON THAT GCES | NTO THE RED BOCK,
HOW DO YOU KNOW WHAT PUBLI SHERS TO CONTACT?
A VELL, WE CONTACT THE ONES THAT WERE | N THERE FROM PREVI QUS
YEARS. | N ADDI TI ON, WE READ TRADE PUBLI CATI ONS AND NOTE
PUBLI SHERS OR VENDORS THAT ARE MENTI ONED THAT ARE NOT CURRENTLY
I N THE HANDBOCK.

WE ALSO HAVE A POSTCARD THAT IS PUT I N THE HANDBOCK,
AND BOOKSELLERS ARE ENCOURAGED TO RETURN THESE POSTCARDS TO US
I NDI CATI NG PUBLI SHERS THAT THEY DO BUSI NESS W TH FREQUENTLY THAT
MAY NOT BE | NCLUDED.

AND ALSO WE' RE CONTACTED THROUGHOUT THE YEAR BY
PUBLI SHERS OR VENDORS W SHI NG TO BE I NCLUDED IN I T, AND WE SEND
THEM APPLI CATI ONS.
Q IS THE POSTCARD THAT YOU REFERRED TO ALSO A PART OF
EXH BI T 6A?
A YES, ITIS
Q CAN YOU SHOW THAT TO THE COURT AS WELL?
A, IT'S POSTAGE PAI D REPLY POSTCARD THAT APPEARS ON PAGES 3 AND
4.
Q NOW DCES THE RED BOOK CONTAIN ALL | NFORVATI ON ABOUT ALL
PUBLI SHERS EVERYVHERE?
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A NO IT-- IT DOES NOT. THERE ARE CRI TERIA FOR I NCLUSION I N
THE HANDBOCK.
Q WHAT ARE THE CRITERI A FOR BEI NG | NCLUDED I N THE RED BOCK?
A.  FOR A PUBLI SHER TO BE | NCLUDED, FOR A COVPLETE LI STING THEY
HAVE TO HAVE AT LEAST SEVEN BOCKS I N PRI NT AND BE | N BUSI NESS
FOR TWD YEARS.
Q AND IS THERE IS A LESSCR LI STI NG THAT ALSO CAN BE HAD?
A. YES.

' M SORRY.

CONTACT LI STINGS REQUI RE AT LEAST THREE BOCOKS | N
PRI NT.
Q SIMLARLY, IS EVERY SALE TERM FOR EVERY BOOK CONTAI NED | N
THE RED BOOK?
A NO
Q VWHAT KIND -- WHAT KINDS OF TERM5, TO YOUR KNOW.EDGE, ARE NOT
CONTAI NED I N THE RED BOOK?
A.  STOCK OFFERS GENERALLY WOULDN T BE THERE. TRADE SHOW
SPECI ALS, THAT SORT OF THI NG
Q DO YQU EVER HAVE OCCASI ONS WHERE PUBLI SHERS FAI L TO RESPOND
TO REQUESTS FOR | NFORVATI ON?
A. YES, EVEN AFTER ALL THE FOLLOW UP, SOMVE PEOPLE DON T
RESPOND.
Q WHAT DO YQU DO THEN?
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A, VE PUT A LINE IN THE BOXK | TSELF THAT | NDI CATES THAT
PUBLI SHER DI D NOT RESPOND FOR THI S EDI TI ON SO BOOKSELLERS ARE
120

AWARE THAT THE | NFORMATI ON FOR THAT PARTI CULAR LI STI NG MAY NOT
BE UP TO DATE AND CURRENT.
Q DO YQU HAVE AN ESTI MATE CF -- OVER THE YEARS THAT YOU WERE
I N\VOLVED I N THE RED BOOK OF HOW MANY REQUESTS VENT UNFULFI LLED?
A, ON AVERAGE, | WOULD SAY I T WAS BETWEEN 3 AND 6 PERCENT.
Q ONCE YQU VE COLLECTED THE | NFORMATI ON FROM THE PUBLI SHERS,
WHAT DO YOU DO NEXT?
A, THE | NFORVATI ON IS ENTERED | NTO THE DATABASE. IT' S
PROOFREAD FOR QUALITY CONTRCL. AND THEN IT'S SENT TO A
TYPEWRI TER, TYPESETTER, AND THEN A PRI NTER
Q | F THE RED BOOK | S PUBLI SHED ONLY ANNUALLY, HOW CAN ONE BE
SURE THAT THE | NFORVATION AT -- THAT IS INIT IS UP TO DATE,
PARTI CULARLY AT THE END OF A YEARLY CYCLE?
A, VELL, I'N My EXPERI ENCE, VENDORS DON T REALLY CHANGE THEI R
TERMS OF SALE THAT OFTEN. MOST OF OUR CORRECTI ONS ARE ACTUALLY
CONTACT | NFORVATI ON, PERSONNEL, THAT SORT OF THI NG

ALSO BOOKSELLERS WOULD BE AWARE OF THE CHANGE I N
TERVS BECAUSE THE PUBLI SHERS DI SSEM NATE THAT | NFORVATI ON TO
THEI R ACCOUNTS | NDI VI DUALLY AND ALSO PUBLI SH THOSE | N TRADE
PUBLI CATI ONS.
Q SO IN TERVS OF THE | NFORVATI ON YOU RECEI VE YEARLY FROM THE
PUBLI SHERS | N MOST | NSTANCES, WHAT YOU RE SAYI NG YEAR TO YEAR
IS SIMLAR TO OR | DENTI CAL TO WHAT YOU SAW THE YEAR BEFORE?
A.  VERY OFTEN, YES.

MR YOUNG THANK YOU.
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NOTHI NG FURTHER

THE COURT: | THI NK WE' LL TAKE THE SECOND RECESS NOW
UNTI L 12: 30.

THE CLERK: ALL RI SE.

(RECESS TAKEN AT 12:15 P. M)
( CONTI NUED NEXT PAGE; NOTH NG OM TTED.)
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( PROCEEDI NGS RESUME AT 12:30 P. M)

THE COURT: PLEASE BE SEATED.

MS. M LLER, WLL YOU TAKE THE STAND, PLEASE.

I VE REVI EMED MY NOTES -- OR REASON VWHY | RULED AS |
DID WTH RESPECT TO THE MOTION I N LI M NE NUMBER 7, WHICH IS THE
PLAI NTI FFS' MOTION I N LI M NE TO BAR EVI DENCE RELATI NG TO THE
PLAI NTI FFS' CREDI T TERVS, AND THE REASON THAT | DI D WAS BECAUSE
THE PLAI NTI FFS HAD CONCEDED THAT THEY NO LONGER | NTENDED TO
RAI SE THE | SSUE AT TRI AL, AND AS A RESULT OF THE SUMVARY
JUDGVENT CORDER, THE DEFENDANTS CREDI T TERMS WERE NO LONGER AT
| SSUE, AND HERE THE QUESTI ON WAS WHETHER THEY COULD BE USED | N
CONNECTI ON W TH DEVELOPI NG WHAT THE NEGOTI ATI ON PROCESS WAS,
AND | THI NK THAT' S PERFECTLY PROPER, AND SO | REVOKE MY RULI NG
ON NUMBER 7, AND WE CAN PROCEED W TH THE QUESTI ONS THAT
MR GARCI A HAD.



MR. PETROCCELLI: WOULD YOQU LIKE TO DO THIS AT TH S
PO NT, YOUR HONOR?

THE COURT: | THINK SO TO FINISH I T UP.

MR YOUNG?

MR YOUNG | THI NK THE QUESTI ON MR. PETRCCELLI IS
ASKING IS, SHALL WE FINISH WTH M5. M LLER FI RST AND THEN W\E
RECALL MS. CHRI STOPHERSEN, OR DO YOU WANT TO FI NI SH THE CRCSS
ON MS. CHRI STOPHERSEN?

THE COURT: | GUESS WE BETTER FI Nl SH THE CROSS HERE,
AND THEN WE' LL GET Ms. CHRI STOPHERSEN.
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MR. PETROCELLI: THANKS FOR YOUR ASSI STANCE,
MR YOUNG

HE'S A LI TTLE MORE CLEAR THAN | AM YOUR HONOR |'M
GO NG TO HAND UP TO YOUR HONOR A NOTEBOOK, AND | NMAY HAVE SET
THE RECORD BECAUSE | ONLY HAVE TWO EXHI BI TS I N TH' S NOTEBOCK,
YOUR HONOR, SO WE' RE GETTING CLOSE. AND HERE |'S A DEPCSI TI ON,
AS WELL, OF THE W TNESS, AND EVERYBODY ELSE HAS THEI R COPI ES.

CROSS- EXAM NATI ON

BY MR PETROCELLI :
Q H, Ms. MLLER
A H.
Q TO REFER TO YOUR DEPCSITION, IF | DO SO |IT WLL BE THE
TRANSCRI PT IN THI'S RED WELL.
A OKAY.
Q |'MA LAWER FOR BARNES & NOBLE.

I T 1S TRUE THAT WHEN USI NG THE RED BOOK, THE
BOOKSELLER CANNOT KNOW WHETHER THE | NFORVATION IN I T IS
ACCURATE AT ANY G VEN TIME FOR ANY G VEN PUBLI SHER, CORRECT?
A VELL, AS IN ANY WRI TTEN PUBLI CATI ON, OR ONE THAT WOULD BE
ON THE WEB OR CONSTANTLY CHANGI NG THI NGS CAN CHANGE AT ANY
G VEN MOMENT, BUT | THINK | T'S REASONABLY RELI ABLE BECAUSE OF
THE | NFREQUENCY OF TERM CHANGES.
Q OKAY, CAN YOU TURN TO PAGE 131 OF YOUR DEPCSI TION, LINES 5
THROUGH 8. THE QUESTI ON WAS BY MY COLLEAGUE MEL GOLDMAN.
A.  YES.
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Q YOQU HAVE THAT?
A UM HWM

Q QUESTI ON,

"Q HOWDO I KNOW USING YOUR HANDBOOK, WHETHER
THE I NFORMATION G VEN IN I T I S ACCURATE AT ANY G VEN
TI ME FOR A PUBLI SHER?
"A. YOU DON' T KNOW "
MR YOUNG  YOUR HONOR, BY THE RULE OF COVPLETENESS,
M GHT THE W TNESS ALSO ANSVEER THE QUESTI ONS AND THE ANSWVER AT
LINES 9 THROUGH 107
THE COURT: YES.
MR PETROCELLI: WANT ME TO READ I T, YOUR HONOR?
THE COURT: YES.
VR. PETROCELLI: ALL RIGHT, |I'D BE HAPPY TO
"Q  DOES THAT MEAN THAT THE PUBLI SHERS HANDBOOK
I'S NOT USEFUL FOR 19957
"A. NO | WOULDN T SAY THAT."
DI D YOU WANT ME TO READ MORE?
MR YOUNG THAT'S FINE. THANK YOU, MR PETROCELLI.
BY MR PETROCELLI :
Q IT IS ALSO THE CASE, M5. M LLER, THAT THE RED BOCK, OR THE
HANDBOOK AS YOU CALL I T, DCOES NOT CONTAIN ALL TERMS OF SALE FOR
A G VEN PUBLI SHER, CORRECT?
A | T CONTAINS THE TERVMS THAT THE PUBLI SHERS G VE US.
Q SO SO FAR AS YOU KNOW YOU DON' T KNOW I F I'T CONTAI NS ALL
125

OF THEM OCR SOME OF THEM CORRECT?

A.  CORRECT.

Q AND THAT'S ONE OF THE REASONS VWHY YOU | NCLUDE I N THE
PREFACE TO THE RED BOOK THE LANGUAGE THAT MR YOUNG READ, HOW
THE BOOKSELLERS ARE ENCOURAGED TO ROUTI NELY UPDATE THE

LI STI NGS, CORRECT?

A, CORRECT, AND THAT WE ALSO APPLY TO | NFORVATI ON ABCQUT
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ADDRESS CHANGES, PERSONNEL CHANGES, THAT SORT OF THI NG

Q NOT JUST CHANG NG TERM5 OF SALE.

A, RIGHT.

Q NOW YOQU ARE AWARE THAT THERE ARE A VARI ETY OF WAYS I N

VH CH PUBLI SHERS COVMUNI CATE TERMS TO BOOKSELLERS OTHER THAN
THROUGH THE RED BOCK, CORRECT?

A. NOT FROM DI RECT KNOW.EDGE.

Q BUT IN THE COURSE OF YOUR WORKI NG ON THE RED BOCOK, YOU HAVE
COME TO LEARN, FOR EXAMPLE, THAT THERE ARE CONVERSATI ONS THAT
TAKE PLACE BETWEEN SALES REPS AND BOCOKSELLERS ABOUT TERMS OF
SALE, CORRECT?

A. YES.

Q AND YQU TESTIFIED I N YOUR DI RECT ABOUT, FOR EXAMPLE, STOCK
OFFERS THAT OCCUR, CORRECT?

A R GHT.

Q AND THERE ARE OTHER METHODS, AS WELL, FLYERS AND FAXES, AND
MAI LI NGS, CORRECT?

A I, AS1 SAID | HAVE NO DI RECT KNOALEDGE. | KNOW ABOUT
126

SOME WAYS, NOT OTHERS, |'M SURE.
Q AND SOVETI MES WHEN YOU FI ND OQUT ABOUT THI S | NFORMATI ON, YQU
INCLUDE I'T I N AN ABA PUBLI CATI ON CALLED BOOKSELLI NG THI S WEEK
AND YOU HAVE A COLUWN I N THAT PUBLI CATI ON CALLED " CHANG NG
TERM5"? CORRECT?
A | DON T WORK ON THAT ASPECT OF BOOKSELLI NG THI S VEEK. |
KNOW THERE | S A COLUWN " CHANG NG TERMS. "
Q AND BASED ON WHAT YOU DO KNOW 1S THE PURPOSE OF THE COLUWN
"CHANG NG TERMS" | N THE ABA PUBLI CATI ON BOOKSELLI NG THI S WEEK
TO CONVEY ADDI TI ONAL | NFORMATI ON ABOUT PUBLI SHERS' TERMS THAT
ARE, MAYBE, HELPFUL TO BOOKSELLERS?
A I N GENERAL, | THI NK "CHANG NG TERMS" | S EXACTLY WHAT I T
SAYS, AND AGAIN, I T COULD BE A CHANGE OF ADDRESS FOR A
PUBLI SHER, | T COULD BE ANY | NFORMATION. | DON T THINK IT' S
NECESSARI LY ADDI TI ONAL | NFORMATI ON, ALTHOUGH | GUESS | T MAY BE.
Q IN COWILING THE RED BOCK, NOW ONCE A YEAR AND BEFORE ONCE
EVERY TWO YEARS, IN THE TI ME THAT YOU VE BEEN THERE, HAS THERE
EVER BEEN A PROCEDURE - -
A. | DI SAGREE WTH THE "EVERY TWO YEARS." | T WAS NOT EVERY
TWO YEARS.
Q WELL, BEFORE -- LET'S GET THAT CLEAR, THEN, FOR THE RECCRD
RI GHT NOW OKAY, BECAUSE | CERTAINLY DON' T WANT TO HAVE ANY
M SI NFORVATI ON ABQUT THI S.

SINCE 1997, THERE HAS BEEN AN ANNUAL RED BOCK,
CORRECT?
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A.  YES.
Q OKAY. AND I T COMES OUT, SINCE 1997, APPROXI MATELY WHAT
TIME OF YEAR? LET'S START WTH 1997. WHEN DI D THE RED BOOK
GET PUBLI SHED AND DI SSEM NATED FOR THE YEAR OR IN THE YEAR
19972
A.  THAT WOULD HAVE BEEN THE FI RST QUARTER OF 1997.
Q OKAY, VWHAT ABOUT 19982
A. 1998 WOULD HAVE BEEN MOST LIKELY IN MAY, BECAUSE THAT WAS
MOVI NG TOMRDS OUR ULTI MATE GOAL, WHI CH WAS MAY, ALTHOUGH I T
M GHT HAVE BEEN 1997 OR 1998. ONE YEAR WE SW TCHED TO A NEW
DATABASE. THERE WERE TECHNI CAL PROBLEMS, AND I T WAS A LI TTLE
LATE.
Q NOW IF | CAN REFRESH YOUR MEMORY ON THAT, IN YOUR
DEPCSI TI ON YOU | NDI CATED THAT I N 1999 --
A RIGHT.

-~ YOU MOVED TO A COMPUTER DATABASE, THERE WAS A DELAY | N
GETTING OUT THE RED BOOK, AND I T CAMVE OUT I N OR ABOUT JULY.
A.  YES, THAT WAS WHAT | WAS JUST REFERRI NG TO.
Q OKAY, SO JUST TO RECAP, THEN, IN 1997, APPROXI MATELY, OR --
FI RST QUARTER 1998 MAY, I N 1999 JULY.
A.  YES.
Q  OKAY.
A BUT JULY WAS NOT THE ULTI MATE GOAL FOR THE SCHEDULE. THAT
WAS A FREAK OCCURRENCE.
Q AND JUST TO COMPLETE IT, NOW | N 2000, WHEN DI D THE RED
128
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BOOK COME OUT?

I DD NOT WORK ON THE RED BOCK | N 2000.

THE LAST RED BOOK YOU WORKED ON |'S 1999?

YES.

OKAY. SOMEBCDY ELSE DOES I T NOWP

YES.

WE' RE I N 2001. HAS THAT RED BOOK COVE QUT YET?

NO, | T HAS NOT.

DO YOU KNOW WHEN THE 2000 RED BOOK CAME QUT?

I BELIEVE | T WAS MAY.

MAY, OKAY. NOW PRIOR TO THE FI RST QUARTER OF 1997, WHEN
THE LAST RED BOOK THAT CAME QUT?

| BELIEVE | T WAS NOVEMBER, 1995.

NOVEMBER, 1995, AND THE NEXT ONE THAT CAVE OUT AFTER THAT
MAY OF ' 977

NO, I T WAS THE FI RST QUARTER. | T WAS EARLI ER THAN MAY OF

SOPZOPOPOPOPOR>
n

©?®
N 0

YOU RE RIGHT. FORG VE ME. NOVEMBER ' 95, NEXT ONE WAS
I RST QUARTER ' 97.
YES.
Q NOW THE TITLE OF THE RED BOOK THAT CAME OUT | N NOVEMBER OF
1995 WAS 1994-1995 RED BOOK, CORRECT?
A NO IFIT WAS NOVEMBER OF 1995, | T WOULD HAVE BEEN
1995-1996 RED BOCK.
Q  1995-1996.
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>10

A YES.
Q OKAY, SO JUST SO WE RE CLEAR ON THAT, | N NOVEMBER OF 1995
THE 95- 96 RED BOOK COVES OUT.

A YES.

. OKAY. AND IT'S COM NG OUT AT THE VERY END OF 1995, BUT IT
STILL BEARS THE 1995 YEAR IN THE TITLE, AND THAT'S TO MAKE I T
APPEAR MORE CURRENT, CORRECT?

A VELL, THE 1996 YEAR WOULD BE TO MAKE | T APPEAR MORE
CURRENT

Q  OKAY.

A AND ALSO BECAUSE THAT WAS THE YEAR OF | TS PRI MARY USAGE
Q AND WHEN WAS THE LAST RED BOOK PRI OR TO THE NOVEMBER ' 95
RED BOOK?

A I T WOULD HAVE BEEN NOVEMBER ' 94. NOVEMBER WAS THE

TRADI TI ONAL PUBLI CATI ON DATE, UP UNTIL THEN.

Q NOW ONE YEAR EARLI ER OR TWO YEARS EARLIER? |F A TWO YEAR
RED BOOK CAME OUT | N NOVEMBER OF ' 95, WOULD THE PRI OR EDI TI ON
OF THE RED BOOK HAVE COME OUT TWO YEARS EARLI ER OR ONE YEAR
EARLI ER?

A.  ONE YEAR EARLIER. IT S AN ANNUAL.

Q AND IT' S ALWAYS BEEN AN ANNUAL?

A SINCE | START WORKING ON I T IN 1990, IT S ALWAYS BEEN AN
ANNUAL, AND | BELIEVE | T WAS BEFORE THAT.

Q NOW IT HAD TWO YEARS ON I T, BUT IT CAVE OUT ANNUALLY. 1S
THAT WHAT YOU RE SAYI NG?
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A THAT'S RIGHT. | T DID NOT COVER TWO YEARS OF TERM5. | T WAS
STRI CTLY A WAY OF REFERRI NG TO I T THAT ACKNONLEDGED THE FACT
THAT I T WAS PUBLI SHED I N ONE YEAR AND | T WAS GO NG TO BE USED
IN THE NEXT.

Q NOW CETTI NG BACK TO THE QUESTI ON, NOW-- WE VE SORT OF
CLARIFIED THI'S, AND I THANK YOU FOR THAT CLARI FI CATI ON - - THERE
I'S NO PROCEDURE I N PLACE AT THE ABA TO AFFI RVATI VELY TRACK ALL
METHOD, MODE AND TYPE OF DI SCOUNTS NOT I N THE RED BOOK,
CORRECT?

A, CORRECT.

Q SO FOR EXAMPLE, BESI DES STOCK OFFERS THAT ARE NOT I N THE
RED BOOK, THERE ARE A VARI ETY OF OTHER DI SCOUNT OFFERI NGS AND
PROGRAMS BETWEEN PUBLI SHERS AND BOOKSELLERS THAT NEVER MAKE
THEI R WAY | NTO THE RED BOOK, CORRECT?

A AS | SAID, |I'MNOT A BOOKSELLER | REALLY CAN T SAY WTH
ANY DI RECT KNOWLEDCE WHAT OTHER KI NDS OF COFFERI NGS, ALTHOUGH
CLEARLY THERE ARE.

Q CLEARLY THERE ARE, AND CLEARLY I T WAS NOT YOUR JOB IN
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PUTTI NG QUT THE RED BOOK OR THE JOB OF THE RED BOOK TO KEEP
TRACK OF ALL OF THAT AND PUBLI SH ALL OF THAT, CORRECT?

A, CORRECT. THE PUBLI SHERS GAVE US THE | NFORMATI ON THEY
WANTED PUBLI SHED.

Q VHEN YOQU SAY THE PUBLI SHERS GAVE YOQU THE | NFORVATI ON THEY
WANTED PUBLI SHED, DO YOU MEAN AT THE TI ME WHEN YOU SENT OUT THE
FORMS FOR UPDATI NG THE PRI OR YEAR RED BOCOK?
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A, CORRECT.

Q DO YQU HAVE A SYSTEM I N PLACE W TH THE PUBLI SHERS WHERE YQU
SEND THEM | N BETWEEN RED BOCK EDI TI ONS, FORMS, PROTOCOLS,
QUESTI ONNAI RES, DOCUMENTS THAT REQUI RE THEM TO TELL YOU WHAT
CHANG NG TERMS HAVE OCCURRED OR WHAT STOCK OFFERS OR WHAT

DI SCOUNT PROGRAMS OR ANY OF THAT?

A NO

Q SOIT IS NOI THE PURPOSE OF THE RED BOOK TO CONTAIN A

DEFI NI TI VE LI STING COF ALL CF A PUBLI SHER S OFFERI NGS | N TERVS
OF SALE IN A G VEN YEAR, CORRECT?

A | THINK IT IS INTENDED TO CONTAI N THE GENERALLY ACCEPTED
TERMS OF SALE.

Q VELL, ARE YOU SUGGESTI NG THAT ANY TERM OF SALE NOT

CONTAI NED IN THE RED BOCOK |I'S NOT GENERALLY ACCEPTED?

NO.

YOU RE NOT SAYI NG THAT, RI GHT?

NO.

OKAY, STOCK OFFERS ARE CGENERALLY ACCEPTED, CORRECT?

VELL, AGAIN, WE RE GETTI NG QUTSI DE OF MY AREA OF KNOW.EDGE.
. VELL, BUT YOU JUST GAVE AN ANSWER THAT SAID THAT IT' S

| NTENDED TO | NCLUDE ALL GENERALLY ACCEPTED TERMS OF SALE, AND I
DON' T REALLY KNOW WHAT YOU MEAN BY THAT.

A YES, | MGHT HAVE -- | MEAN, | M GHT HAVE NOT M SSPOKEN,
BUT | THI NK YOU MAY BE | NTERPRETI NG THAT IN A WAY | DIDN T
MEAN, VHI CH | S BASI CALLY, THE STANDARD TERMS OF SALE.

132

O>0>0 >

Q I T'S STANDARD, BUT NOT ALL TERMS.

A. NO NOT ALL TERMWS.

Q AND DO YOU HAVE ANY KIND OF SYSTEM I N PLACE, FOR EXAMPLE,
TO TRACK RETAI L | NCENTI VE PLANS OR SHARED MARKDOMNS THAT OCCUR
DURI NG THE COURSE COF THE YEAR?

A NO

Q VWHAT ABOUT NEW STORE OPENI NG DI SCOUNTS, DO YOU HAVE

ANYTHI NG | N PLACE TO TRACK THAT?

A NO
Q  VHAT ABOUT ANY EXTENDED PAYMENT TERMS?
A NO

Q VHAT ABQUT SI TUATI ONS WHERE BOOKSELLERS RECEI VE TERVMS ON
THE BASI S OF MEETI NG COVPETI TI ON, SI TUATI ONS LI KE THAT, DO YQU
HAVE ANY SYSTEM I N PLACE TO TRACK THAT | NFORVATI ON AND PUBLI SH
THAT?
A, NOT UNLESS THE PUBLI SHER PROVIDES IT TO US WTH H S UPDATE,
H'S OR HER
Q INGRAM FOR EXAMPLE, | DON T KNOW HOW LONG YOU VE BEEN
SITTING HERE IN THI S TRI AL, BUT THERE HAS BEEN A LOT OF
TESTI MONY ABOUT NUMERCUS PROGRAMS OF THE | NGRAM BOOK COVPANY,
VENDOR OF RECORD | S ONE OF THEM  SCHEDULED DELI VERY | S ANOTHER
OF THEM

TAKE SCHEDULED DELI VERY, FOR EXAMPLE. | S THAT
SOVETHI NG THAT YOU REQUEST | NGRAM TO | NFORM YOU ABOUT?
A IF THEY DONOT GQVE IT TO US, WE DO NOT PUBLISH IT.
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Q  WELL, UNLESS YOQU GET IT, IT DOESN T MAKE | TS WAY | NTO THE
RED BOCK, CORRECT?

A, CORRECT.

Q AND YOU DON' T HAVE A PROACTI VE SYSTEM I N PLACE TO | NQUI RE
ABOUT ALL KINDS OF WRI TTEN PUBLI SHED TERMS OTHER THAN THE
STANDARD ONES THAT COME QUT I N YOUR ANNUAL UPDATE, CORRECT?
A VELL, WE ENCOURAGE PUBLI SHERS TO PROVI DE NEW | NFORMATI ON,
AND THEY CET TO CHOCSE | N MANY CASES WHAT | NFORVATI ON THAT

M GHT BE. THE SUPPLEMENTAL APPROVAL FORM ASKS FOR NEW

| NFORMATI ON.
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. FOR EXAMPLE, VWHEN YOU HEAR ABCOUT AN | NGRAM PROGRAM LI KE THE
SCHEDULED DELI VERY PROGRAM WOULD YOU THEN CONTACT | NGRAM TO
ASK YQU -- TO ASK THEM TO SEND YOU A WRI TTEN COPY OF I T SO YOU
CAN | NCLUDE | T I N THEI R DOCUMENTATI ON?

A. | WOULD HAVE NO REASON TO HEAR ABQUT THAT PROGRAM
Q SO IT S NOTr PART CF YOUR PRACTI CE AND PROCEDURE, WHEN YQU
DO HEAR ABQUT THI NGS OR SOVEHOW THEY MAKE THEI R WAY | NTO THE
"CHANG NG TERM5" COLUMN, FOR EXAMPLE, TO THEN CONTACT THE
PUBLI SHER AND ASK FCR WRI TTEN DOCUMENTS?
MR YOUNG |'LL OBJECT TO THE QUESTI ON AS COVPOUND.
THE W TNESS JUST SAI D SHE WOULD HAVE NO REASON TO HEAR OF THESE
THINGS. THEREFORE, THE QUESTI ON ALSO M SSTATES THE TESTI MONY.
THE COURT: | SUSTAIN THE OBJECTI ON.
BY MR PETROCELLI :
Q IN THE CASE, FOR EXAMPLE, THE "CHANG NG TERM5' COLUMN, DO
134

YOU HAVE ANY KNOALEDGE, FOR EXAMPLE, OF WHO PREPARES THAT
COLUWMN AND HOW THAT | NFORMATI ON | S RECEI VED?
A. | BELIEVE THAT THE | NFORVATI ON - - ACTUALLY, NO, |I'M SORRY,
| DON T.
Q VELL, THEN, WE DON' T HAVE TO ASK YOU ABOUT THAT.

I'N DO NG THE EDI TORI AL WORK ON THE RED BOOK, HAS
THERE EVER BEEN ANY DI SCUSSI ON ABOUT WHETHER TO TAKE A PGOSI TI ON
IN THE RED BOOK ABCQUT THE RI GHT AND ABI LI TY OF BOOKSELLERS TO
NEGOTI ATE TERMS OTHER THAN THE STANDARD ONES CONTAI NED | N THE
RED BOCK?
A NO
Q ARE YOU AWARE OF ANY -- AS A MEMBER OF THE ABA, ARE YQU
AVWARE CF ANY POLICY OR RULES REGARDI NG BOOKSELLERS' RI GHTS AND
ABI LI TY TO NEGOTI ATE?

MR YOUNG  OBJECT TO THE QUESTI ON AS LACKI NG
FOUNDATION. THI'S WTNESS | S NOT A MEMBER OF THE ABA.

MR. PETROCELLI: LET ME WTHDRAW -- LET ME REPHRASE
IT.
Q AS A MEMBER OF THE ABA STAFF -- YOU ARE EMPLOYED BY THE
ABA, CORRECT?

A, NO |'M NO LONGER EMPLOYED BY THE ABA.

Q VHEN DI D YOU CEASE TO BE EMPLOYED?

A.  FULL-TI ME, JANUARY 2000.

Q OKAY. PRIOR TO JANUARY 2000 YOU WERE A FULL-TI ME EMPLOYEE?
A. YES.
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Q OKAY, OF THE ABA.

A.  YES.

Q AND ONE OF YOUR PRI NCI PAL DUTI ES WAS THE EDI TI NG AND

COWPI LATI ON OF THE RED BOOK?

A.  YES.

Q AND IN CONNECTI ON W TH YOUR WORK, DI D YOU EVER PARTI Cl PATE

I N ANY MEETI NGS, DI SCUSSI ONS, STAFF WORK HAVI NG TO DO W TH

BOOKSELLERS' RI GHT AND ABI LI TY TO NEGOTI ATE TERMS?

A, NO THAT WOULD NOT HAVE BEEN PART OF MY JCB.

Q NOW MR YOUNG SHONED YOU A RESTRICTION I N THE FRONT OF THE

ABA BOOK. | THINK HE SHOWED YOU EXHIBIT 6 OR 7, THE 1999 ONE,

AND | ALSO HAVE THEM I N THE BI NDERS | F YOU NEED TO LOOK AT

THEM | HAVE EXHBIT 6, WVHICH | S THE ' 99 RED BOOK, AND EXH BI T

7, WHICH | S THE 2000, AND |'VE | NCLUDED THE | NTRODUCTCRY PAGES.
AND | WANT TO ASK YOU A QUESTI ON ABOUT THE PREFATORY

LANGUAGE THAT SAYS, "FOR ABA MEMBERS ONLY. "

A UM HWM

Q MR YOUNG ASKED YOU ABOUT THE PURPOSE OF THAT PREFATCRY

LANGUAGE.

A YES

Q DO YQU HAVE I T I N FRONT COF YOU?

A, YES, | DO

Q OKAY, YOU RE LOCKI NG AT WHI CH ONE, THE 19917

A THE 1999 ONE. AS | SAY, | DID NOT WORK ON THE 2000

EDI Tl ON.
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Q VELL, THEN, VE WON' T LOOK AT THE 2000 ONE. |'LL REPRESENT

TO YQU I T'S THE SAME LANGUAGE, BUT YQU CAN JUST LOOK AT THE
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A, ALL RIGHT.
Q OKAY. AND IN THERE I T SAYS, "THE ABA BOOK BUYER S HANDBOOK
|'S FOR ABA MEMBERS ONLY!" EXCLAMATI ON POl NT.
A.  YES.
Q WHAT'S THE REASON FOR THE EXCLAMATI ON POI NT? TO EMPHASI ZE
THAT IT'S ONLY FOR ABA MEMBERS, CORRECT?
A.  YES.
Q (READING:
"WE DO NOT SELL, LEND OR G VE | T TO NON- MEMBERS
UNDER ANY Cl RCUMSTANCES NOR MAY ANYONE ELSE DO SO
THE HANDBOOK |'S NOT FOR RESALE. ADDI TI ONAL COPI ES
ARE AVAI LABLE TO ABA MEMBERS FOR $75 EACH."
FIRST OF ALL, DO YOU KNOW HOW THI S LANGUAGE WAS
CREATED?
A. NO NOT TH S SPECI FI C LANGUAGE.
Q OKAY, AND DI D YOU EVER PARTI Cl PATE | N ANY | NTERNAL STAFF
MEETI NGS | N WHI CH THE DECI SI ON WAS MADE TO TAKE THI'S PCSI TI ON
ABOUT THE ABA HANDBOOK?
A.  THAT POSI TI ON EXI STED WHEN | WAS -- WHEN | VENT TO ABA.
Q SO FROM THE TIME THAT YOU TOOK OVER YOUR WORK ON THE
HANDBOOK, YOU NEVER PARTI Cl PATED | N ANY KI ND OF DI SCUSSI ON OR
ANALYSI S OF THE REASONS FOR MAI NTAI NING THI'S POSI TION | N THE
137

ABA HANDBOOK, |S THAT CORRECT?
A. YES -- NO | T WAS DI SCUSSED.
Q IT WAS DI SCUSSED | NTERNALLY.
A, YES.
Q AND THE DI SCUSSI ON WAS, EACH YEAR, TO TAKE A PCSI TI ON THAT
TH' S SHOULD ONLY BE MADE AVAI LABLE TO ABA MEMBERS, CORRECT?
A, VELL, I'T WAS NOT REVI SI TED EACH YEAR, BUT AT SOME PONT IT
WAS DI SCUSSED AND THE DECI SI ON WAS MADE TO TAKE THI' S DEC!I SI ON.
Q AND THE DECI SI ON WAS MADE | N ORDER TO | NCENTI VI ZE
BOOKSELLERS TO JO N THE ABA, CORRECT?
A. YES.
Q AND THE INCENTIVE IS THAT I F YOU JO N THE ABA, YOU GET TH S
VERY VALUABLE RESOURCE TOCOL, CORRECT?
A. YES.
Q BUT IF YOUDON T JON THE ABA, YOU DON' T GET I T, CORRECT?
A, THAT' S RI GHT.
Q AND THERE ARE NUMEROUS BOOKSELLERS ACRCSS THE COUNTRY WHO
ARE NOT MEMBERS COF THE ABA, CORRECT?

MR YOUNG  OBJECT TO THE QUESTI ON AS VAGUE AND
LACKI NG FOUNDATI ON W TH REGARD TO THI' S W TNESS.

THE COURT: LAY THE FOUNDATI ON.
BY MR PETROCELLI :
Q DO YOU KNOW WHETHER THERE ARE BOCOKSELLERS I N THE COUNTRY
VWHO ARE NOT MEMBERS OF THE ABA?
A | WOULD ASSUME THAT THERE ARE SOVE BOOKSELLERS THAT ARE
138

NOT.

Q YOQU CAN ONLY G VE THE TESTI MONY BY ASSUM NG THAT?

A VELL, I MEAN, | TH NK THAT THAT'S A FAIRLY CLEAR STATEMENT,
YES.

Q OKAY. DO YOU HAVE ANY ESTI MATE OF THE NUMBER OF
BOOKSELLERS WHO ARE NOT MEMBERS OF THE ABA? | NDEPENDENT
BOOKSELLERS.

A NO

Q DOES THE ABA, TO YOUR KNOALEDGE, KEEP TRACK OF WH CH
BOOKSELLERS ARE MEMBERS?

A VE HAVE A MEMBERSHI P DI RECTCRY, YES.

Q AND HAVE YOU WORKED ON THAT MEMBERSHI P DI RECTORY FROM TI ME
TO Tl ME?

A. YES.

Q AND I N CONNECTI ON W TH THAT WORK, HAVE YOU THEN ALSO KEPT
LI STS OR KEPT TRACK OF THE BOOKSELLERS ACROSS THE COUNTRY WHO
ARE NOT MEMBERS OF THE ABA?

NO, THAT WOULD HAVE BEEN A TOTALLY DI FFERENT FUNCTI ON.
THAT WASN T SOVETHI NG YOU HAD ANYTH NG TO DO W TH.

NO.

ARE YOU GENERALLY AWARE THAT LARGE BOOKSELLI NG COVPANI ES

O>O>
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LI KE BARNES & NOBLE AND BORDERS AND BOCOKS- A-M LLI ON ARE NOT
MEMBERS OF THE ABA?

A |I'M AWARE THAT THEY WERE QUI TE AWHI LE, AND THAT THEY' RE NOT
NOW
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Q AND ALSO THAT OTHER BOOKSELLERS LI KE COSTCO AND WALNMART ARE
NOT MEMBERS CF THE ABA?
A. | COULDN T SAY THAT FOR SURE.
Q DO YOU HAVE ANYTHI NG TO DO W TH WHO GETS COPIES OF TH S RED
BOOK?
A, NO
Q SO YOUR MAIN JOB WAS I N PUTTING I T TOGETHER SO LET' S TALK
A LITTLE BIT ABOUT THAT.

FROM TIME TO TIME IN THE COURSE OF YOUR WORK, |
THI NK YQU TESTI FI ED THAT YOU MAY LEARN OF THE EXI STENCE OF NEW
PUBLI SHERS WHO ARE NOT | N LAST YEAR S EDI TI ON OF THE RED BOCK,
CORRECT?
A, CORRECT.
Q AND YOU COWPI LE OR KEEP TRACK OF THOSE NAMES COF NEW
PUBLI SHERS, AND THEN WHEN I T COVES TI ME TO UPDATE THE RED BOCK,
YOU SEND QUT A QUESTI ONNAI RE TO THOSE NEW PUBLI SHERS, CORRECT?
A. YES.
Q AND THE QUESTI ONNAI RE ASKS FOR BASI C | NFORVATI ON LI KE NAMES
OF CONTACT PEOPLE, PHONE NUMBERS, ADDRESSES AND STANDARD TERMS
OF SALE, CORRECT?
A. YES.
Q AND THEN THE QUESTI ONNAI RE COVES BACK AND THEN YOU PROCESS
I T, CORRECT?
A.  YES.
Q NOW IN THE CASE OF AN EXI STI NG PUBLI SHER WHO S ALREADY | N
140

THE RED BOOK, YOU HAVE A SLI GHTLY DI FFERENT PROCEDURE, CORRECT?
A, CORRECT.

Q I N THAT SI TUATI ON WHAT YOU DO IS YOU TAKE OQUT THE LI STI NG
FROM LAST YEAR S EDI TI ON OF THE RED BOOK?

A.  CORRECT.

Q AND YQU SEND I T OFF TO THE PUBLI SHER, AND ASK THEM TO -- TO
DO WHAT, UPDATE | T?

A.  VE ASK THEM TO UPDATE I T. WE ALSO HE KNOW ENCLCSE A
SUPPLEMENTAL APPROVAL FORM THAT ASKS FOR SOVE ADDI Tl ONAL

| NFORMATI ON.

Q I N THE SUPPLEMENTAL APPROVAL FORM WHAT KIND OF | NFORVATI ON
ARE YOU REQUESTI NG?

A VELL, FOR EXAMPLE, THERE WOULD BE A QUESTI ON ON THERE THAT
SAYS | F A CO-OP ADVERTI SI NG POLI CY IS NOT LI STED FOR YOUR
COVWPANY, PLEASE SUPPLY ONE, AND I T SAYS, "ATTACH ADDI Tl ONAL
SHEETS, | F NECESSARY."

Q AND WHEN YOQU GET BACK THE -- DO THE PUBLI SHERS BY AND LARGE
RESPOND TO THE -- TO EI THER THE QUESTIONNAIRE -- | CANDOIT
SEPARATELY | F YOU WANT, SO IT'S NOT COWOUND, BUT I N THE CASE,
FOR EXAMPLE, OF IT'S NEW PUBLI SHERS WHO RECEI VE THE

QUESTI ONNAI RE, YOU GET A GOOD TURNOUT, A GOOD RESPONSE RATE?

A, FAIRLY GOOD.

Q OKAY. AND WHEN -- THE SAME THI NG WHEN YOU GET THE EXI STI NG
PUBLI SHERS WHO THEN SEND BACK THE TEAR SHEET, WHAT, DO THEY

LI TERALLY MARK | T UP AND RETURN I T TO YOU?
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A YES, IT'S ATTACHED TO THE LI STI NG THAT THEY RETURN.

Q OKAY. YOU DON T ASK THEM TO SEND YOU AS PART OF THI S
PROCESS, EI THER THE NEW PUBLI SHERS CR THE EXI STI NG PUBLI SHERS,
XEROXED COPI ES OF ALL WRI TTEN PUBLI SHED TERMS, DO YQU?

A NO

Q WHEN THE | NFORVMATI ON COVES BACK FROM THE PUBLI SHERS, NOW

I N El THER CATEGORY, THE NEW OR THE EXI STI NG YOU THEN TAKE THAT
| NFORMATI ON AND FEED I T I NTO A COVPUTER, | NTO A WORD PROCESSCR,
CORRECT?

A. YES, THE DATABASE.

Q | ASSUME, THEN, THAT THERE' S NO VERI FI CATI ON THAT IS
PERFORVED W TH REGARD TO THE CONTENT OF THE | NFORMATION, IS
THAT CORRECT?
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A, I F THERE' S AN | NCONSI STENCY, WE WOULD VERI FY | NFORVATI ON,
BUT | N GENERAL, THE VENDORS ARE RESPONSI BLE FOR THE ACCURACY OF
THEI R OAN | NFORVATI ON.

Q RIGHT. | TH NK IN RESPONSE TO MR YOUNG S QUESTI ON YQU
SAI D THAT YOUR JOB IS NOT CONTENT, IT S COWPI LI NG THE

| NFORMATI ON.

A, CORRECT.

Q OKAY. AND PUBLI SHERS HAVE DI FFERENT CYCLES WHEN THEY MAY
CHANGE THEI R TERM5, CORRECT?

A, CORRECT.

Q AND THE RED BOCK PICKS UP THEIR TERMS AS OF A G VEN PO NT
I'N TI ME, CORRECT?
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A, CORRECT.

Q AND I F THE PUBLI SHER CHANGES THEIR TERVM5 OR IS ON A

DI FFERENT CYCLE WHERE, RI GHT AFTER THE RED BOOK COVES QUT, THEY
MAY CHANGE THEI R TERM5, THAT' S NOT GO NG TO SHOW UP UNTI L THE
NEXT YEAR S EDI TI ON OF THE RED BOCOK, CORRECT?

A, VELL, AS | SAID BEFORE, | MEAN, BOOKSELLERS ARE USUALLY

I NFORMVED IN OTHER WAYS AND - -

Q YES, I'MONLY REFERRI NG TO THE RED BOOK, THOUGH. THAT' S
NOT GO NG TO SHOW UP UNTIL THE NEXT EDI TI ON OF THE RED BOCK.

A, CORRECT.

Q AND YQU VERE SAYI NG THAT BOOKSELLERS DO FI ND OUT ABCOUT
THESE THI NGS | N OTHER WAYS, CORRECT?

A, CORRECT.

Q AND YQU CAN' T OBVI OQUSLY ACCOMMODATE ALL PUBLI SHERS' CYCLES
IN ONE RED BOOK THAT COVES OUT AT ONE PO NT I N TI ME, CORRECT?
A, CORRECT.

Q ONE OF THE REASONS THAT | N RECENT YEARS YOQU DECI DED TO
CHANGE THE PUBLI CATI ON OR | SSUE DATE OF THE RED BOOK FROM LATE
IN THE YEAR TO EARLY I N THE FOLLON NG YEAR WAS BECAUSE NMANY
PUBLI SHERS TEND TO CHANGE TERVB OR CYCLE NEW TERMs | N EFFECTI VE
THE BEG NNI NG OF A YEAR, CORRECT?

A, THAT'S TRUE, YES, BUT AS | SAI D BEFORE, TERVS REALLY DO NOT
CHANGE VERY OFTEN.

Q OKAY. DIDTHE -- DO YOU RECEI VE MANY XEROXED COPI ES OF
ACTUAL WRI TTEN TERMS FROM PUBLI SHERS | N RESPONSE TO YOUR
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MAI LI NGS WHEN YOU RE PUTTI NG TOGETHER THE RED BOOK?
A, SOVETI MES.
Q AND WHAT DO YOQU DO W TH THOSE?
A IF THEY G VE US THE WRI TTEN TERM5, THEN THAT' S WHAT WE
PUBLI SH.
Q IN YOUR QUESTI ONNAI RE, OR I N THE REQUEST FOR SUPPLEMENTAL
I NFORMATI ON, DO YOU ASK PUBLI SHERS FOR TERMS THAT MAY NOT BE
STANDARD TERMS, SUCH AS STOCK OFFERS OR NEW STORE OPENI NGS OR
SHARED MARKDOWNS? DO YOU SPECI FI CALLY ASK FOR THAT KIND OF
| NFORVATI ON?
A. NO WE DO NOT.
Q VWHOSE JOB IS IT AT THE ABA TO KEEP TRACK OF TERMS OF
PUBLI SHERS THAT CHANGE IN THE COURSE OF THE YEAR? AND LET ME
SHARPEN MY QUESTI ON, SINCE YOU RE NOT THERE ANYMORE.

AS OF THE TI ME THAT YQU LEFT, WAS THERE ANOTHER
PERSON OR DEPARTMENT RESPONSI BLE FOR PUTTI NG OQUT THE " CHANG NG
TERVS" COLUWMN I N BOOKS THI S VEEK OR PUTTI NG OUT CHANGES I N
PUBLI SHERS TERMS?

A NO IT S NOTI, TO My KNOALEDGE, ANYONE RESPONS| BLE FOR THAT.
Q BUT IT WASN T YOUR JOB TO DO THAT, RICGHT?

A, NO | T WAS NOT.

Q DO YOU KNOWWHOSE JOB | T WAS?

A VELL, "M SAYING THAT | DON'T THINK I T WAS ANYONE' S
RESPONSI BI LI TY.

Q | SEE. SO THE | NFORVATI ON THAT APPEARED | N " CHANG NG
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TERVE" | N BOOKSELLI NG THI' S WEEK WASN' T A RESULT OF A CONCERTED
EFFORT TO CGET CHANGES | N PUBLI SHERS' TERMS, | T JUST REPORTED ON
CHANGES THAT MAY HAVE COVE TO THE ABA' S ATTENTI ON, CORRECT?

A AS | SAID | CAN T REALLY COMMVENT ON THAT PROCEDURE.

Q YOU HAVE NO KNONLEDGE ABQUT I T.
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A R GHT.
Q WAS THERE A TIME BACK IN, LET'S SAY, THE M D-90'S, WHEN THE
ABA WAS CONTEMPLATI NG | SSUI NG A SUPPLEMENT TO THE RED BOOK IN
CRDER TO ADVI SE BOOKSELLERS OF CHANGES OR VARI ATI ONS FROM THE
STANDARD TERMS?
A, NOT TO My KNOWL.EDGE.
Q YOQU RE NOT AWARE OF ANY PUBLI CATI ON OF A SUPPLEMENT AT ALL?
A. | BELI EVE THAT THERE WAS CONSI DERATI ON OF A SUPPLEMENT. |
DON T KNOWIF IT WAS FOR THE REASONS THAT YQU JUST STATED.
Q A SUPPLEMENT TO THE RED BOCOK?
A | DON T KNOWWHETHER I T WAS | NTERNAL OR -- | MEAN, AS |
SAI D, YOQU SPECI FI CALLY GAVE A REASON WHY THAT SUPPLEMENT WOULD
BE PUBLI SHED.
Q OKAY, SO YOU ARE AWARE THAT THE ABA HAD AT ONE PO NT
CONTEMPLATED PUTTI NG OUT A SUPPLEMENT TO THE RED BOCK.

MR YOUNG  OBJECTION, YOUR HONOR. | TH NK THAT
M SSTATES THE TESTI MONY. THE W TNESS DI D NOT TESTIFY AS A
SUPPLEMENT TO THE RED BOOK PER SE.

THE COURT: THE OBJECTION'S OVERRULED. SHE CAN
ANSWER THE QUESTI ON.
145

THE WTNESS: | TH NK THAT THERE WAS A SUPPLEMENT
THAT MAY HAVE BEEN PUT TOGETHER, BUT | THI NK THAT THE REASONS
FOR I T MAY HAVE BEEN | NTERNAL, AND | DON T KNOW THAT IT WAS A
SUPPLEMENT TO THE RED BOOK. THE REASONS FOR I TS COWPI LATI ON
MAY HAVE BEEN ENTI RELY DI FFERENT.
BY MR PETROCELLI :
Q VELL, WHAT VERE, TO YOUR KNOW.EDGE, THE REASONS FOR THE
COWPI LATI ON OF THE SUPPLEMENT?
A. | HAVE NO ACTUALLY KNOWLEDGE OF THE REASONS FOR I T. | KNOW
I T CAME THROUGH A DI FFERENT DEPARTMENT THAN THE RED BOOK OR THE
PUBLI CATI ONS DEPARTMENT. THEREFORE, | WOULD ASSUME | T''S NOT
FOR THE SAME REASONS AS THE RED BOOK.
Q YOU ASSUMED THAT WHOEVER WAS DI SCUSSI NG PUTTI NG TOGETHER A
SUPPLEMENT WAS DO NG SO FOR REASONS OTHER THAN WHAT | DESCRI BED
TO YOU, VWHI CH WAS TO | NFORM BOOKSELLERS ABOUT CHANGES TO TERMS
I N BETWEEN EDI TI ONS OF THE RED BOOK?
A. | REALLY HAVE NO KNOALEDGE OF WHAT THE REASON WOULD HAVE
BEEN.
Q SO AS YQU SIT HERE ON THE STAND NOW YOU KNOW NOTHI NG ABOUT
THE REASONS WHY THI S SUPPLEMENT MAY HAVE BEEN CONSI DERED, | S
THAT CORRECT?
A, THE ONLY THI NG THAT | KNOW ABQUT IT WAS THAT | T WOULD HAVE
BEEN SOMVETHI NG THAT WOULD HAVE BEEN DI SCUSSED BY THE PUBLI SHER
RELATI ONS COW TTEE, WH CH WAS SOMVETHI NG THAT | HAD NO
KNOWLEDGE OF OR CONNECTI ON TO
146

Q |'MHOLDI NG A DOCUMENT THAT WAS MARKED AS EXHIBIT -- WHAT' S
THE EXH BI T NUMBER ON THI S?

MR PEARL: 6407.
BY MR PETROCELLI :
Q -- EXHBIT 6407, AND | T'S ENTI TLED, "THE ABA BOOK BUYER S
HANDBOOK SUPPLEMENT. " HAVE YOU EVER SEEN TH S PI ECE OF PAPER
BEFORE? |IT S A TH CK DOCUMENT, AND FOR THAT REASON |' M NOT
PUTTING I T I N FRONT OF YOU, BUT --

MR YOUNG |'M SORRY, YOUR HONOR, BUT THI S WAS NOT
PROVI DED TO US AS A PART OF THE CROSS EXAM NATI ON MATERI ALS,
AND |'VE NOT BEEN FAVORED W TH A COPY MYSELF.

MR PETROCELLI: | HAVE THE COPI ES HERE, YOUR HONCR,
AND I T'S SUGGESTED SI MPLY BECAUSE OF HER ANSWERS TO THE
QUESTION. ['MSHONNG IT TO HER TO SEE | F I T REFRESHES HER
RECCLLECTI ON, AND | CAN DI SSEM NATE COPI ES RI GHT NOW

THE COURT: | HAVEN T GOT IT. | DON T KNONVWHERE I T
IS, N ONE OF THE BI NDERS - -

MR, PETROCELLI: |IT S RRGHT HERE. | HAVE I T RI GAT
HERE. | CAN G VE YOU A COPY AND G VE HER A COCPY.

THE COURT: YES, WELL, | DON T KNOW WHAT YOU RE
TALKI NG ABOUT.

MR PETROCELLI: ALL RIGHT, LET ME HAND IT UP TO THE
COURT. FOR THE RECORD, IT'S EXHI BI T 6407.
Q HERE IS TRIAL EXH BI T 6407.
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THE COURT: AND WHAT' S THE QUESTI ON?
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BY MR PETROCELLI :
Q THE QUESTION IS, PUTTING IN FRONT OF YOU TRIAL EXHI BI T
6407, HAVE YQU EVER SEEN | T BEFORE?

A.  YES.
Q DID YOU HAVE ANYTHI NG TO DO W TH | TS PREPARATI ON?
A. | ASSUME THAT YOU RE REFERRI NG TO THE FACT THAT MY NAME | S

ON I T. THAT WOULD HAVE BEEN A PROFESSI ONAL COURTESY, BECAUSE
WE ALLOWED THE PUBLI SHER RELATI ONS COWM TTEE TO USE OUR
DATABASE MATERI AL AND VE TURNED THAT OVER TO THEM SO THEY WERE
STARTI NG W TH OQUR BASI C HANDBOOK TERMS. | WOULD NOT HAVE
WORKED WTH THI' S SPECI FI C MATERI AL.

Q AND YOU RE REFERRI NG TO THE FACT THAT I T SAYS, "EDI TED BY
LI NDA M LLER" ON THE SI DE.

A RIGHT.

Q SO YOQU KNEW THERE WAS A PRQJIECT ABOUT PUTTI NG TOGETHER AN
ABA BOCOK BUYER S HANDBOOK SUPPLEMENT W THI N THE ABA, AND YQU
KNEW THAT THEY TOOK YOUR RED BOOK DATABASE, SO TO SPEAK - -

A, CERTAI N | NFORVATI ON FROM | T.

Q AND BEYOND THAT, DI D YOU HAVE ANY FURTHER ROLE OR

PARTI CI PATI ON OR | NVOLVEMENT | N THE CREATI ON OF THE DOCUMENT OR
THE REASONS FOR THE CREATI ON OF THE DOCUMENT?

A. NO | DI D NOT.

. 1S THE ABA CONSI DERI NG PUTTI NG - - MAKI NG PUBLI SHERS' TERMS
AVAI LABLE TO MEMBERS ELECTRONI CALLY, AND KEEPI NG THE TERM5
UPDATED ELECTRONI CALLY THROUGHOUT THE YEAR, AS PUBLI SHERS
148

CHANGES THEI R TERMS?

MR YOUNG  OBJECTION, THE QUESTI ON LACKS FOUNDATI ON
AS THE WTNESS IS NOT EMPLOYED BY THE ABA AT THI S TI ME.

THE COURT: REPHRASE THE QUESTI ON.

MR PETROCELLI: YES.
Q AS OF THE TI ME THAT YOU WVERE W TH THE ABA, WAS THE ABA
CONSI DERI NG MAKI NG PUBLI SHERS' TERMS AVAI LABLE TO MEMBERS
ELECTRONI CALLY I N KEEPI NG THE TERM5S UPDATED ELECTRONI CALLY
THROUGHOUT THE YEAR AS PUBLI SHERS CHANGE THEI R TERMS?
A.  YES.
Q DO YOU KNOWWHETHER. ... WHAT WAS THE STATE OF THAT PRQIECT
AS OF THE TI ME YOU LEFT THE ABA?
A THEY HAD BEGUN WORK ON I T. | DON T KNOW VWHAT HAS HAPPENED
TO I' T SI NCE.
Q AND THE PURPCSE OF THE WORK ON THAT PRQJIECT WAS TO GET OUT
MORE ACCURATE, COVPLETE AND CURRENT | NFORMATI ON?
A. | T WAS TO BASI CALLY UPDATE | NFORVATI ON AS | T BECAMVE
AVAI LABLE AND I N REAL TI ME.
Q SO THAT I T WOULD BE MORE CURRENT.
A, YES, ESPECI ALLY AS TO ADDRESSES AND PERSONNEL AND THE OTHER
| NFORVATI ON THAT CHANGED MOST FREQUENTLY.

MR PETROCELLI: THANK YOU, YOUR HONCR.

THE COURT: MR STEER?

MR STEER | HAVE NO QUESTI ONS, YOUR HONOR  THANK
YQU.
149

THE COURT: ALL RI GHT, REDI RECT?
MR YOUNG WE HAVE NO REDI RECT, YOUR HONOR
THE COURT: ALL RIGHT, STEP DOWN, MS. M LLER
NOW LET'S GET M. CHRI STOPHERSEN TO FI NI SH THAT
CROSS- EXAM NATI ON.
ANN CHRI STOPHERSEN,
CALLED AS A WTNESS FOR THE PLAINTI FFS, HAVI NG BEEN PREVI QUSLY
DULY SWORN, TESTI FI ED AS FOLLOWS:
CRCSS- EXAM NATI ON
BY MR GARCI A:
Q DO YQU HAVE UP THERE MS. ELLEN LARRI MORE' S DEPGCSI Tl ON
TRANSCRI PT, MS. CHRI STOPHERSEN?
A | DONT THHNK SO | THINK THHS IS ALL LI NDA MLLER S.
MR GARCI A: DOES YOUR HONOR HAVE THE LARRI MORE
TRANSCRI PT?
THE W TNESS: PARDON ME?
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MR, GARCI A: DOES YOUR HONCR HAVE THE LARRI MORE
TRANSCRI PT.

THE COURT: | DO

MR GARCI A: THANK YOQU, YOUR HONOR.

MR MACH: EXCUSE ME, YOUR HONOR, IS IT POSSIBLE TO
GET A COPY OF THAT?

THE COURT: ABSOLUTELY.

MR GARCIA:  |'M I NFORMED BY PLAI NTI FFS' COUNSEL
THAT THEY' VE LOCATED A COPY, YOUR HONOR
150

THE COURT: ALL RI GHT.
BY MR GARCI A:
Q COULD YOU TELL US AGAIN, Ms. CHRI STOPHER, WHO ELLEN
LARRI MORE WAS?
A, YES, ELLEN LARRI MORE, SHE' S NO LONGER EMPLOYED BY US, BUT
SHE WAS FOR FI VE OR SI X YEARS CUR OFFI CE MANAGER
Q AND SHE WAS I N CHARGE OF PAYING I NVO CES, |'S THAT CORRECT?
A YES, THAT'S CORRECT.
Q AND SHE WAS IN A CHARGE OF COVMUNI CATI NG W TH PUBLI SHERS
ABOUT THE PAYMENT OF | NVO CES?
A, CORRECT.
Q AND ARE YOU AWARE THAT ON OCCASI ON WHEN CASH FLOW WAS
TI GHT, SHE WOULD WORK OUT PAYMENT PLANS W TH PUBLI SHERS THAT
WOULD ENABLE YOU TO TAKE MORE Tl ME THAN PUBLI SHED TERVS TO PAY?
A, YES, VELL, |'M NOT AWARE OF ANY SPECI FI CS OF HOW SHE
CONDUCTED HER JOB, BUT YES, | KNOW FROM TI ME TO TI ME SHE TALKED
TO PUBLI SHERS ABOUT PAYMENT TERMS.
Q AND ARE YOU ALSO AWARE THAT SHE HAD ARRANGEMENTS W TH AT
LEAST SOVE PUBLI SHERS BY WHI CH THERE WAS A PROCESS THAT YQU
COULD PAY -- THAT YOUR STORE COULD PAY CQUTSI DE THE DATE LI STED
ON AN | NVO CE OR STATEMENT AND NOT GET PUT ON CREDI T HOLD?
A VELL, | KNOW BOTH THI NGS HAPPENED, THAT OFTEN WE VERE - -
FROM TIME TO TI ME WE VERE PUT ON CREDIT HOLD | F VVE DI DN T PAY,
AND SOVETI MES, | THINK THAT' S RI GHT, THAT SHE MADE ARRANGEMENTS
THAT ALLOWED US TO NOT BE PUT ON TCLD.
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MR GARCIA: | HAVE NO FURTHER QUESTI ONS, YOUR
HONOR.  THANK YQU.

THE COURT: ANY FURTHER CROSS?

MR HEI DEMAN:  NO, YOUR HONOR.

THE COURT: ANY REDI RECT?

MR MACH: NOTHI NG YOUR HONOR

THE COURT: ALL RI GHT, YOU NMAY STEP DOV

(CONTI NUED ON FOLLOW NG PAGE. NOTHI NG OM TTED. )

THE COURT: OKAY. CALL YOUR NEXT W TNESS.

M5. KESTENBAUM  YOUR HONOR, PLAI NTI FFS CALL JOHN
EVANS.

THE CLERK: PLEASE RAI SE YOUR RI GHT HAND.

JOHN EVANS,

CALLED AS A W TNESS FCR THE PLAI NTI FFS, HAVI NG BEEN DULY SWORN,
TESTI FI ED AS FOLLOWS:

THE CLERK: THANK YOU. PLEASE BE SEATED. PLEASE
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STATE YOUR FULL NAME AND SPELL YCUR LAST NAME FOR THE RECCORD.
THE WTNESS: My NAME IS JOHN A, EVANS, EV-A-N-S.
DI RECT EXAM NATI ON
BY M5. KESTENBAUM
Q GOOD AFTERNOON, MR EVANS.
AND GOCD AFTERNOON, JUDGE ORRICK. MY NAME | S JANI'S
KESTENBAUM FOR PLAI NTI FFS.
MR EVANS, COULD | CGET YOU TO FOR THE RECORD STATE

YOUR ADDRESS.

A. My STORE ADDRESS?

Q WHY DON' T WE FI RST START OFF W TH YOUR HOVE ADDRESS.
A 212 FOX HOLLOWN RI DGELAND, M SSI SSI PPl 39157.

Q AND WHAT IS YOUR CURRENT OCCUPATI ON?

A |'M A BOOKSELLER

Q OKAY. AND WHAT STORE DO YQU -- DO YOU OMN A BOCKSTORE?
A YES, | DO

Q AND CAN YQU --
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A, THAT STORE IS LEMJRIA, L-EEMUR-1-A

Q AND WHERE | S THAT LOCATED?

A. I N BANNER HALL JACKSON, M SSI SSI PPI .

Q AND HOW LONG HAVE YOU BEEN ASSCCI ATED W TH LEMURI A?
A, TVENTY-FI VE YEARS.

Q OKAY. AND ARE YOQU -- ARE YOU THE OANNER OF LEMURI A?
A YES, | AM

Q AND ARE YQU ALSO I TS FOUNDER?

A YES, | AM

Q OKAY. CAN YQU PLEASE TELL THE COURT WHEN YCQU OPENED

LEMURI A?
A. | FOUNDED LEMURI A, | NCORPORATED, | N SEPTEMBER OF 1975 AND
OPENED THE BOOKSTORE | N OCTOBER

. OKAY. MR EVANS, |'D LIKE TO JUST ASK YOU A COUPLE OF BRI EF
QUESTI ONS ABOUT YOUR BACKGROUND. FIRST OF ALL, WHERE DI D YQU
GROW UP?

A, GREWUP I N JACKSON, M SSI SSI PPI .
Q OKAY. AND WHERE DI D YOU GO TO COLLEGE?

A.  VENT TO COLLEGE, UNI VERSI TY OF M SSI SSI PP .
Q OKAY. AND DD YOU OBTAI N A DEGREE?

A. YES, | DID.

Q AND--

A. I N BUSI NESS.

Q IT WAS A BACHELOR S DEGREE | N BUSI NESS?

A YES, IT WAS.
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Q OKAY. AND HAVE YOU HAD ANY FORMAL POST- COLLEGE EDUCATI ON?
A, TOOK SOVE COURSES AFTER SCHOOL, MOSTLY UNDERGRADUATE,
BUSI NESS MANAGEMENT COURSES AND SOMVE SCI ENCE COURSES.
Q OKAY. NOW YQU STATED -- GO NG BACK TO LEMJRI A, YOU STATED
THAT YOU OPENED THE STORE IN 1975, WHY DI D YOU DECI DE TO OPEN UP
A BOOKSTORE | N JACKSON?
A VELL, | HAD GROMN UP I N JACKSON AND DECI DED TO GO IN
BUSI NESS FOR MYSELF, AND | CONTEMPLATED WHETHER TO OPEN A MJSI C
STORE OR A BOOKSTORE BECAUSE USUALLY WHEN | TRAVELED TO OTHER
MARKETS, THAT'S WHAT | DID. | WVENT TO MJSI C STORES AND
BOOKSTORES.

AND | DECI DED TO OPEN A BOOKSTORE BECAUSE A MJSI C
STORE WAS OPENED PREVI QUSLY THE YEAR THAT | OPENED -- YEAR
BEFORE, SO | KIND OF DECI DED | WOULD GO | NTO THE BOOK BUSI NESS.
Q AND HOW DI D YOQU CHOOSE THE NAME LEMURI A?
A, BASICALLY IT WAS THE ONLY NAME THAT CAME TO V¥ M ND. VE --
MY WFE AND | WERE FORM NG OUR COVPANY, AND WE WERE ROLLI NG
ARCUND NAMES, AND THAT WAS WHAT WE CAME UP W TH.
Q AND WHAT DCES LEMURI A REFER TO?
A IT'S AMWTHC CVILI ZATI ON THAT EXI STED BEFORE RECORDED
DATA. AND IN MYTH, I T WAS THE USE OF -- TRANSFER OF SYMBOLS
THROUGH HI EROGLYPHS, EARLI EST REFERENCE | COULD FI ND TO THAT,
AND FOUND A SYMBOL FOR THE FI RST BOOK EVER WRI TTEN.  AND |
THOUGHT THAT THAT WOULD BE A WAY TO LABEL OURSELVES, |F WE WERE
TRANSFER THOUGHTS TO WORDS.
155
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THE COURT: WHAT'S THE TI TLE OF THE FI RST BOOK OF --
THE WTNESS: | T WAS JUST A SYMBOL. |T WAS A

HI EROGLYPH.

BY MS. KESTENBAUM

Q LET'S SEE. AND WHERE WAS THE STORE, WHERE WAS LEMURI A

ORI G NALLY LOCATED?

A.  IN A SHOPPI NG CENTER CALLED THE QUARTER

Q AND THAT WAS I N JACKSON;, |'S THAT RI GHT?

A YES, IT WAS.

Q AND HOW MANY SQUARE FEET APPROXI MATELY WAS THE STORE WHEN

YOU OPENED I T I N 19757

A APPROXI MATELY 900. |T WAS ON TWO LEVELS

Q OKAY. AND CAN YOU TELL THE COURT APPROXI MATELY HOW MANY

TI TLES THE STORE ORI G NALLY CARRI ED?

A IN 1975?

Q VES.

A. NO | REALLY COULDN T, BUT | WOULD SAY WE HAD ABOUT $8, 000

WORTH OF BOOKS WHOLESALE.

Q AND CAN YOU DESCRI BE FOR THE COURT WHAT KI ND OF BOOKSTORE OR

WHAT TYPE OF BOOKSTORE LEMURI A | S?

A 1S TODAY?

Q VELL, WHY DON' T WE START BACK WHEN YOU FI RST OPENED I T.

A VHEN VE FI RST OPENED THE BOOKSTORE, WE WERE VERY | NTERESTED

I N PROVI DI NG ALTERNATI VE SELECTI ON TO WHAT WAS NORMALLY BEI NG

FOUND | N JACKSON. THE PROCESS THAT | WAS TRAVELI NG AROUND AND
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BUYI NG BOOKS, | THOUGHT THERE M GHT BE OTHER PECPLE, SO

BASI CALLY TRI ED TO CREATE AN | NVENTCRY THAT WOULD BE KI ND CF AN
ALTERNATI VE SUCH AS OFFERI NG MORE BOOKS ON ART, MORE BOOKS ON
LI TERATURE, MORE BOOKS ON LI FESTYLE, ALTERNATI VE LI FESTYLES,
COOKI NG.

Q WOULD YOU DESCRI BE LEMURI A WHEN YOU OPENED I T AS A GENERAL
BOOKSTORE?

A, YES, | WOULD.

Q OKAY. AND WHEN YOU OPENED THE BOOKSTCRE, DID IT HAVE, FOR
EXAVPLE, A CH LDREN S SECTI ON?

YES, IT DD
AND A COOKI NG SECTI ON?
YES, IT DID.

AND A Bl OGRAPHY SECTI ON?

Bl OGRAPHY WAS PROBABLY M XED I N W TH OTHER SECTI ONS.

OKAY. A HI STORY SECTI ON?

HAD A NON FI CTI ON SECTI ON.

OKAY. OKAY. AND TODAY WOULD YOQU STI LL DESCRI BE LEMURI A AS
A GENERAL BOOKSTORE?

A, PROBABLY MORE GENERAL TODAY.

Q SO DO YOQU CARRY MORE CATEGORI ES OF BOOKS TODAY THAN YQU DI D
VWHEN YQU FI RST OPENED THE STORE?

A YES. AND THE CATEGCRI ES THEMSELVES ARE MORE EXTENS| VELY
STOCKED.

Q DURI NG YOUR FI RST YEAR I N BUSI NESS, DO YOU RECALL
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APPROXI MATELY WHAT YOUR ANNUAL SALES WVERE?
A $25,000 RETAIL.
Q OKAY. |'D LIKE TO MOVE FORWARD TO THE PRESENT. WHERE IS
YOUR STORE LOCATED TODAY?

BANNER HALL. BANNER HALL.

AND THAT' S I N JACKSON?

THAT' S I N JACKSON, M SSI SSI PPI .

AND WHEN DI D YQU FI RST MOVE TO BANNER HALL?

AROUND 1988.

VWHEN YOU FI RST MOVED | NTO THE BANNER HALL LOCATI ON,
PROXI MATELY HOW MANY SQUARE FEET WAS LEMURI A?

3500.

AND APPROXI MATELY HOW LARGE | S | T TODAY?

I T'S PROBABLY ABQUT 4800, 4900.

AND APPROXI MATELY HOW MANY Tl TLES DOES LEMURI A CARRY TODAY?

WE HAVE APPROXI MATELY 150, 000 I N OUR | NVENTCRY DATABASE, AND
EN VE MOVE I N AND OUT OF QUR SYSTEM W TH PROBABLY 75- TO

, 000 I N STOCK.

OKAY. MR EVANS, | AM GO NG TO G VE YQU A BI NDER WTH CUR

ogg>o>o>>o>o>o>



20 EXHHBITS INIT. AND --

21 YOUR HONOR, | BELI EVE THAT YOU HAVE THI S Bl NDER AS
22 VWELL FOR MR EVANS. AND IN PARTI CULAR, |F | COULD DI RECT

23 MR. EVANS' AND THE COURT' S DI RECTION (SIC) TO EXH BI T 2413,

24  VH CH SHOULD BE BEHI ND THE TAB W TH THE SAME NUVMBER.

25 MR. EVANS, IF | COULD GET YOU TO -- ASK YOQU TO LOX
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1 THROUGH EXHI BI T 24132
2 A (REVI EW NG DOCUVENT. )

3 OKAY.

4 Q DO YOU RECOGNI ZE THI S?

5 A THESE LOOK LI KE PHOTOGRAPHS TAKEN AROUND AND | NSI DE MY
6 BOOKSTORE AND FRONT PHOTO OF BANNER HALL --

7 Q AND DO THESE Pl CTURES FAI RLY AND ACCURATELY DEPI CT YOUR
8

9

STORE?
A. BEST | CAN TELL.
10 Q M -- MR EVANS, ARE YOU THE SOLE OWNER OF LEMURI A?

11 A NO, I'MNOT. LEMJRIA IS A CORPORATI ON, | NCORPORATED, AND
12 IT'S MY WFE AND |, WE RE EQUAL PARTNERS.

13 Q AND THE CORPORATI ON OANS LEMURI A BOOKSTORE; |S THAT CORRECT?
14 A THAT |'S CORRECT.

15 Q DOES LEMURI A, | NCORPORATED, DRAW | NCOVE FROM SOURCES OTHER
16  THAN THE BOOKSTORE?

17 A YES, IT DOES. |T HAS OTHER | NVESTMENTS.

18 Q MR EVANS, |'D LIKE TO DI RECT YOUR ATTENTI ON TO EXHI BI T 2516
19 IN THE BI NDER

20 A (REVI EW NG DOCUMENT.)

21 THE COURT: 25157
22 M5. KESTENBAUM  EXCUSE ME?
23 THE W TNESS: 25167
24 MS. KESTENBAUM  UNLESS | HAVE THE -- LET ME MAKE
25 SURE | HAVE THE CORRECT NUMBER
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1 LET'S SEE. YEAH, 2516. IN MNE, |IT COMES --

2  ACTUALLY THERE' S A TAB THAT SAYS "694," AND THEN THERE' S A 2515.
3 AND THEN 2516.

4 THE W TNESS: 25167 OKAY. 2516.

5 M5. KESTENBAUM DO YOU HAVE I T, YOUR HONOR?

6 THE COURT: NO

7 MS. KESTENBAUM  OKAY. |IT'S A COLORED MAP AND - -

8 THE COURT: | HAVE 2416.

9 M5. KESTENBAUM | T ACTUALLY - -

10 THE COURT: FOLLOWED BY 2612.

11 MS. KESTENBAUM  YEAH, |'M LOOKING AT IT. IT

12 ACTUALLY APPEARS THAT | T MAY BE QUT OF NUMERI C ORDER SI NCE 2516
13 MAY COMVE BEFORE SOVE NUMBERS THAT ARE ACTUALLY LOWNER THAN I T,
14 AND | APCLOG ZE ABOUT THE CONFUSI ON.

15 THE COURT: OH, ALL RIGHT. |IT WAS JUST -- CAN YOU
16 TELL ME, IF IT' S QUT OF ORDER, WHAT CAN | LOCK FOR TO FIND I T?
17 M5. KESTENBAUM  YOUR HONOR, WHY DON'T | d VE YQU --
18 IF 1 MAY, GVE YOU A COPY OF THE EXH BI T JUST FROM MY BI NDER.
19 IF 1 MGHT HAND IT UP TO YOU, THINK IT M GHT MAKE THI NGS EASI ER
20 THE COURT: THANK YOU.

21 BY M5. KESTENBAUM

22 Q OKAY. MR EVANS, DO YOU RECOGNI ZE THI S DOCUMENT?

23 A THIS 1S A MAP OF JACKSON.

24 Q OKAY. AND CAN YOU PLEASE TELL THE COURT WHERE LEMURI A IS
25 LOCATED ON THE NAP.
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1 A YES. |IT S LOCATED IN A YELLOWCIRCLE WTH A BLUE DOT. I T
2 LOCKS LI KE ON I-55. | NTERSTATE 55 AT THE CORNER OF NORTHSI DE
3 DRI VE AND | NTERSTATE |- 55.

4 Q AND THAT'S THE BANNER HALL LOCATION; IS THAT RI GHT?

5 A THAT | S CORRECT.

6 Q IS THERE A BARNES & NOBLE LOCATED ON THI S NMAP?

7 A YES, THERE IS. |IT S ON COUNTY LINE ROAD RI GHT OFF OF |- 55,
8 | NTERSTATE 55, AND I T HAS A RED DOT.

9 Q AND DCES TH' S MAP | NDI CATE A WALDENBOOKS | N JACKSON?

10 A YES, ITDOCES IT S ON-- OFF OF THAT 220 LOOP ON H GHWAY 80
11  AND METRO CENTER, AND I T IS ALSO A BLUE SQUARE, | BELIEVE.
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Q CAN YOU TELL ME APPROXI MATELY HOW FAR THAT WALDENBOOKS | S
FROM LEMURI A?

A.  FIFTEEN OR TVENTY M NUTES.

Q OKAY. AND WHAT ABOUT THE BARNES & NOBLE THAT YOU EARLI ER
REFERRED TO? ABOUT HOW FAR | S THE BARNES & NOBLE FROM LEMURI A?
A, ABQUT FI VE M NUTES.

Q AND VHEN YOQU SAY FI VE M NUTES, YOU RE REFERRI NG TO A

FI VE-M NUTE DRI VE?

A. YES.

Q AND THE SAME THI NG W TH WALDENBCOCKS, | T'S ABOUT A 20-M NUTE
DRI VE?

A. YES.

Q | REALIZE THAT THERE' S NO SPECI FI C | NDI CATION OF I T, BUT
WTH N THIS MAP, IS THERE A B. DALTON LOCATED ANYWHERE W THI N
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THE CI TY OF JACKSON?
A.  ACTUALLY NOT IN THE CI TY, BUT ACROSS THE COUNTY LINE. IT' S
A -- RIGHT HERE ABOVE THE COUNTY LINE ROAD. THE COUNTY CHANGES
RI GHT THERE AND SO DO THE CITY LIMTS. BUT IT'S ONE M NUTE ON
THE OTHER S| DE OF NORTH PARK SHOPPI NG CENTER

Q AND APPROXI MATELY HOW FAR |'S THAT B. DALTON FROM LEMURI A?

A.  SI X M NUTES.

Q AND AGAIN A SI X-M NUTE DRI VE.

A.  (NO AUDI BLE RESPONSE.)

Q WHAT ABOUT A STORE CALLED BOOKS- A-M LLION? | KNOW THERE' S
NOT ONE SPECI FI CALLY | NDI CATED ON THE MAP, BUT DOES THE AREA OF
THE MAP | NCLUDE A LOCATI ON OF A BOOKS A-M LLI ON?

A YES, |T DOES.

Q OKAY. CAN YOU PLEASE EXPLAIN WHERE I T | S?

A.  THE EDGE OF THE YELLOW Cl RCLE FOR LEMURI A ALMOST WOULD TOUCH
WHERE THE BOOKS- A-M LLION I'S, WH CH WOULD BE ON THE EAST SIDE OF
|- 55 RI GHT BELOW THE LI TTLE SYMBOL THAT SAYS | -55, NORTHSI DE

DRI VE.

Q OKAY. SO THEN --

A, ONE M NUTE.

Q WHERE -- ARE LEMURIA AND THI'S BOOKS-A-M LLI ON ON OPPCSI TE
SIDES OF THI'S H GHWAY, [-55?

A.  YES, THEY' RE Rl GHT ACROSS FROM EACH OTHER.

Q MR EVANS, CAN YOU PLEASE TELL ME WHEN THE BARNES & NOBLE
YOU REFERRED TO FI RST OPENED?
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A | BELIEVE APRIL 1997.
Q OKAY. AND THE BOOKS-A-M LLI ON THAT WE VE REFERRED TO, DO
YOU KNOW WHEN THAT OPENED?
A | BELI EVE NOVEMBER OF ' 92.
Q OKAY. AND THE WALDENBOOKS THAT YOU REFERRED TO, DO YOU KNOW
WHEN THAT OPENED?
A | CAN T REMEMBER THE MONTH, BUT AROUND 1978.
Q OKAY. AND THE B. DALTON THAT YOU REFERRED TO, DO YOU KNOW
WHEN THAT FI RST OPENED?
A AROUND 1983.
Q MR EVANS, TURNING BACK IN TIME SPECI FI CALLY TO, SAY, 1990,
WHO AT THAT TIME DI D YOU CONSI DER TO BE YOUR PRI MARY
COVPETI TORS?
A IN 19907
Q YES.
A | WOULD SAY THAT IN NORTH PARK MALL, WH CH |'S NOT SHOA ON
THI'S MAP, WHI CH |'S WHERE THE B. DALTON IS, THERE WAS ALSO A
WALDENBOOKS STORE WHI CH -- BEEN THERE APPROXI MATELY SEVEN YEARS,
AND | WAS VERY COVPETI TIVE W TH THEM

IN THE METRO CENTER MALL WH CH | S WHERE THE WALDENS
THAT IS STILL HERE |'S LOCATED, THERE WAS ALSO A BOOKLAND STORE
AND A BOOKSTORE CALLED THE COLES (PHONETIC), | BELIEVE IS STILL
THERE.
Q AND LOOKI NG FORWARD TO TODAY, WHO TODAY DO YOU CONSI DER TO
BE LEMURI A' S PRI MARY COMPETI TORS?
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A. MY PRI MARY COVPETI TORS?

Q VES.

A. | WOULD SAY BARNES & NOBLE, B. DALTON, BOOKS-A-M LLI ON,



WAL DEN.
Q AND, AGAIN, LOOKING BACK TO 1990, AT THAT TI ME, WHAT DI D YOU
CONSI DER TO BE YOUR TRADI NG AREA?

IN OTHER WORDS, FROM APPROXI MATELY WHERE DI D YOU DRAW
YOUR CUSTOMVERS?
A, APPROXI MATELY A 25-M NUTE RADI US FROM THE BOOKSTCRE.
Q AND WHAT ABCUT TODAY? WHAT DO YOU CONSI DER TO BE YOUR
TRADI NG AREA TCODAY?
A, ABQUT THE SAME, EVEN -- EVEN THOUGH I T'S PROBABLY EXPANDED A
LI TTLE BIT.
Q MR EVANS, |'D LIKE TO FOCUS A BIT ON LEMJRI A'S SALES OVER
THE YEARS. AND FIRST OF ALL, LET ME ASK YQU, DOES LEMUR A
REGULARLY MAI NTAI N RECORDS OF | TS SALES ON AN ANNUAL BASI S?
A.  YES, VE DO
Q AND ARE THOSE REFLECTED I N FI NANCI AL REPORTS AND TAX
RETURNS?
A YES, THEY ARE.
Q AND WHERE DOES THAT SALES DATA COVE FROW?
A.  THE SALES DATA COVES FROM CUR DAI LY SALES SHEETS, WHI CH ARE
FI GURED UP AT THE END OF EACH DAY ACCORDI NG TO THE NOTEBOOK ON A
MONTHLY BASI S, THEN ANALYZED AT THE END OF MONTH BY My STAFF AND
MYSELF, THEN PASSED TO A BOOKKEEPER
164

THE BOOKKEEPER THEN ANALYZES | T, DETERM NES | F THE
SALES SHEETS AND MY CHECK STUBS (SIC). SHE THEN PREPARES
REPORTS FOR MY ACCOUNTANT. MY ACCOUNTANT THEN PUTS I T -- TAKES
I T AND THEN PUTS | T BACK | NTO A FORM OF WH CH WE CAN FORM OUR
| NCOVE STATEMENTS AND PAY TAXES.
Q OKAY. AND AS THE OWER OF LEMURI A, DO YOU REGULARLY REVI EW
LEMURI A'S FI NANCI AL STATEMENTS AND TAX RETURNS?
A, YES.
Q I'D LIKE TO JUST BRI EFLY DI RECT YOUR ATTENTION TO A SERI ES
OF EXHI BITS. THEY' RE NUVBERED 246 TO 254.
A.  (REVI ENW NG DOCUMENTS. )
Q AND, MR EVANS, |'M JUST GO NG TO ASK YOU SOVE VERY GENERAL
QUESTI ONS ABOUT THESE EXHI BI TS.
A.  (REVI EW NG DOCUMENTS. )

OKAY
DO YOU RECOGNI ZE THESE DOCUMENTS?
YES, | DO

OKAY. AND WHAT ARE THEY?
EXH BIT 246 1S A COPY OF MY TAX RETURN.
. OKAY. AND WHAT ABOUT THE OTHER EXHI BI TS, WHAT TYPE CF
DOCUMENTS ARE THEY?
A, (REVI EW NG DOCUMENTS. )

THESE ARE FI NANCI ALS PREPARED BY MY ACCOUNTANT.
Q OKAY. RATHER THAN GO NG THROUGH THESE NUMERQUS FI NANCI AL
STATEMENTS, |F | COULD NOW DI RECT YOU, MR EVANS, AS WELL AS THE
165
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COURT, TO EXHI BI T 2614.
AND, ACTUALLY, THIS EXHIBIT, | SHOULD SAY, IS IN THE
FRONT FLAP OF THE BINDER. IT'S NOT IN ORDER SO IT'S RIGHT IN
FRONT HERE. | REALIZE WE -- WE | NCLUDED | T LATE.
OR | COULD PROVIDE A COPY, HAND UP A COPY. THAT' S
EASI ER
AND, MR EVANS, YOUR COPY |'S ALSO I N THE FRONT
BI NDER -- FRONT FLAP, AS | S COUNSEL'S.
NOW MR EVANS, DO YOU RECOGNI ZE THI'S DOCUMENT,
EXHI BI T 26142
A I T LOXS LIKE A CHART OF MY END- OF- YEAR SALES.
. OKAY. AND HAVE YOU HAD AN OPPORTUNI TY TO REVI EW THI S CHART
AND CHECK | TS ACCURACY?
A YES, | HAVE.
Q OKAY. FROM THE OPENI NG OF YOUR STORE N 1975 UNTIL 1990,
WAS THERE A GENERAL TREND | N YOUR ANNUAL SALES?
A. YES. WE HAD | NCREASES EVERY YEAR, BUT ONE.
Q AND IS TH'S REFLECTED AT ALL IN EXHIBI T 24167
A, (REVI EW NG DOCUVENT. )
ASK THAT QUESTI ON AGAI N, PLEASE.
Q SURE. IS THIS -- IS THAT TREND EXH BI TED AT ALL -- AND |
REALI ZE | T DOESN T | NCLUDE ALL THE YEARS FROM 1975 THROUGH ' 90,
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BUT IS THIS TREND REFLECTED AT ALL IN TH S EXHI BI T?

A, YES, 1989 AND 1990.

Q OKAY. SO FROM 1990 -- 1989 TO 1990, YOUR SALES WENT UP FROM
166

958, 000?
A YES.
Q TO 3177

A YES, TO 1,222,000, YES.
Q OKAY. NOW WHAT HAPPENED I N THE EARLY 1990S?
A IN THE EARLY 1990S, WE WERE EXPERI ENCI NG TREMENDOUS GROWIH.
Q  OKAY.
A AND THEN BOOKS-A- M LLI ON OPENED UP FALL OF '92, AND OUR
BUSI NESS HELD | TS OWN FOR A LI TTLE WHI LE AND THEN BEGAN TO GO
DOWN, AND WE PROCEEDED DOMN FOR THREE YEARS, FOUR YEARS.
Q OKAY. AND |'S THE DECLINE | N SALES THAT YOU RE REFERRI NG TO,
I'S THAT | LLUSTRATED BY THI'S EXHI BI T, 2416 (SIC)?
A YES, ITIS.
Q OKAY. AND --

THE COURT: 2614, ISNT IT.

M5. KESTENBAUM 2614, YES, YOUR HONOR  THANK YOU.
Q AND DI D THERE COVE A TI ME WHEN YOUR SALES STARTED TO REBOUND
AFTER THI S DECLI NE?
A YES, THERE DID. MY SALES | N APPROXI MATELY OCTOBER OF 1996
BEGAN TO GROW EXCESSI VELY. | MEAN, JUST -- JUST TAKI NG OFF AND
GREW STEADI LY THAT FAST FOR FI VE OR SI X MONTHS.
Q OKAY. SO AFTER THESE YEARS OF DECLINE, TO WHAT DO YOU
ATTRI BUTE THI'S START OF A -- OF A REBOUND I N | GUESS YOU SAI D
19967
A BOOKS-A- M LLI ON HAD BASI CALLY BEEN LOCATED | N MY MARKETPLACE
167

FOUR YEARS, AND WE HAD A FOUR- YEAR CYCLE, AND WE HAD DONE, |
GUESS, SOME | NTERNAL | MPROVEMENTS. WE HAD GONE ON COMPUTER  WE
HAD TR ED TO CHANGE THE WAY WE WERE DOl NG BUSI NESS TO REACT TO
THE MARKETPLACE TO THE COWPETI TI ON THAT WE WERE UNDER.
Q  OKAY.
A. AND | THINK | T HAD BEGUN TO WORK. SOVE OF OUR CHANGES HAD
BEGUN TO -- SALES GROWH.
Q AND THEN WHAT HAPPENED I N APRIL OF 1997? DI D THAT TREND
CONTI NUE?
A. NO BARNES & NOBLE OPENED UP.
Q OKAY. AND WHAT | MPACT DI D THE OPENI NG OF THE BARNES & NOBLE
HAVE ON LEMURI A?
A. |IT HAD A SEVERE LOSS OF SALES.
Q AND CAN YOU EXPLAI N HOW THAT LOSS I N SALES |'S REFLECTED I N
EXH BI T 26147
A YES, | CAN | BELIEVE

| T LOOKS TO ME THAT IN THE END OF YEAR AUGUST 31ST
1997, SALES, THE FI RST SEVEN MONTHS OF THAT YEAR VE WERE
EXPERI ENCI NG GROWTH THAT | JUST DI SCUSSED, AND THE LAST FI VE
MONTHS OF THAT YEAR WHEN BARNES & NOBLE OPENED, WE VENT
BACKWARDS APPROXI MATELY | N ALL OUR GROMH, AS YOU CAN SEE.
Q OKAY.
A.  AND THEN | N THE YEAR THAT ENDS | N 1998, WHICH |'S MY FI RST
FULL YEAR THAT BARNES & NOBLE WAS OPENED AND | \WAS GO NG AGAI NST
THEM MONTH TO- MONTH FI GURES, MY BUSI NESS DROPPED DRASTI CALLY,
168

APPROXI MATELY 160, 000 I N SALES, 150, 000.

Q MR EVANS, WHAT IS YOUR FI SCAL YEAR? HOW DOES | T RUN?

A. I T RUNS FROM SEPTEMBER 1ST TO AUGUST 31ST.

Q SO THEN SI NCE BARNES & NOBLE OPENED IN APRIL OF 1997, THEN
THE FI GURES ASSOCI ATED W TH THE FI SCAL YEAR ENDED AUGUST 31ST,
1997, THEY REFLECT SALES BOTH BEFORE AND AFTER THE BARNES &
NOBLE OPENED?

A, SEVEN MONTHS BEFORE AND FI VE MONTHS AFTERWARDS.

Q M EVANS, DO YQU KEEP TRACK OF ANY SALES DATA ON A MONTHLY
BASI S?

A YES, | DO

Q OKAY. AND CAN YOU EXPLAI N WHAT | NFORVATI ON YOU USE?

A. | TAKE -- ON A MONTHLY BASIS, AT THE END OF THE MONTH, |
TAKE OUR DAILY SALES SHEETS. | TOTAL UP THE MONTHLY SALES THAT



©o~NouUuhwWNE

NRNNNNNRRRRRRR R R
ORWNROOONOUIRWNRO

page

OO WNE

I HAVE. | CHART THAT IN MY OWN LI TTLE WORKSHEET THAT | KEEP.

| THEN PASS THOSE SALES SHEETS TO My BOOKKEEPER ~— MY
BOOKKEEPER ANALYZES THOSE, TAKES MY EXPENSES, ANALYZES THOSE,
TRANSFERS THEM TO MY ACCOUNTANT, AND MY ACCOUNTANT DCES MY
ACCOUNTI NG FOR ME.
Q OKAY. MR EVANS, BEFORE | DI RECT YOUR AND THE COURT' S
ATTENTI ON TO ANOTHER SUMVARY EXHI BI T, |'D LIKE TO QU CKLY TURN
YOUR ATTENTI ON TO TWO EXHI BI TS, 257 AND 2412.
A, (REVI EW NG DOCUMENTS. )

OKAY.
Q OKAY. AND DO YOU RECOGNI ZE THESE DOCUMENTS?
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A YES, | DO
Q OKAY. AND CAN YOU PLEASE DESCRI BE WHAT THEY ARE?
A.  THESE ARE MY WORKSHEETS THAT | TAKE FROM MY MONTHLY CHARTS,
AND THI'S |'S WHERE | RECORD MONTHLY SALES DECLI NE OR | NCREASE AND
TRY TO KEEP UP W TH HOW MY BUSI NESS |'S ACTUALLY DO NG ON A DAILY
BASI S AND A MONTHLY BASI S.
Q OKAY.
A ANALYZE MY MONTHLY SALES ALSO I N MAKI NG THI'S CHART. | MEAN,
MY DAILY SALES. EXCUSE ME.
Q |F | COULD NOW DI RECT YOUR ATTENTI ON TO EXHI BI T 2613.
YOUR HONOR, | APOLOG ZE FOR ALL THE MOVI NG AROUND
W THI N THE BI NDER.
THE COURT: THAT'S ALL RIGHT. |'M GO NG TO MAKE SOME
SUGGESTI ONS AT THE END OF THE SESSION. | THOUGHT WE D GOTTEN
RID CF.
WHAT' S THE NEXT ONE?
MS. KESTENBAUM THIS IS 2613, AND | T SHOULD BE - -
THE COURT: | HAVE 2613.
MS. KESTENBAUM DO YOU HAVE | T? OKAY.
Q AND, MR EVANS, DO YOU RECOGNI ZE THI S DOCUVENT?
A YES, | DO
Q AND COULD YOU PLEASE DESCRI BE TO THE COURT WHAT I T IS.
MR. GARCIA:  YOUR HONOR, WE | NTERPOSED AN
OBJECTION -- WAS | T TO THAT ONE? OR-- |'M SORRY. | APOLOG ZE,
YOUR HONOR.
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THE COURT: ALL RI GHT.

MR GARCI A2 APOLOG ZE TO COUNSEL.

M5. KESTENBAUM  OKAY. AND, COUNSEL, YOU HAVE A
COPY; | S THAT CORRECT?

MR GARCIA: | DO

THE COURT: GO AHEAD.
BY MS. KESTENBAUM
Q M EVANS, |IF YOU COULD JUST DESCRIBE TO THE COURT WHAT THI S
CHART 1 S.
A THIS IS A MONTHLY CHART TAKEN FROM THE PREVI QUS EXH BI TS
THAT YOU JUST HAD FROM MY HANDWRI TI NG AND TRI ED TO | NTERPRET.
BUT THI S IS MATERI AL TAKEN FROM THAT CHART TO --

MR GARCIA:  YOUR HONOR, | WOULD LI KE TO NOTE
OBJECTI ON.

I HAD WROTE YOU A LETTER | F ABOUT THI S YESTERDAY.

WE GOT THI S DOCUMENT FOR THE FI RST TI ME ON EASTER
SUNDAY. | T'S A DEMONSTRATI VE, BUT I T HAD NOT BEEN PREVI QUSLY
EXCHANGED PURSUANT TO THE COURT' S PRETRI AL ORDER AND WAS NOT
EXCHANGED ON APRI L 3RD WHEN WE EXCHANGED DEMONSTRATI VES, AND |
WROTE COUNSEL A LETTER YESTERDAY OBJECTI NG TO | TS USE.

THE COURT: | S THAT CORRECT, MR --

M5. KESTENBAUM | HAD NOT ACTUALLY SEEN THE LETTER,
THE RESPONSE FROM MR, GARCIA. I T IS TRUE, HOAEVER, THAT THIS IS
A DEMONSTRATI VE WH CH WE FI RST PREPARED THI S WEEKEND | N ORDER TO
SI MPLI FY THE | NFORMATI ON I N THE HANDWRI TTEN EXHI BI TS WHI CH VEE
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HAD DESI GNATED.

THE COURT: YEAH, THAT'S -- THAT'S PLAIN NOT FAIR |
LOCKED AT THOSE -- AT THE CHARTS, THE OTHER TWO EXHI BI TS, 257
AND 2412, AND THEY' RE WRI TTEN OUT | N SOMEBODY' S HANDWRI TI NG, AND
ITS HARD TO DECI PHER. AND THEN TO HI T THEM RI GHT HERE, THE DAY
AFTER YOU G VE THEM THI S SUMVARY IS NOT ONLY UNFAIR, IT'S



| MPROPER AND | NAPPROPRI ATE.  AND THE OBJECTI ON WAS TO STRI KE
THE -- WAS THAT | T?
MR GARCIA: SO MOVED, YOUR HONOR.
THE COURT: THE MOTI ON TO STRIKE |'S GRANTED.
M5. KESTENBAUM OKAY. | APOLOG ZE, YOUR HONCOR.
AGAIN, |F | HAD -- HAD COME TO REALI ZE THAT THI S
CHART WOULD BE HELPFUL PREVI OUSLY, | WOULD HAVE PROVIDED I T
EARLI ER TO THE COURT AND TO COUNSEL.
THE COURT: KNOWN | N SALI NAS- RODEO AS BLI NDSI DI NG
MS. KESTENBAUM |'LL MOVE ON, YOUR HONOR.
Q JUST TO BE CLEAR AGAIN, CAN YOU -- CAN YOU TELL ME WHAT --
WHAT TREND - - WHAT TREND TOOK PLACE W TH YOUR SALES AFTER THE
OPENI NG OF THE BARNES & NOBLE I N APRI L OF 19977
A YES, MY SALES VENT DOWN.
Q  OKAY.
A AND THEY VENT DOAN CONS| STENTLY.
Q OKAY. AND DI D THERE COVE A TI ME WHEN YOUR SALES -- WHERE
THAT TREND DI SCONTI NUED?
A YES, THEY HAVE.
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Q OKAY. COULD YOQU PLEASE EXPLAI N?

A YES, | TH NK AFTER A PERIOD OF FOUR YEARS NOW W TH BARNES &
NOBLE | N My MARKETPLACE, THAT | HAVE BEEN ABLE TO ADJUST AND TRY
TO COVE UP W TH NEW WAYS TO DO BUSI NESS, NEW WAYS TO CHANGE MY

STORE, MY LEASEHOLD | MPROVEMENTS. |'VE ENLARGED MY STAFF. |'VE
ENLARGED MY HOURS. |'VE ENLARGED MY | NVENTCRY. | ENLARGED MY
STORE.

| CREATED MUCH MORE ADVERTI SI NG MARKETI NG PROGRAM
TRADEMARK. TRIED TO DO MANY THI NGS TO MAKE My | MAGE IN THE
MARKETI NG PLACE AND BRI NG MY BUSI NESS BACK.

CONSEQUENTLY, | THINK IT'S COM NG BACK. I T IS NOT
BACK TO WHERE | T WAS.
Q NOW | BELIEVE YOU MENTI ONED FI RST EDI TI ON BOOKS?
A, YES, | HAVE ALSO EXPANDED MY FI RST EDI TI ONS BUSI NESS, WHI CH
IS A-- ANOTHER SECTION IN MY STORE WHI CH | HAVE BEEN WORKI NG
REAL HARD ON I N THE LAST FOUR YEARS.

ITS ATYPE OF -- IT'S A LITTLE BIT SEPARATE CF A --
IT"S NOT PART OF RETAIL DI STRI BUTI ON THAT WE BUY FROM
PUBLI SHERS, BUT IT ALLOAS ME TO EXPAND MY PROFI T MARG N AND TO
| NCREASE HI GHER- END SALES. | T'S BEEN BASI CALLY ACH EVED THROUGH
THE GROMH OF THE | NTERNET AND BEI NG ABLE TO SELL FI RST EDI Tl ON
BOOKS ON LI NE.
Q M EVANS, |'D LIKE TO MOVE ON TO THE SUBJECT OF LEMJRIA' S
PURCHASE TERMS FROM PUBLI SHERS AND WHOLESALERS. AND ARE YQU
FAM LI AR WTH THE TERMS THAT LEMJRI A PAYS PUBLI SHERS AND
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VWHOLESALERS FOR BOOKS?
A YES, | AM
Q OKAY. AND CAN YOU EXPLAI N WHAT YOUR | NVOLVEMENT IS WTH - -
W TH THE PURCHASE OF BOOKS?
A, EXCUSE ME?
Q WHAT'S YOUR ROLE W TH RESPECT TO THE PURCHASE OF BOOKS AT
LEMURI A?
A.  |'M HEAD BUYER AND HEAD ACCOUNTS PAYABLE AND BASI CALLY WORK
W TH ALL THE SALESPEOPLE OR SUPERVI SE THEIR WORK. SO I'M - -
BASI CALLY |' M I N CHARCE.
Q HAS THAT BEEN THE CASE THROUGHOUT -- SINCE 1975?
A.  YES.
Q ABOUT HOW MJCH TI ME EACH WEEK DO YOU SPEND ON PLACI NG ORDERS
FOR BOCKS?
A, HOWMICH TI ME EACH WEEK? ON A DAILY BASI S, THREE OR FOUR
HOURS A DAY PROBABLY.
Q OKAY. AND CAN YQU JUST GENERALLY DESCRI BE THE ORDERI NG
PROCESS.
A, VEE ANALYZE THE DAI LY SALES EVERY MORNI NG OF WHAT WE SOLD THE
DAY BEFORE AND WE DECI DE WHEN AND | F WE' RE GO NG TO BUY THAT
BOOK AND HOWWE' RE GO NG TO BUY I T AND WHI CH VENDOR WE' RE GO NG
TO BUY | T FROM

WE THEN PUT I T IN THE VENDOR FI LE TO BE ORDERED. AND
WE THEN CONSI DER, WHEN WE ANALYZE THE VENDOR, THE AMOUNTS THAT
ARE TO BE ORDERED | N THE VENDOR, WHETHER WE NEED TO DO AN ORDER
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TO THAT VENDOR OR NOT.
Q I N DECI DI NG WHAT BOCKS TO CRDER AND WHAT QUANTI TI ES, DO YQU
CONSI DER WHETHER THERE' S, FOR EXAMPLE, A STOCK OFFER CURRENTLY
AVAI LABLE FROM A PUBLI SHER?
A, YES. VERY MJCH SO THAT' S WHY YOU PUT YOUR BOCOKS | NTO A
VENDOR AND YOU CAN EVEN CREATE A BACK CORDER VENDOR THAT STORES
YOUR BOOKS.

WE -- IN OQUR CASE, WE WOULD HAVE A RANDOM HOUSE
VENDOR AND A RANDOM HOUSE B, WHI CH | S WHAT WE WOULD STORE COUR
BACK STOCKS WTH. SO THAT WHEN AN OPPORTUNI TY CAME TO US TO
HAVE A BACK STOCK OFFER, WWE WOULD BE ABLE TO TAKE ADVANTAGE OF
THAT IN THE TI ME FRAMVE THAT' S ALLOWED.
Q AND I N THE PROCESS OF ORDERI NG THE BOOKS, DO YOU HAVE
OCCASI ON TO CHECK THE TERVMS OF SALES OF OFFERED BY THE
PUBLI SHERS?
A VE DO
Q AND WHERE DO YQU CBTAI N THAT | NFORVATI ON FROWP
A, THE RED BOCK, ABA HANDBOOK -- BUYERS HANDBOCK. WE ALSO
TRANSFERRED ALL THE | NFORVATI ON FROM THE HANDBOOK | NTO CUR
VENDOR FI LES WHI CH WE USE ON A CONSI STENT BASI S SO THAT ON A
DAILY BASIS, WE CAN JUST CLICK I NTO THE VENDOR FI LE AND SEE
EXACTLY WHAT THE PUBLI SHERS TERMS ARE FOR US TO BUY BOOKS AT.
Q AND THE VENDOR FI LES THAT YOU MENTI ONED, ARE THOSE PRESENTLY
ON YOUR COVPUTER SYSTEM?
A YES, THEY ARE.
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Q AND YOU MENTI ONED THAT YOU HANDLE THE ACCOUNTS PAYABLE - -
A THAT | DO
Q -- FOR LEMUR A

I N THE COURSE OF PAYI NG LEMURI A' S BILLS, DO YOU HAVE
OCCASI ON TO CHECK AND MAKE SURE THAT LEMURI A |'S BEI NG CHARGED
THE CORRECT DI SCOUNT PERCENTAGE?
A YES, | DO THAT CONSTANTLY.
Q OKAY. AND HOW DO YOU DO THAT?
A, WHEN THE BOOK -- EXCUSE ME -- WHEN THE BOOK COMES | N THE
BACK ROOM OR THE RECEI VING ROOM | T COVES IN WTH A INVOI CE OR A
PACKI NG LI ST, HARD COPY OF WHI CH WE MATCH THE | NVOl CE AND THE
HARD COPY W TH THE ACTUAL BOOKS THAT ARE | N THE BOX.

THE -- |F THERE' S A QUESTI ON TO THE PO AND THE
DI SCOUNT, WE HAVE A HARD COPY OF THE PO, AND | T HAS BEEN
CHECKED.

THE COVPUTER PRI NTS OUT THE DI SCOUNT THAT | T SHOULD
BE ON THE PO BECAUSE | T'S AUTOVATI CALLY -- HAS THAT | NFORMATI ON
IN THERE W TH THE VENDOR, SO | T WOULD TELL US WHAT OUR DI SCOUNT
SHOULD BE.

THE PERSON CHECKI NG | N THE BOOKS THEN GOES TO THE
COVPUTER AND RECEI VES THE BOOKS FROM THE HARD CCOPY | NTO THE
COMVPUTER | NVENTORY SYSTEM | F THERE |'S A PROBLEM ON THE | NVO CE
AT THAT PO NT, THEY NOTE | T ON THE PAPER COPY AND DEAL WTH I T
IN THE -- AT THAT POINT IN TI ME.
Q OKAY. HOWARE LEMURIA'S TERMB OF SALE W TH PUBLI SHERS AND
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WHOLESALERS SET?

A.  BY THE PUBLI SHER.

Q OKAY. AND ARE THOSE - - ARE THOSE TERMS BY PUBLI SHER, ARE
THEY -- ARE THEY PRI NTED ANYWHERE?

A. OH YES. THE TERM5 OF SALE ARE I N THE RED BOOK. AND THAT' S
VHAT WE GO TO TO PURCHASE YOUR BOOKS.

Q AND ARE THEY -- ARE THEY PRI NTED ANYWHERE ELSE?

A, NO NOT THAT | KNOW OF.

Q DO YOQU HAVE OCCASI ON TO READ TRADE JOURNALS, LIKE PUBLI SHERS
WEEKLY?

A VELL, THERE ARE CHANGES IN THE TERMS OF SALES THAT APPEAR I N
THE TRADE JOURNALS. AND SOVETI MES WHEN THEY DO MAKE CHANGES,
THEY WLL NOTI FY ME THERE. THE PUBLI SHERS WEEKLY ALSO HAS
CHANGES.

Q NOW WE VE HEARD A LOT OF TESTI MONY ABOUT THE RED BOCOK OR
THE ABA BOCOK BUYERS HANDBOOK, BUT COULD YOU JUST VERY BRI EFLY
DESCRI BE YOUR UNDERSTANDI NG OF WHAT I T IS
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A. THE RED BOOK | S A TOOL THAT | HAVE BEEN USI NG FOR 25 YEARS
TO DI CTATE MY TERMS W TH THE PUBLI SHER, HOW 1 GO ABOUT DO NG
BUSI NESS EVERY - - BASI CALLY EVERY MANNER CF BUSI NESS THAT | HAVE
W TH THE PUBLI SHER | S -- COVE FROM USI NG THE RECORD AND GO NG
FORWARD FROM THERE.

Q  APPROXI MATELY HOW OFTEN DO YOU HAVE OCCASI ON TO TURN TO THE
RED BOCK?

A. ON A DAILY BASIS OR EVEN GO TO MY VENDOR FI LE WHI CH HAS
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I NFORMATI ON | N THERE.

Q HAVE YOU EVER HAD OCCASI ON TO CALL A PUBLI SHER OR I N THE
COURSE OF A MEETI NG WTH A PUBLI SHER S REPRESENTATI VE AND HAD A
DI SCUSSI ON ABOUT WHAT TERMS WERE AVAI LABLE TO YOUR STORE?

A YES, | THINK I F YOU HAVE ANY QUESTI ONS, YOU SHOULD CALL THE
PUBLI SHER AND ASK THEM  AND | HAVE DONE THAT.

Q AND WHAT ABOUT WHEN YOU HAVE SALES CALLS BY PUBLI SHERS'
REPRESENTATI VES? ARE THERE OCCASI ONS WHEN YOU DI SCUSS THE
PUBLI SHER S TERM5S OF SALE AVAI LABLE TO YOU?

A YES, | WLL ASK THEM | F THEY' VE MADE CHANGES, AND | WLL ASK
THEM | F THEY HAVE A STOCK COFFER OR ANYTHI NG THAT | NEED TO KNOW
BEFORE | GO I NTO My BUSI NESS CALL AS TO WHAT WOULD AFFECT MY
BUYI NG SO | COULD BE THE BEST BUYER | COULD BE.

Q IN THE COURSE CF YOUR COVMUNI CATI ONS W TH PUBLI SHERS AND
THEI R REPRESENTATI VES, HAVE YOU EVER LEARNED THAT THE DI SCOUNT
TERMS THAT WERE BEI NG MADE AVAI LABLE TO LEMJURI A VARI ED OR

DI FFERED FROM THOSE CONTAINED | N THE RED BOOK?

A NO

Q  AND BASED ON YOUR EXPERI ENCE AT THE STORE AND AS THE HEAD
BUYER SINCE | T OPENED, CAN YOU TELL ME APPROXI MATELY WHAT
PERCENTAGE OF LEMJRI A' S PURCHASES ARE MADE PURSUANT TO THE
PUBLI SHERS' STANDARD TERMS CONTAI NED | N THE RED BOOK?

A, APPROXI MATELY 85 AND 90 PERCENT. THE OTHER 10 PERCENT I N
STOCK OFFERS ARE SALESMAN S SPECI ALS THAT ARE RELEASED THROUGH
THE COVPANY.
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. OKAY. FOR THAT OTHER 10 TO 15 PERCENT WHI CH YOU SAY CAN BE
STOCK OFFERS, HOW DO YOU KNOW - - LEARN ABOUT THE TERMS OF A
STOCK OFFER?

A.  GENERALLY COMES | N THREE DI FFERENT WAYS OR SO, THE FI RST
WOULD BE THE -- | T WOULD BE A PRI NTED MATERI AL SENT CQUT BY THE
COVPANY THROUGH A FAX OR LETTER, MAYBE E- MAI L TODAY.

THE SECOND WOULD BE A -- A PRINTING OF THE ABA
NEWSW RE OR PUBLI SHERS WEEKLY. AND THE THI RD WOULD BE SPENT - -
COVPANI ES STANDARD RELEASE ANNOUNCEMENT THAT THE SALESMVAN WOULD
WALK | N AND HAND ME AND SAY, THIS I S THE STOCK OFFER, AND THI S
PUBLI SHER HAS ANNOUNCED THAT YOU HAVE A SPECI FI C PERI OD OF TI ME
TO FULFILL IT. USUALLY.
Q WHEN YOU DO PURCHASE BOOKS PURSUANT TO A STOCK COFFER, DCES
THE 1 NVO CE THAT YQU RECEI VE SPECI FI CALLY I NDI CATE THAT IT'S A
STOCK COFFER?
A NO | T DCES NOT.
Q SO IF YOU RE LOCKI NG AT AN I NvO CE AS A GENERAL MATTER, HOW
I F AT ALL, CAN YQU TELL WHETHER YOU BOUGHT THE BOOKS UNDER STOCK
OFFER OR UNDER THE USUAL TERMS?
A, CGENERALLY THE -- THE FI RST TH NG WOULD BE THE DI SCOUNT, AND
I WOULD GO FROM THERE.

NOW | F I WANTED TO KNOW FOR SURE, | COULD GO BACK TO
MY PACKING LI ST AND My PO, NOT THE | NvO CE.
Q HAS LEMURI A EVER RECEI VED A STOCK OFFER THAT WAS NOT
GENERALLY AVAI LABLE TO OTHER BOOKSELLERS?
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A. NO | WOULD THINK THAT I F I' M RECEI VI NG THEM THROUGH THE
COVPANY ON THE COVPANY' S PRI NTED MATERI AL, THEN I T WOULD BE

AVAI LABLE TO ALL BOOKSELLERS. OR IF IT WAS I N A TRADE MAGAZI NE
AND I T WAS BEI NG ANNOUNCED, | WOULD HAVE TO THINK I T'S AVAI LABLE
TO EVERYONE.

Q | F YOU WANTED TO KNOW WHETHER A PARTI CULAR PURCHASE COF A
BOOK ON A PARTI CULAR DATE WAS A STOCK OFFER, WHAT DOCUMENTS
WOULD YOU CONSULT? AND YOU JUST MENTI ONED THE PACKI NG LI ST, FOR
I NSTANCE.



A PARTI CULAR BOOK?
YES.
A PARTI CULAR BOOK ON A PARTI CULAR DAY.
YES. SO WE' RE TALKI NG ABQUT A VERY SPECI FI C PURCHASE.
A, WHEN WE DO A STOCK COFFER, WE W LL CREATE THE PO I N OUR
COWUTER. I T WLL THEN PRI NT UP THE PURCHASE ORDER OR El THER
SEND I T ELECTRONI CALLY. I N EI THER CASE, WE WOULD GET THE HARD
COPY TO THE SALESMVAN, OR VE WOULD SEND | T ELECTRONI CALLY.

VE WOULD THEN TAKE OUR COPY OF THE PO, AND WE WOULD
STAPLE THE PAGE OQUT OF THE PW OR THE NOTI CE QUT OF THE NEWSW RE
OR ElI THER THE PUBLI SHER' S ANNOUNCEMENT TO THE TRADE. AND I
WOULD STAPLE THAT TO MY PO SO THAT | F THERE WAS AN ERROR, |
WOULD HAVE | T I N HAND WHEN THE | NVvO CE CAME | N.
Q SO THE DOCUMENTS THAT YOU RE REFERRI NG TO, THOSE, THEN, ARE
THE DOCUMENTS THAT YOU WOULD PREFER REFER TO | F FOR SOVE REASON
YOU BAND WANTED TO KNOW WHETHER A PARTI CULAR PURCHASE WAS NMADE
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Q>0>

UNDER A STOCK OFFER?
A, THAT' S CORRECT.
Q NOW WHAT ABOUT FOR THE 85 TO 90 PERCENT OF LEMURI A" S
PURCHASES, THE DAY- | N- DAY- OUT PURCHASES THAT ARE NOT PURSUANT TO
STOCK OFFERS? | F YOU WANTED TO KNOW THOSE TERMS, WHERE WOULD
YOU LOOK?
A. | WOULD GO DI RECTLY TO THE TRADE -- THE RED BOOK OR THE
TRADE - - BOOK BUYERS HANDBOOK.
Q  ANOTHER QUESTI ON ABOUT | NVO CES, AND |' M NOT HERE

NECESSARI LY REFERRI NG TO STOCK CFFERS. | T COULD BE FOR STOCK
OFFERS OR NON STOCK OFFERS.

DOES THE | NVO CE | TSELF ALWAYS REFLECT THE NUMBER OF

BOOKS OR UNI TS THAT YOU ORDER FROM THE PUBLI SHER?
A NO | T DCES NOT.

. OKAY. CAN YOU EXPLAIN WHY NOT?
A.  BECAUSE MANY TI MES BOOKS ARE BACK ORDERED OR MANY TI MES
BOOKS ARE CANCELED AND BACK- ORDERED.

Q  OKAY.
A, CANCELED FROM BEI NG BACK- ORDERED AND NOT BACK- ORDERED.
OKAY.

A.  AND BOTH OF THOSE BOOKS WOULD QUALI FY AS PART OF YOUR
CORDERI NG QUANTI TY.

Q OKAY. SO WHEN YOQU PLACE ONE ORDER, THEN, BECAUSE OF
BACKORDERS, DCES THAT ORDER END UP BEI NG REFLECTED SOMETI MES ON
MJULTI PLE | NVO CES?
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A, YES, IT DOES. ESPECIALLY NEWTI TLE BY -- WHEN THE BOOKS
THAT YOU MAYBE CRDER WLL COME OQUT OVER A FI VE- OR SI X- MONTH
PERI OD.

THE COURT: | TH NK WE CAN STOP FOR THE DAY.

VWHEN VWE FI RST GOT STARTED, | WAS REALLY PLEASED AND
VERY PROUD OF THE PROFESSI ON, AS | OFTEN AM OR USUALLY AM
BECAUSE WE DEVELOPED WHAT, TO ME, WAS A -- THE FI RST SPACESHI P
GO NG TO THE MOON.

WE HAD A GREAT SYSTEM OF DAILY MEMO, AND - -
ACCOVPANI ED BY THAT IS GO NG TO BE A Bl NDER CONTAI NI NG THE
EXH BI TS TO BE USED DURI NG THE SESSION. AND | T WORKED VERY WELL
FOR A COUPLE OF DAYS.

AND |' M EXTREMELY SYMPATHETI C TO THE DI FFI CULTI ES
THAT COUNSEL HAVE | N MARSHALI NG AND ORGANI ZI NG THE NUMERQUS
EXH BITS. AND | GREATLY APPRECIATE IT. AND | CAN UNDERSTAND
VHY IN A BOOK LIKE THIS, EXHIBIT 26 -- 2516 DOESN T APPEAR, AND
| DON T UNDERSTAND HOW WELL YOU ALL DO IT. I T S JUST GREAT,
EXCEPT, AS | SAI D, FOR HANDLI NG

AND |' D LIKE TO GO BACK TO THE SYSTEM THAT YQU
I N\VENTED AT THE START, WHI CH | HAVE EXPLAI NED TO MY COLLEAGUES
I'S A VERY GOOD SYSTEM AND THAT' S WHEN YOU GET -- WHEN YOU VE
GOl THE BEST LAWYERS, THEY KNOW HOW TO DO THI NGS RI GHT.

SO | WANT TO CGET BACK TO YOUR SYSTEM | NSTEAD OF US
WASTI NG TI ME PAW NG THROUGH THE BI NDERS. THAT WAS ALL GO NG TO
BE DONE BY YOU I N YOUR LAW OFFI CES. AND MAYBE |' M BEI NG - -
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ASKING FOR -- | THINK | WAS ASKI NG FOR THE | MPOSSI BLE, EXCEPT



YOU DD IT. AND YOU THOUGHT ABOUT IT. AND | TH NK I T'S GREAT.

| TELL My COLLEAGUES HERE TO CHANGE THEI R SPECI AL
ORDERS AND REQUI RE THE -- LIKE ALL THE BOOKSELLERS | NVENTI ON AND
GOl RID OF ALL THESE BI G Bl NDERS.

SO MAYBE YOU CAN TAKE ANOTHER CRACK AT IT. AND WTH
THAT, WE LL BE ADJOURNED UNTIL 9:00 O CLOCK TOMORROW MORNI NG

THE CLERK: ALL RI SE.



