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1 THE COURT: MR DEBRUN, CALL YOUR NEXT W TNESS.
2 (PAUSE | N THE PROCEEDI NGS.)
3 THE COURT: WE STILL HAVE M SS KESTENBAUM
4 M5. KESTENBAUM  YES, YOUR HONOR.  PLAI NTI FFS CALL
5 JOHN EVANS.
6 THE COURT: ALL RIGHT. YOU RE STILL UNDER OATH,
7 MR. EVANS.
8 DI RECT EXAM NATI ON ( RESUMED)
9 BY M5. KESTENBAUM

10 Q GOOD MORNING MR, EVANS.

11 A GOOD MORNI NG

12 Q YESTERDAY WE WERE TALKI NG ABQUT THE TERM5S OF SALE THAT

13 LEMJURI A GETS FROM PUBLI SHERS AND WHOLESALERS, AND | WANTED TO
14 CONTI NUE W TH THAT TOPIC FOR A LI TTLE BI T MORE.

15 LET ME ASK YQU, DOES LEMURIA -- DO YQU TRY TO CGET THE
16 BEST TERVS AVAI LABLE FOR LEMURI A?
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A YES, | DO

Q OKAY. AND HOW DO YOQU DO THAT?

A VELL, My SALESMAN W LL CALL ME, AND | WLL ASK H M IF THERE
'S ANY STOCK OFFERS OR ANY PUBLI SHER- ANNOUNCED STOCK OFFERS THAT
ARE AVAI LABLE FOR ME AT THAT TIME. | WLL ALSO ASK HM I F THEY
HAVE ANY CHANGES I N THEI R POLI ClI ES DI FFERENT FROM THE RED BOCK.
AND | WLL TRY TO MAKE SUGGESTI ONS AS TO BUSI NESS CHANGES | N THE
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POLI CI ES THAT M GHT HELP ME BUY MORE BOOKS.
Q OKAY. WHEN YOU SAY "MAKE SUGGESTI ONS, " ARE YQU SAYI NG THAT
YOU EXPRESS DI SSATI SFACTI ON W TH VENDOR' S CURRENT TERMS?
A YES, | MGHT SAY | WOULD LI KE FREE FREI GAT, M GHT HELP ME
BUY MORE BOOKS. OR I F YOQU HAVE A BACK STOCK OFFER, | M GHT
COULD G VE YQU A BACK STOCK STOCK OFFER AT THAT TI MVE.
Q AND | S THAT SOMVETHI NG THAT YOU DO JUST ON OCCASI ON, OR DCES
THAT FREQUENTLY COMVE UP?
A. NO | TRY TO-- A LOT OF TIMES, THE SALESPERSON FROM COVPANY
WLL COVE I N AND SAY WE HAVE A STCCK OFFER, BUT | F HE DOESN T
VOLUNTEER THAT | NFORMATI ON, | WLL ASK THAT. USUALLY.

AT THE BEGA NNI NG OF EVERY SALES CALL, I'LL SEE IF
THERE' S A CHANGE | N PCLI CY OR AN CFFER
Q OKAY. AND IN TERM5 OF THE SUGGESTI ONS AS TO CHANGES OF
BUSI NESS TERMS THAT YOU MENTI ONED, HAS A PUBLI SHER EVER CHANGED
I TS TERVS | N RESPONSE TO ONE OF YOUR SUGGESTI ONS?
A NO | DONT THINK SO | -- | COULDN T | MAG NE THAT THEY
WOULD CHANGE ANYTHI NG.
Q OKAY. NOW IN YOUR EXPERI ENCE, ARE PUBLI SHERS' TERMS
NEGOT| ABLE?

A NO
Q AND WHAT' S YOUR SENSE OF -- CAN YOQU EXPLAI N?
A VELL, IFI'"M-- IF I AM MAKI NG SUGGESTI ONS AND TRYI NG TO

INQURE AND | DON T EVER GET ANY CHANGES FROM THE PUBLI SHERS,
VWHY WOULD | THI NK THEY WOULD BE NEGOTI ABLE?
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Q NOW MR EVANS, WE TALKED YESTERDAY ABOUT THE FACT THAT YQU
HAVE BEEN, SI NCE LEMURI A WAS OPENED I N 1975, THE STORE'S MAI N
BUYER, CORRECT?

A, THAT IS CORRECT.

Q OKAY. AND THAT IN ADDI TI ON TO THAT, THAT YOU ARE THE ONE
WHO PAYS THE BI LLS?

A, THAT | S CORRECT.

Q OKAY. AND SO YQU VE TOLD THE COURT THAT YOU ARE FAM LI AR
WTH LEMJRI A' S TERMVS.

A YES, | AM

Q OKAY. BUT | ASSUME THAT -- WELL, CAN YOQU TELL ME -- CAN YQU
JUST G VE ME AN ESTI MATE OF APPROXI MATELY HOW MANY PUBLI SHERS
LEMURI A BUYS BOOKS FROW?

A, HUNDREDS.

Q OKAY. SO | ASSUME THAT YOU COULDN T OFF THE TOP OF YOUR
HEAD JUST REMEMBER ALL OF YOUR TERMS WTH ALL OF YOUR VENDORS?
A NO

Q OKAY. BUT -- BUT WTH RESPECT TO LEMJRIA'S MOST SI GNI FI CANT
VENDCRS, FIRST OF ALL, IF YOU COULD JUST QUI CKLY TELL ME IN
TERMS OF PUBLI SHERS, WHO DO YOU PURCHASE FROM -- THE MOST BOOKS
FROWP

A AS FAR AS PUBL| SHERS?
Q YES

A PROBABLY RANDOM HOUSE, SI MON SCHUSTER, PENGUI N, HARPER.
Q  OKAY.
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A LITTLE BROW, TIME WARNER.

Q OKAY. WELL, LET ME ASK YOU FOR THOSE PUBLI SHERS WHI CH
YOU RE WORKI NG W TH MJCH MORE OFTEN.

CAN YOU TELL ME AT LEAST TODAY WHAT TERMS LEMURI A
RECEI VES FROM RANDOM HOUSE. AND WHEN | SAY " RANDOM HOUSE, " |'M
I NCLUDI NG | N THAT BANTAM DOUBLEDAY DELL.
A, YES, VE RECEI VE 46 ON TRADE BOCKS. WE RECEI VE 44 ON NMASS
MARKETS AND 48 ON BANTAM CLASSI CS. WE RECElI VE 50 PERCENT ON
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AUDI O, AUDI O BOOKS.
Q OKAY. AND ONE OF THE LI NES THAT THEY -- THAT THEY SELL IS
FODOR S, THE FODOR S TRAVEL GU DES, DOES LEMJURI A PURCHASE THOSE?
A YES, WVE DO | THI NK WE GET 50 PERCENT.

Q  OKAY.

A GET A LITTLE MORE.

Q SORRY TO BE TESTING YOUR MEMORY, BUT LET'S MOVE ON TO LI TTLE
BROAN AND WARNER BOOKS, WHI CH ARE OBVI OUSLY BOTH OWKED BY TI NE
WARNER TRADE PUBLI SHI NG, |'S THAT RI GHT?

A YES.

Q AND DO YOU -- CAN YOU TELL THE COURT WHAT YOUR TERVS ARE

W TH LI TTLE BROWN AND WARNER BOOKS?

A YES, | THINK My STANDARD TERMS ARE 46 PERCENT TRADE; AND
MASS MARKETS, 44; AND AUDI O BOOKS WAS, ONCE AGAIN, 50 PERCENT.

Q OKAY. AND ON TRADE BOOKS, DO YQU GET FREE FREI GHT?

A. NO | DONT.

Q OKAY. WHAT ABQUT -- WHAT ABQUT --

7

A. | DO ON MASS MARKET.

Q YOU DO ON MASS MARKET?

A | THINK YES, | DO

Q  OKAY. AND WHAT ABOUT THE AUDI O BOOKS?

A | BELIEVE | GET FREE FREIGHT ON AUDIO. | BELIEVE IT'S A

DI VI SION OF THE MASS MARKET.

. OKAY. TURNI NG TO SI MON & SCHUSTER, CAN YOU EXPLAI N WHAT
YOUR TERVS ARE W TH SI MON & SCHUSTER?
A, LET"S SEE. | BELIEVE | GET 46 AND FREE FREI GHT ON THE TRADE
BOOKS. 46 ON THE -- 44 ON THE MASS MARKET BOOKS AND THEN ONCE
AGAIN, | GET 50 ON AUDI O BOOKS. AND | GET FREE FREI GHT ON ALL
OF THEM

Q AND YOU ALSO MENTI ONED HARPERCCLLI NS, AND JUST TO BE CLEAR,
THAT TODAY | NCLUDES W LLI AM MORROW AND AVON, | SN T THAT RI GHT?
A.  THAT' S CORRECT.

Q AND CAN YOQU TELL THE COURT WHAT YOUR TERVS ARE TODAY FROM
HARPERCOLLI NS?
A. BELIEVE | CAN. THEY' RE 46 PERCENT FOR TRADE BOOKS.

44 PERCENT FOR MASS MARKET AND ONCE AGAIN, I T'S 50 PERCENT FOR
AUDI O

Q AND DD YQU -- DID YOU SAY THAT YOU RECElI VE FREE FRElI GHT
FROM HARPER?
A, YES, | DO

Q  OKAY.
A. DO RECEI VE FREE FREI GHT.
8

Q IS THERE A FLOOR -- DO YOU HAVE TO PURCHASE A M NI MUM DOLLAR
AMOUNT | N ORDER TO GET THAT?

A YES, | BELIEVE YOU HAVE TO HAVE A $200 M NI MUM TO GO FOR
FREE FREI GHT, BUT WE TRY TO ALWAYS DO THAT TO GET OUR FREE
FREIGHT. SOINM MND, IT'S --

Q AND DOES LEMURI A PLACE | TS ORDERS ELECTRONI CALLY, | N OTHER
WORDS, BY EDI ?

A YES, WVE DO AS MUCH AS VE CAN.

Q |'D LIKE TO TURN SPECI FI CALLY TO YOUR TERVMB WTH -- W TH
INGRAM THE WHOLESALER. AND FI RST OF ALL, CAN YOU TELL ME

WHAT -- WHAT OTHER WHOLESALERS -- WELL, FIRST OF ALL, DO YOU USE
| NGRAM?

A VERY MUCH, YES.

Q OKAY. AND ARE THERE OTHER WHOLESALERS THAT YOU REGULARLY
USE?

A BAKER & TAYLOR

Q AND WHICH IS -- WHICH IS THE WHOLESALER THAT YOU RELY ON THE
MOST?

A VE RELY ON | NGRAM CONSI DERABLY MORE.

Q  OKAY.

A CONSI DERABLY MOST.

Q AND JUST TALKI NG ABOUT YOUR STANDARD | NGRAM TERVS, CAN

YOU -- CAN YOU JUST EXPLAI N WHAT THEY ARE?

A YES, | NGRAM TERVB ARE BY TITLE AND BY VOLUME. AND | F YOU RE
ABLE TO ORDER ONE BOOK, YOU GET 40 PERCENT AND FI VE BOOKS,

9
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41 PERCENT, TEN BOCKS, 42 PERCENT AND | F YOU CRDER A SPECI FI C
VOLUME, YQU CAN GET FREE FREI GHT.

CONSEQUENTI ALLY (SIC) W TH YOUR | NGRAM PURCHASES, YQU
HAVE AUDI O BOOKS, WHI CH YOU GOT A HI GHER DI SCOUNT. | BELI EVE
IT"S 45. AND WTH YOUR VENDOR OF RECORD BOOKS W TH | NGRAM YQU
CAN GET A 1 PERCENT EXTRA ON THAT, AND THERE ARE SOME OTHER
TI MES - - OTHER ANNOUNCEMENTS THAT | NGRAM MAKES DURI NG THE YEAR
TO G VE YOU A OPPORTUNI TY TO MAKE AN EXTRA DI SCOUNT.
Q OKAY. THESE OPPORTUNI TIES, CAN YOU -- CAN YOU G VE US AN
EXAMPLE OF WHAT YOU RE TALKI NG ABCQUT?
A OH SURE. THEY'RE -- THEY DDDN' T DO IT TH S LAST YEAR |
CAN T REMEMBER HOW MANY YEARS, BUT PREVI QUSLY, THEY WOULD
ANNOUNCE | F YOU WOULD DO ELECTRONI C ORDER BETWEEN THE TI MES OF
SATURDAY AFTERNOON AT 6: 00 O CLOCK AND SUNDAY AFTERNCON AT 6: 00
O CLOCK, YOU WOULD GET AN EXTRA DI SCOUNT ON -- WHICH I TRY TO
TAKE ADVANTAGE CF.
Q OKAY. AND YOU MENTI ONED BEFCRE THAT W TH YOUR | NGRAM TERMS,
INGRAM DCES | T BY TITLE. SO DCES THAT MEAN THAT I N ORDER TO
GET, FOR I NSTANCE, THE 41 PERCENT DI SCOUNT YOU MENTI ONED FOR
PURCHASES OF, SAY, FIVE BOOKS, YOU ACTUALLY HAVE TO PURCHASE
FI VE OF THE SAME TI TLE?
A, FIVE OF THE SAME TI TLE, AND THEN ORDER OF MAYBE HUNDRED
FI FTY BOCKS.
Q OKAY. YOU ALSO MENTI ONED THE VOR PROGRAM SO YQU
PARTI Cl PATE I N THE | NGRAM VCR - -
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A YES, | DO

Q AND THAT'S -- JUST FOR THE RECORD, THAT STANDS FOR VENDOR OF
RECORD?

A YES | THNKIT S A-- WOULD YOQU LI KE ME TO EXPLAI N THAT.

Q VELL, SURE. | MEAN, YOU MENTI ONED THAT YOU GOT AN EXTRA
DI SCOUNT FOR VOR?
A R GHT.

Q FOR THE VENDCR OF RECORD.

DO YQU PARTI CI PATE IN VOR FOR ALL OF PUBLI SHERS THAT
YOQU --
A NO JUST THE SMALL PUBLI SHERS. THE PUBLI SHERS THAT | BUY IN
THE -- SMALL QUANTITY FROM OR -- OR PUBLI SHERS THAT | HAVEN T
EVER ORDERED A BOOK FROM THAT IF I M GHT, THAT INGRAM HAS I T IN
STOCK, | CAN BUY FROM THEM GET AN EXTRA DI SCOUNT.

THE REASON | DON'T DO IT WTH THE LARGER PUBLI SHERS
I'S THAT THE DI SCOUNT IS SO MUCH LONER THAN | F | BUY DI RECT THAT
I WOULD -- AND I TS A VERY SVMALL PART OF MY | NGRAM PURCHASES,
BUT | DO TAKE ADVANTAGE OF | T WHENEVER | CAN.
Q ARE THERE ANY OTHER REASONS WHY YOU DO NOT USE THE VOR
PROGRAM FOR LARGER VENDORS OTHER THAN A DI SCOUNT DI FFERENTI AL
THAT YOU JUST MENTI ONED?
A, YES. MJILTIPLE REASONS. MY -- MY LARGER PUBLI SHERS SEND ME
A SALES REP, VWH CH PROVI DES ADVI CE AND HELP AS FAR AS BEI NG ABLE
TO BUY THE RI GAT BOOKS FOCR MY BOOKSTORE. BUYI NG BOOKS FROM THE
PUBLI SHER ALSO G VES ME A LARGER LEAD TI ME IN THE NEW TI TLES,
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AND |I'M ABLE TO BUY MY NEW Tl TLES SOVETI MES AS MJCH AS FI VE
MONTHS | N ADVANCE OF THE | SSUE DATE. AND | F | WAS BUYI NG FROM
I NGRAM | T COULD BE AS LOW AS 60 DAYS.
Q VHEN DI D YOU START PARTI CI PATI NG I N | NGRAM S VOR PROGRAM?
A | WOULD HAVE TO ESTI MATE THAT. BUT | WOULD THI NK FOUR YEARS
AGO, SOMVETHI NG LI KE THAT. THEY APPROACHED ME.
Q NOW JUST TALKI NG ABOUT YOUR FI RST -- LOCKI NG BACK TO YOUR
STANDARD | NGRAM TERMS, MEANI NG YOUR NON-VOR TERMS, DO YOU GET
ANY KIND OF A CASH DI SCOUNT?
A YES, | DO
Q AND WHAT DO YOU HAVE TO DO TO CBTAI N THE CASH DI SCOUNT?
A, YOUR INVO CE WTH WEEKLY W TH YOUR ORDERS, SO YOU GET YOUR
PACKI NG LI ST AND YOU MATCH YOUR VO CES. AND AT THE END OF THE
MONTH, YOU GET A STATEMENT.

| TAKE THAT STATEMENT AND ANALYZE ON MY | NVO CES, AND
I HAVE -- | F THAT STATEMENT USUALLY COMES | N ABOUT THE 2ND OR
3RD OF THE MONTH -- AND ON THAT STATEMENT, |IF | CAN WRI TE MY
CHECK AND HAVE | T POSTMARKED BY THE 10TH, | GET A 2 PERCENT CASH
DI SCOUNT OFF MY PAYMENT.



20 Q I N YOUR EXPERI ENCE, HOW STRICT IS | NGRAM | N ENFORCI NG THAT
21 10TH OF MONTH OR TEN- DAY DEADLI NE?

22 A |I'"VE BEEN TRYI NG TO TAKE ADVANTAGE OF IT FOR 25 YEARS, AND I
23  TH NK THAT THEY' RE REAL STRI CT.

24 Q AND WTH RESPECT TO THE VOR PROGRAM ARE YOU OFFERED THE

25  SAME CASH DI SCOUNT TERMS ON VOR?
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1 YES.

2 OKAY.

3 YES. | THINK IT S ON ALL | NGRAM PURCHASES.

4 OKAY. AND UNDER THE VOR PROGRAM | S THERE ANY KIND OF AN
5 ANNUAL REBATE OR | NCENTI VE THAT' S OFFERED TO YQU I F -- FOR
6

7

8

9

O>PO>»

I NCREASES | N YOUR PURCHASES FROM | NGRAM FROM ONE YEAR TO THE
NEXT?
A, NOT THAT |I'M AWARE CF.
Q OKAY. | WOULD LIKE TO ASK YOU ABOUT SOVE OTHER | NGRAM
10 PROGRAMS AND SEE | F YOU RE FAM LIAR WTH THEM  FIRST OF ALL,
11 ARE YOU FAM LI AR WTH THE PROGRAM CALLED BACKLI ST PLUS?
12 A | DONT TH NK SO
13 Q AND WHAT ABOUT | NGRAM S VI SI TI NG AUTHOR PROGRAM?
14 A YES, | AMFAM LI AR W TH THAT.
15 Q OKAY. VERY BRIEFLY, COULD YOQU EXPLAI N WHAT YOUR
16 UNDERSTANDI NG | S OF HOW I T WORKS.
17 A, YES, |IF YOU RE HAVI NG AN AUTHOR EVENT FROM | NGRAM AND YQU - -
18 I CAN T REMEMBER THE MNIMUM | T MAY NOT BE BUT A TEN-BOCK
19 M N MUM  YOU RE ABLE TO BUY BOOKS AT AN | NCREASED DI SCOUNT OF
20 43 PERCENT. HOWEVER, YOU HAVE TO PAY FREIGHT. AND |IF YOU RE
21 BUYI NG THEM I N 43 AND YOQU PAY FRElI GHT, YOQU HAVE A PERI CD OF Tl ME
22 VWHERE YOU CAN RETURN THOSE BOOKS AND GET YOUR 43 PERCENT, BUT
23 YOU HAVE TO PAY FREI GHT TO YOUR STORE AND TO YOUR - - BACK TO
24 I NGRAM

25 ' VE NEVER TAKEN ADVANTAGE OF I T BECAUSE | TRY TO
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1 AVO D NOT (SIC) PAYING FREI GHT TO | NGRAM

2  Q OKAY.

3 A IT S TOO COSTLY FOR ME.

4 Q OKAY. AND WHAT ABOUT AN | NGCRAM PROGRAM CALLED THE COWVPUTER
5 BOOKS RECOMVENDED | NVENTORY PROGRAM?

6 A | DON T KNOW ANYTH NG ABOUT THAT, BUT | -- THERE AGAIN, |

7 DON' T SELL VERY MANY COVPUTER BOCKS.

8 Q OKAY. AND WHAT ABOUT A PROGRAM CALLED RECOMVENDED OPENI NG
9 STORE | NVENTORY OR ROSI PROGRAM?

10 A | HAVE HEARD ABQUT THAT. BEING IN M SSISSI PPI, THE VWAY |

11  HEARD ABQUT IT, | TH NK THEY MAYBE STARTED THAT 15 YEARS OR SO
12 AGO. AND THERE WERE SOVE SMALL STORES TRYI NG TO OPEN AND -- AT
13 THAT PONT IN TIME THERE I N SOVE SVALL TOANS. AND | HEARD ABOUT
14 I'T AT THAT PONT IN TI ME WTH SOVE STORES EXPERI MENTI NG WTH I T.
15 Q COKAY.

16 A BUT | DON T KNOW MJCH ABQUT | T OTHER THAN HEARSAY THAT WAY.
17 Q OKAY. NOW WHAT ABOUT SOMETHI NG CALLED THE RECOMVENDED

18 I NVENTORY EXPANS| ON PROGRAM OR RI SE?

19 A, NO | DON T KNOW MJCH ABOUT THAT, OR | DON T RECALL EVER
20 HEARI NG ABOUT | T.

21 Q OKAY. AND WHAT ABOUT SOVETHI NG CALLED SCHEDULED DELI VERY,
22  THE SCHEDULED DELI VERY PROCRAM?

23 A NO

24 Q SO YQU VE NEVER BEEN ADVI SED BY YOUR REP - -

25 A IF 1 DO | DON T REMEMBER
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1 Q COKAY.

2 A INGRAM -- CAN | SAY --

3 Q OF COURSE.

4 A INGRAM S -- DCESN T REALLY HAVE A SALES REP. THEY MORE HAVE
5 LI KE A CUSTOVER SERVI CE PERSON THAT COVES AROUND MAYBE ONCE

6 EVERY YEAR OR TWO.

7 Q OKAY. AND WHAT ABOUT A PROGRAM AN | NGCRAM PROGRAM CALLED

8  SUMVARY BI LLI NG?

9 A | DON T KNOW ANYTHI NG ABOUT THAT.

10 Q OKAY. NOW JUST AS A GENERAL MATTER W TH I NGRAM ARE THERE
11 ANY RESTRI CTI ONS ON HOW MANY OF THE BOOKS THAT YOU BUY FROM THEM
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YOU CAN RETURN?
A, OH YEAH. AND THAT'S -- IT'S A -- YOU RE ALSO RECEI VE A
PENALTY WHEN YOU RETURN BOOKS. THEY' RE ACTUALLY TWO TYPES OF
WAYS TO RETURN BOOKS TO | NGRAM  ONE |'S HASSLE FREE, AND ONE IS
OVERSTOCK.  HASSLE - -

Q OKAY. [|'M SORRY.

A. HASSLE FREE WOULD BE THE -- MORE OR LESS THEI R ERROR, WHI CH
WOULD BE A BOOK RECEI VED AND DAMAGED OR Pl CKI NG ERROR OR A TI TLE
CODE ERROR.  AND | T WOULD BE A WAY THAT - - THAT | NGRAM ALLOWS
YOU, | THINK ON A TW CE-A- MONTH BASIS -- YOU HAVE TODO I T

W THIN A SHORT TIME FRAME -- TO RETURN THEI R ERROR TO THEM AND
THEY WLL G VE YOU FULL REFUND FOR YOUR RETURN PLUS YOUR FREl GHT
BACK TO THEM

Q  OKAY.

15

A.  AND NOW -- AND THEN OVERSTOCK RETURN, YOU WOULD RECEI VE A
PENALTY, AND YOU WOULD -- YOU WOULD -- WHATEVER YOU BOUGHT YOUR
BOOKS AT, YOU WOULD ONLY RECEI VE 50 PERCENT REFUND FOR YOUR
BOOKS. AND THERE AGAI N, YOU WOULD HAVE TO PAY FREI GHT BACK.
Q OKAY. SO YOU RE TALKI NG ABOUT A RETURNS CAP FOR OVERSTOCK
RETURN?
A, RETURNS CAP |'S 10 PERCENT.
Q  OKAY.
A. 10 PERCENT OF YOUR PURCHASES.
Q OKAY. SO I'MSORRY. YOU RE SAYING THERE' S TWD THINGS. YOU
DON T GET FULL CREDIT, AND THERE' S THE RETURN CAPS, OKAY.
A. EXCUSE ME. AND YOUR HASSLE- FREE RETURNS DO NOT COUNT AS
YOUR | NVENTORY - - YOUR RETURN PENALTY FOR OVERSTOCK.
Q DOES | NGRAM OFFER YOU COOPERATI VE ADVERTI SI NG MONEY?
A.  NO
Q OKAY. HAVE YOU EVER RECEI VED COOPERATI VE ADVERTI SI NG MONEY
FROM | NGRAMP
A NO
Q NOW I'D LIKE TO JUST TURN A LITTLE BI T BRI EFLY TO THE
SUBJECT OF CASH DI SCOUNTS AND NOT NECESSARILY WTH -- W TH
| NGRAM BUT W TH ANY VENDOR.

IN THE YEARS 1994 TO THE PRESENT, HAS LEMURI A BEEN
OFFERED CASH DI SCOUNTS FROM ANY VENDORS?
A.  YES.
Q CAN YOU TELL ME WH CH ONES.
16

A. | BELI EVE HARPERCOLLI NS MAYBE -- | N THAT TI ME PERI OD MAYBE
HAVE A CASH DI SCOUNT. |'M NOT SURE.

RANDOM HOUSE DID. | THI NK THEY WERE BOTH MAYBE 1
PERCENT. WE HAVE ALWAYS TRI ED TO TAKE ADVANTAGE OF THE CASH
DI SCOUNTS WHENEVER THEY WERE OFFERED TO US | N PAYMENT. THERE
AGAIN, | WOULD GO TO THE BOOK BUYER S HANDBOOK TO SEE | F THAT
COVPANY OFFERED A CASH DI SCOUNT.
Q AGAIN, FOCUSI NG ON PERI OD 1994 TO THE PRESENT, WERE YOU EVER
OFFERED CASH DI SCOUNTS FROM PENGUI N?
A NOT THAT | RECALL.
Q OKAY. DOES LEMURI A EVER RECEl VE FEWER BOOKS FROM THE
PUBLI SHER THAN | T'S SUPPOSED TO, | N OTHER WORDS, RECEI VE
SHORTAGES | N THE SHI PVENTS THAT THEY -- | T RECEI VES?
A. SURE. M STAKES.
Q RIGHT. M STAKES.

CAN YOU JUST BRI EFLY EXPLAI N THE PROCESS AT YOUR
STORE FOR TRACKI NG THAT AND CATCHI NG THOSE SHORTAGES?
A. SURE. | N MY PROCUREMENT AREA, MY RECEI VI NG ROOM THE
PACKI NG LI ST -- SOVETI MES AN | N\VO CE WOULD COME | NTO THE -- WTH
THE BOX OF BOOKS.

| HAVE TWO PEOPLE | N PROCUREMENT PREDOM NANTLY, AND
THEY WOULD CHECK THE BOOK W TH THE | NVOl CE OR PACKI NG LI ST
THAT' S I N THERE.

IF THERE |'S A M STAKE AT THAT PO NT IN TIME, THEY
WOULD THEN CALL THE CUSTOMER SERVI CE DEPARTMENT OF THAT
17

PUBLI SHER AND ASK THEM HOW THEY WOULD LI KE TO HANDLE THI S
M STAKE. | T CAN BE HANDED COUPLE OF WAYS
Q OKAY. CAN YOU EXPLAIN THE WAYS IN WHICH I T CAN BE HANDLED?



A VEELL, BASICALLY OUR REQUEST TO THE PUBLI SHER | S HOW WOULD
YQU LIKE US TO HANDLE TH'S M STAKE. AND THEY COULD VERY EASI LY
SAY, VELL, SEND US TH S BOOK BACK AND WE WLL SEND YOU A
REPLACEMENT | MVEDI ATELY. THEY CAN SAY -- |F I T'S DAMAGED AND
YOU NEED IT IN A QU CK TI ME FRAME. THEY COULD SAY, WE WLL BE
GLAD TO | SSUE YOU A CREDI T AND RESHI P THE BOOKS UNDER A SEPARATE
I NvO CE.

THEY WOULD SAY, IF IT'S A VERY SMALL AMOUNT OF MONEY,
MAYBE UNDER $20, CUSTOMER SERVI CE REP WOULD SAY, MY NAME | S
JOSHUA, AND THE DATE IS 4/17, AND WOULD YOQU PLEASE TAKE THE
$6. 96 DEDUCTI ON WHEN YQU PAY YOUR | NVO CE ON YOUR STATEMENT
UNDER MY NAME AND UNDER THAT DATE.

AT THAT PO NT IN TIME, THEY COULD ALSO G VE ME AN
AUTHORI ZATI ON NUMBER. SOVE COVPANI ES DO,  SQOVE COMPANI ES DON T.
Q HAS LEMURI A EVER TAKEN A CREDIT FOR A SHORTAGE | N BOOKS
W THOUT RECEI VI NG PRI OR AUTHORI ZATI ON TO DO SO?
A NO
Q CAN YQU G VE -- TELL THE COURT APPROXI MATELY HOW MJUCH - -
VHAT THIS COST IS TO YOUR STORE OF THE WHOLE PROCESS THAT YOU VE
DESCRI BED I N TERMS OF THE DETAI L RECEI VI NG AND THEN THE
FOLLOW UP W TH THE PUBLI SHERS?
A. | HAVE ONE FULL-TI ME EMPLOYEE THAT' S I N THE RECEI VI NG AND
18

PROCUREMENT -- THE RECEI VI NG PART OF PROCUREMENT. HE ALSO HAS
AN ASSI STANT THAT HAS -- THAT WORKS FULL- TI ME, BUT APPROXI MATELY
HALF OF HIS DUTIES -- HALF OF HI'S TI ME THAT HE SPENT WTH HI' S
DUTI ES ARE BACK THERE, |F NOT MORE.
Q SO IN TERVS OF JUST LABCR - -
A. AN EMPLOYEE AND A HALF.
Q IN TERVB OF LABOR HOURS, DO YOU HAVE AN APPROXI MATI ON AS TO
HOW MUCH TIME |'S SPENT ON A WEEKLY BASI'S, SAY, WORKI NG THROUGH
THESE SHORTAGES?
A SIXTY.
Q SIXTY.

OKAY. AND HAVE YOU EVER BEEN -- HAVE YOU EVER BEEN
OFFERED BY A PUBLI SHER, OTHER THAN THE HOLTZBRI NCK COVPANY, ANY
TYPE OF AUTOMATI C ALLOMANCE OR DEDUCTI ON FOR AN ESTI MATED NUVBER
OF SHORTAGES?
A.  REPEAT THAT, PLEASE.
Q SURE. HAVE YOU EVER BEEN OFFERED AN AUTOVATI C ALLOAANCE OR
DEDUCTI ON FROM YOUR | N\VOI CES FOR A PROJECTED OR ESTI MATED NUMBER
OF SHORTAGES?
A NO
Q DO PUBLI SHERS EVER ASK YOU FOR | NFORMATI ON ABOUT HOW THEI R
BOOKS ARE SELLI NG AT LEMURI A?
A.  YES.
Q AND DO YOU PROVIDE | T WHEN THEY REQUEST | T?
A.  GENERALLY, YES.
19

Q OKAY. AND HAVE YQU EVER BEEN OFFERED ANY KI ND OF EXTRA

DI SCOUNT OR DEDUCTI ON FOR THAT?

A NO

Q HAVE YOQU BEEN OFFERED FROM ANY PUBLI SHERS ANY TYPE OF ANNUAL
I NCENTI VE OR REBATE TO YQU FOR | NCREASI NG YOUR PURCHASES FROM
THAT VENDOR FROM ONE YEAR TO THE NEXT?

A NO

Q DO YOU ADVERTI SE -- DO YQU PLACE ADVERTI SEMENTS | N
NEWSPAPERS OR OTHER - - OTHER FORMS?

A. YES, | DO | DO  NEWSPAPERS AND LOCAL MAGAZI NES AND
NEWSLETTERS.

Q AND DO YOU REQUEST COOPERATI VE ADVERTI SI NG MONEY TO

REI MBURSE YOU FOR THOSE COSTS?

A YES, | DO

Q AND HAVE YQU EVER -- HAVE YOQU EVER RECEIl VED CO- CP

REI MBURSEMENT THAT EXCEEDED THE -- YOUR OUT- OF- POCKET COSTS
IN-- WTH RESPECT TO THE ADVERTI SEMENT | N QUESTI ON?

A NO

Q OKAY. WHAT ABOUT AUTHOR APPEARANCES? DO YOU EVER RECEI VE
CO-OP MONEY FOR AUTHOR -- AUTHOR EVENTS?

A, YES, | DO

Q OKAY. AND THE SAME QUESTI ON, HAVE YOU EVER OBTAI NED I N
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CO- OP REI MBURSEMENT AN AMOUNT THAT EXCEEDED YOUR OUT- OF- POCKET
EXPENSES?

A, NO | HAVEN T.

20

Q OKAY. AND HAVE YOU EVER GOTTEN CO- OP FOR UNDOCUMENTED COSTS
OR SORT OF UN -- NON TANG BLE COSTS, LIKE LABOR COSTS?
A NO
Q AND DO YOU ALSO HAVE TO SUBM T PAPERWORK TO THE PUBLI SHER I N
ORDER TO GET OO OP REl MBURSEMENT?
A YES, | CALL IT A CLAIM
Q AND HAVE YOU EVER GOTTEN CO- OP FROM A PUBLI SHER FOR SOVE
TYPE OF -- SAY, AN ADVERTI SEMENT WH CH DI D NOT FEATURE THAT
PUBLI SHER S BOOKS?
A. NO OR EITHER THE PUBLI SHER S NAME. THAT'S PART -- \WE TRY
AND ALWAYS FEATURE THE PUBLI SHER AND THE BOOK.
Q NOW DO SALES REPS EVER COMVE DOWN AND MEET W TH YOU
PERSONALLY AT YOUR STORE?
A, YES.
Q OKAY. AND CAN YOU JUST GENERALLY G VE ME AN | DEA ABOUT HOW
OFTEN THAT HAPPENS.
A. | T DEPENDS ON THE PUBLI SHER S SALE SEASONS, BUT I T'S USUALLY
THREE, TWD, FOUR TIMES A YEAR
Q  OKAY.
A.  THREE | WOULD SAY WOULD BE THE GENERAL RULE.

. HAVE YOU EVER RECEI VED ANY KI ND OF ALLOMNCE OR PAYMENT FROM
PUBLI SHERS FOR MEETI NG W TH THEM?

A NO

Q THE LAST THHNG I'D LIKE TO DO I S TO JUST GET A SENSE OF THE
PUBLI SHERS AND WHOLESALERS -- | GUESS WE' VE ALREADY TALKED ABOUT
21

VWHOLESALERS -- BUT THE PUBLI SHERS FROM WHOM LEMURI A PURCHASES
BOCKS.

AND THI S ACTUALLY -- IF | COULD GET YOQU TO TURN TO - -
BACK TO YOUR BI NDER AND -- YOUR HONOR, | BELI EVE THAT YOUR
BINDER IS OPEN TO EXH BI T 2612.

THE COURT: THANK YOU.

THE W TNESS: ( REVI EW NG DOCUMENTS. )

(PAUSE I N THE PROCEEDI NGS. )

M5. KESTENBAUM LET ME SEE IF | CAN ASSI ST YOU. DO
YQU HAVE | T?

THE W TNESS: YEAH.

M5. KESTENBAUM NO, THAT' S NOT I T.

(PAUSE | N THE PROCEEDI NGS.)

BY M5. KESTENBAUM
Q ALL RIGHT. |'MACTUALLY GO NG TO G VE YOQU, MR EVANS, 2612,
VWH CH FOR SOVE REASON VW' RE NOT ABLE TO - - (HANDI NG DOCUMENT) .

AND | F | COULD GET YQU TO TAKE A LOOK AT TH S
EXH BIT, WHICH, OF COURSE, IS A LIST OF -- OF VENDORS. AND IF
YOU LOOK TO THE RI GHT COLUW AT THE BOTTOM THERE' S -- THERE S
THREE WHOLESALERS, AND |'D LIKE TO, FOR THE MOMENT, JUST PUT
THOSE ASI DE.
A, OKAY.
Q SO LOOKI NG AT THE PUBLI SHERS, CAN YOU TELL ME FOR EACH OF
THE YEARS BETWEEN 1994 AND THE PRESENT, HAVE YOU MADE DI RECT
PURCHASES FROM EACH OF THESE VENDORS?
22

OR FROM WH CH OF THESE VENDORS HAVE YOU MADE DI RECT
PURCHASES EACH YEAR?

A. | HAVE NOT MADE DI RECT PURCHASES FROM ALL OF THEM | T LOOKS
TO ME LI KE THE PUBLI SHERS ON THE LEFT- HAND SI DE OF THI S PAGE ARE
ONES THAT | HAVE BOUGHT DI RECT FROM AND THE PUBLI SHERS -- THE
SMALL AMOUNT ON THE RI GHT- HAND SI DE LOOK LI KE ONES THAT | HAVE
NOT.

Q  OKAY.

A.  BOUGHT MOST OF THOSE BOOKS THROUGH THE WHOLESALERS.

Q OKAY. AND SO JUST TO BE CLEAR, THE ONES ON THE LEFT- HAND
SIDE, IT'S YOUR TESTI MONY THAT YOU HAVE MADE DI RECT PURCHASES
FROM THOSE VENDORS?

A, YES.

Q EVERY YEAR FROM 1994 TO THE PRESENT?
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A YES. | TH NK THAT WOULD BE CORRECT.

Q AND HAVE YOU MADE DI RECT PURCHASES OF BOTH FRONT LI ST AND
BACKLI ST BOOKS FROM THOSE VENDORS?

A YES, MA AM

Q OKAY. AND, AGAIN, FOCUSI NG ON THE LEFT-HAND COLUWN THAT YQU
DO BUY FROM EVERY YEAR, TO THE EXTENT THAT ANY OF THOSE VENDCRS
PUBLI SH MASS MARKET BOCKS, DO YOU PURCHASE MASS MARKET FROM
THEM?

A, YES, | DO

Q OKAY. AND WHAT ABOUT TRADE BOOKS?

A YES, | DO

23

Q OKAY. TO THE EXTENT THAT ANY OF THOSE VENDORS PUBLI SH AUDI O
BOOKS, DO YOU PURCHASE AUDI O BOOKS FROM THEM?
A YES, | DG
Q OKAY. NOW LOOKING AT THOSE -- THE VENDORS ON THE PAGE --
AND FOR THI'S, |'M ACTUALLY -- YOU CAN LOCK AT ALL THE VENDORS,
I NCLUDI NG THE WHOLESALERS, DO YOU RECEI VE SHI PMENTS FROM ANY OF
THOSE VENDORS FROM W THI N THE STATE OF M SSI SSI PPI ?

I'N OTHER WORDS, ARE THE BOOKS SHI PPED TO YOU FROM A
WAREHOUSE W THI N THE STATE?
A, NOT TO My KNOW.EDGE.
Q  OKAY. OKAY. THANK YOU.

I HAVE NO FURTHER QUESTI ONS.

THE COURT: CROSS- EXAM NATI ON?

(PAUSE I N THE PROCEEDI NGS. )

MR GARCIA:  MORNI NG YOUR HONOR.

THE COURT: GOCD MORNI NG, MR GARCI A

MR. GARCIA: N CE TO BE HERE.

WE ARE TRYI NG TO PRE-PCSI TI ON OUR BI NDERS AGAI N
TODAY. AND HOPEFULLY IN THE SPIRIT OF YOUR HONOR S ADMONI SHVENT
YESTERDAY AFTERNOON, WE HAVE REFORMED THE BI NDERS.

THE COURT: FRIENDLY SUGGESTI ON.

MR GARCIA:  THANK YQU, YOUR HONOR.

AND HOPEFULLY, WE HAVE RETURNED TO THE PATH OF
RI GHTEQUSNESS.

(PAUSE | N THE PROCEEDI NGS.)
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MR GARCI AT YOUR HONOR, FORG VE THE DELAY. WHEN I
HAVE BOTH VOLUMES CF HI'S DEPGCSI TI ON TRANSCRI PT, |'LL PROCEED.

THE COURT: ALL RI GHT.

CRGCSS- EXAM NATI ON

BY MR GARCI A:
Q MRNING MR EVANS
A, GOOD MORNI NG
Q M NAME' S DAVID GARCIA. AND |'M HERE ON BEHALF OF BARNES &
NOBLE.

| BELI EVE YOU TESTI FI ED THAT LEMJRI A CURRENTLY
CONTAI NS ABOUT 3500 SQUARE FEET?
A I T WAS 3500 SQUARE FEET UNTIL NOVEMBER 2ND, CF 2000. WE
EXPANDED | N NOVEMBER OF LAST YEAR
Q AND HAVE YOQU BEEN IN THE BARNES & NOBLE STORE | N JACKSON?
A I N JACKSON, YES, | HAVE.
Q HOWBIGIS IT, APPROXI MATELY, WOULD YOU THI NK?
A. TVENTY-FI VE, TH RTY THOUSAND SQUARE FEET. | -- | DON T KNOW
WHAT THE R BACK ROOM SI ZE | S.
Q ALMOST TEN TI MES AS BI G?
A NO SIR | WOULDN T SAY ALMOST TEN.
Q MW MATH S A LITTLE OFF.

CONSI DERABLY BI GGER THAN YOURS. ORDERS OF MAGNI TUDE
Bl GGER THAN YOUR STORE?
A. MAYBE FOUR, FIVE TI MES.
Q ALL RIGHT. |IT S D FFICULT TO SEE ON THE PI CTURE THAT -- IN
25

THE EXHI BI T, BUT LEMJURIA IS ON THE SECOND FLOOR OF THE BUI LDI NG
THAT CORRECT?

A YES, SIR THERE' S A SECOND FLOOR.

Q AND THERE' S AN ENTRANCE | NTO THE -- THE -- [ NTO THE

CH LDREN S SECTION, | TH NK YOU SAI D, FROM THE FI RST FLOCR?

A NO SIR



Q NO IS -- 1S THERE A FI RST- FLOOR ENTRANCE TO LEMJRI A?

A. NO SIR THERE IS A SECOND- FLOOR ENTRANCE ON PARKI NG VE
HAVE SECOND- FLOOR PARKI NG EXTERNALLY I N THE BUI LDI NG, AND V\E
HAVE Fl RST- FLOOR PARKI NG, AND WE HAVE AN ENTRANCE ON THE
SECOND- FLOOR PARKI NG

Q OKAY. AND ARE THERE ANY OTHER STORES THAT -- THAT ARE
LOCATED ON THE SECOND FLOOR OF THE BUI LDI NG - -

YES, SIR

-- WHERE YOUR ENTRANCE | S?

YES, SIR

WHAT ARE THEY?

A TUXEDO RENTAL SHOP, A CD STORE, AND THE LEASE IS JUST UP
G\l A LAWOFFICE, AND IT WLL BE A BEAUTY SALON.

Q OKAY. DO YOU GET MJCH FOOT TRAFFI C FROM THOSE STORES?

A YES, SIR | DO

Q LET'S GO BRIEFLY TO REVI EW HOW YOQU GET NOTI CES OF

PUBLI SHERS' TERMS. YOU PREVI QUSLY TESTI FI ED THAT YOU RECEI VE
NOTI CES OF CHANGES | N PUBLI SHERS' TERMS WHEN PUBLI SHER
REPRESENTATI VES VI SIT YOU, IS THAT CORRECT?

26
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A, WOULD YOU ASK THAT AGAI N, PLEASE.

Q VELL, REVIEWNG BRI EFLY, HOW DO YOU LEARN ABCQUT PUBLI SHERS'
TERMS?

A, PUBLISHERS TERM5, | INTIALLY GOT TO THE RED BOOK, THE ABA
BOOK BUYER S HANDBOCOK. AND THEN I F THERE | S A PUBLIC
ANNOUNCEMENT FROM THE COMPANY ABCOUT, YOU KNOW A STOCK OFFERI NG
OR SOVE SUCH CHANCE LI KE THAT, | WLL GET AN ANNOUNCEMENT FROM
THE PUBLI SHER OR THROUGH MY SALES REP CR FROM PW

Q AND YQU ALSO, AS YOU PREVI QUSLY TESTI FI ED I N YOUR

DEPGSI TI ON, LEARN ABOUT CHANGES I N POLI CI ES FROM SALESMAN S
VISITS;, IS THAT CORRECT?

A YES, SIR

Q AND YOU ALSO READ PUBLI SHERS WEEKLY TO GET UPDATES ON
CHANGES | N PUBLI SHERS' TERMS?

YES, SIR

AND YOU READ THE ABA NEWSW RE FOR THE SAME REASON?

NOT JUST FOR THAT REASON.

BUT ALSO TO | NFORM YOURSELF - -

THAT IS ONE OF THE REASONS.

Rl GHT.

OrO0>0O>»

AND YQU PREVI QUSLY TESTI FI ED THAT YOU | NSERT CHANGES
I'N THE HANDBOOK AND ALSO UPDATE YOUR COMPUTER W TH CHANGES | N
PUBLI SHERS' TERMS; IS THAT CORRECT?
A WHEN |' M NOTI FI ED BY AN ANNOUNCEMENT THAT A PUBLI SHER HAS
CHANGED | TS TERM5, YES, | DO MAKE THE CHANGES IN MY REDBOOK AND
27

THEN TRY TO MAKE THEM I NTO MY VENDOR FI LE ON My COVPUTER

Q RIGIT. AND WHAT OTHER KI ND OF | NFORVMATI ON | S CONTAI NED I N
YOUR VENDCR FI LE ON YOUR COVPUTER?

A, MY ACCOUNT NUMBER, THE TERMS IN VWHI CH | BUY; HOW MANY
QUANTI TIES | COULD BUY FOR, WHATEVER DI SCOUNT THAT WOULD BE;, MY
SALES REP'S NAME, H S ADDRESS; COULD BE THE PUBLI SHER S NAME AND
I TS ADDRESS; | T COULD BE THE FAX NUVBER OF THE PUBLI SHER, PHONE
NUMBER OF THE PUBLI SHER. | HAVE THE DI SCOUNT, THE ACCOUNT
NUMBER.

Q AND THE DI SCOUNTS TO THE EXTENT THEY CHANCE - -

A VELL, | TAKE --

Q -- BY PUBLI CATI ONS DURI NG THE YEAR?
A. | BASICALLY TAKE THE REDBOOK' S TERVS AND PUT THEM | NTO MY
COVPUTER VENDOR FI LE SO THAT | DON T HAVE TO QUI CKLY -- | CAN
USE I T AS CUTTI NG OUT A STEP.

Q RIGHT.

NOW W TH RESPECT TO CO-OP, | BELI EVE YOU PREVI QUSLY
TESTI FI ED THAT YOU KEEP TRACK OF DI FFERENT PUBLI SHERS' CO CP
PCOLI CI ES MOSTLY THROUGH CONTACT W TH SALESPECPLE?
A. | BELI EVE THAT WOULD BE FAI R TO SAY.
Q OKAY. AND YOU DO KNOW THAT CERTAI N PUBLI SHERS PROVI DE CO CP
VWHEN THEI R TI TLES ARE PURCHASED THROUGH A WHOLESALER, THAT
CORRECT?
A.  CERTAIN PUBLI SHERS -- | WOULD | NTERPRET THAT CERTAI N
PUBLI SHERS G VE YOU THE OPTI ON TO USE YOUR WHOLESALER SALES TO
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ADD TO YOUR CO-COP POOL FOR THE YEAR

Q RIGHT. AND YQU VE DONE THAT ON AT LEAST TWO OCCASI ONS W TH
HARCOURT BRACE AND Tl ME WARNER?

A. | BELIEVE THAT | HAVE PROVI DED MY PERCENTAGE OF SALES

I NFORVATI ON TO THOSE COVPANI ES TO PGOSSI BLY | NCREASE MY ANNUAL
POOL. YES. | BELIEVE My MEMORY' S CORRECT ON THAT.

Q ALL RIGHT. AND IN ADDI TION TO THE CO-OP POOL AMOUNTS THAT
ARE TYPI CALLY PROVI DED BY A PUBLI SHER, ADDI TI ONAL FUNDS W LL BE
PROVI DED TO SUPPORT AUTHOR EVENTS; | S THAT CORRECT?

A. I T CAN BE THAT VAY.

Q OKAY. LEMJRIA ALSO CLAI M5 CO-OP FOR PHYSI CAL DI SPLAY OF
BOCOKS, DOESN T IT?

A | THINK OF IT AS A PLACEMENT.

Q RIGHT. SO YOU DO CLAI M PLACEMENT ALLOMNCES?

A WHEN I T'S PRESENTED TO ME AND | HAVE THE OPPORTUNI TY TO TAKE
ADVANTACE OF THAT, YES.

Q R GHT. HOWDO YQU DECI DE WHAT TO CHARGE THE PUBLI SHER?

A I DONT -- IT S THE POLI CY THAT THE PUBLI SHER G VES ME FROM
THE SALES REP, AND HE SAYS -- HE G VES YOU THE OPTI ON THAT QUI TE
LI KELY I F YOU BUY TH S AMOUNT OF BOOK AND YQU DI SPLAY I T, YOU
WLL HAVE THI S MJCH OF AN ADVERTI SI NG CO- OP CONTRACT, THAT YQU
CAN THEN MAKE A CLAIM FOR AND THEN RECElI VE THE BENEFI T.

Q RIGHT. AND YQU TESTI FI ED THAT YOU HAVE RECEI VED CO- OP FOR
FRONT W NDOW PLACEMENT?

A | WOULDN T CALL I'T FRONT W NDOW PLACEMENT. | WOULD JUST

29

CALL | T PLACEMENT I N MY STORE.

Q PLACEMENT I N YOUR STORE AND PLACEMENT ON TABLES?
A. YES.

Q AND PLACEMENT ON ENDCAPS?

A. I -- 1 CALL IT A DI SPLAY PLACEMENT. | DON T REALLY HAVE
ENDCAPS.

Q YOU PUT IN CLAIMS FOR THOSE -- FOR THAT PLACEMENT?

A FOR DI SPLAY PLACEMENT?

Q RIGH.

A YES, SIR

Q AND HOW DO YOU CALCULATE THE AMOUNT THAT YOU CLAI MP

A ITIS-- INMST CASES, IT'S FIGURED ON THE QUANTI TY OF THAT

BOOK THAT | BUY.

Q NOW YQU VE ACTUALLY NEGOTI ATED W TH PUBLI SHERS'

REPRESENTATI VES ABQUT CO-OP, HAVEN T YQU?

A | DON T KNOWWHAT YOU NECESSARI LY MEAN BY "NEGOTI ATE." |'LL
BE GLAD TO MAKE SUGGESTI ONS ABOUT TRYI NG TO GET THEM TO | MPROVE
POLI CY CHANGES THAT WOULD ENABLE ME TO ADVERTI SE THEI R BOOKS
MORE.

Q VELL, YQU VE TALKED TO PUBLI SHERS' REPRESENTATI VES ABOUT
CO-CP PCLI CI ES THAT OTHER PUBLI SHERS HAVE DONE W TH YOU THAT YQU
THOUGHT WOULD BE EFFECTI VE FOR YOUR USAGE, RI GHT?

A | COULD -- | WOULD THI NK THAT | HAVE TALKED ABCUT BUSI NESS
PRACTI CES THAT HAVE BEEN EFFECTI VE W TH ME.

Q AND THAT'S I N AN EFFORT TO TRY AND GET ADDI TI ONAL CO- OP?

30

A NO SIR | WOULD SAY IT'S AN EFFORT TO MAKE SUGGESTI ONS FOR
POLI CY CHANGES TO THAT COWVPANY THAT WOULD THEN ALLOW ME TO
ADVERTI SE THE BOOKS MORE FREQUENTLY.

Q RGIT. WH CH WOULD ENTAIL G VI NG YOU ADDI Tl ONAL CO- CP,

Rl GAT?

A IF -- IF THEY CHANGE THEI R PCLICIES I N FAVOR OF @ VI NG ME
MORE CO-OP, THEN | WOULD THI NK THAT THAT WOULD POSSI BLY BE - -
WOULD BE THE RESULT. [IF | DI D MORE BUSI NESS W TH THEM THE NEXT
YEAR

Q THERE HAVE BEEN A COUPLE OF OCCASI ONS AT LEAST VWHERE
LEMJRIA'S CLAI M5 FOR CO-OP HAVE BEEN REJECTED BECAUSE THE CLAI M5
WERE EXECUTED W THOUT PRI OR APPROVAL; |S THAT CORRECT?

A. | BELI EVE THAT HAS HAPPENED.

Q LET"S MOVE ON TO SOME DI SCOUNT TYPES. LEMJRI A OCCASI ONALLY
BUYS BOOKS ON NON RETURNABLE BASI S, RI GHT?

A, VEE TRY TO TAKE ADVANTAGE OF THAT WHEN VE THINK I T'S I N QUR
BEST | NTEREST.
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Q RGHT. WH CH WLL AFFECT DI SCOUNT TERNVS.

A. 1" M CONFUSED BY - -

Q VELL, TYPICALLY, BUYING A BOOK ON A NON- RETURNABLE BASI S
WLL RESULT IN A H GHER DI SCOUNT; | SN T THAT CORRECT?

A, IT IS A D FFERENT TERM FROM A RETURNABLE BASI S.

Q AND TYPI CALLY HI GHER?

A THAT IS A REWARD FOR BUYI NG | T NON- RETURNABLE.

Q LET ME DI RECT YOUR ATTENTION TO TAB 3.

3

( REVI EW NG DOCUMENT. )

Q NOW THERE' S NO | NDI CATI ON ON THI S PARTI CULAR | N\VOI CE THAT
THESE BOOKS WERE PURCHASED ON A NON- RETURNABLE BASI S.
( REVI EW NG DOCUMENT. )

| S THERE?
THERE 1S TO ME.
AND -- AND HOW | S THAT?
08050 |'S THE PREFI X FOR HOLT, RI NEHART, W NSTON. | N THAT
PERIOD OF TIME, | WAS BUYI NG HOLT, RI NEHART, W NSTON BOOKS
NON- RETURNABLE.
Q RIGHT. SO IN FACT, THE | NVO CE | NDI CATES --
A. TOME |T DCES.
Q -- THAT THE BOOKS WERE PURCHASED ON A NON- RETURNABLE BASI S.
A. I T DOESN T STATE THAT. BUT TO ME, | T DOES, BECAUSE | BOUGHT
THAT PUBLI SHER S NON- RETURNABLE DURI NG THAT TI ME.

) NOW LEMJRI A RECEI VES FREE FREI GHT FROM AT LEAST SOVE
PUBLI SHERS; | S THAT CORRECT?
A YES, SIR
Q AND THAT TYPI CALLY DEPENDS ON SOME LEVEL OF VOLUMVE PURCHASE,
DOESN T | T?
A. 1'M-- 1'MNOT SURE | UNDERSTAND WHAT YOU RE ASKI NG
Q WELL, W TH RESPECT TO WHETHER OR NOT FREE FREI GHT IS

PROVI DED FROM A FREE- FREl GHT PUBLI SHER, THERE TENDS TO HAVE TO
BE A CERTAI N AMOUNT PURCHASED | N ORDER TO QUALI FY FOR FREE

FREI GHT; |'S THAT CORRECT?

>O0>0>
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A. GENERALLY, THERE'S A M NI MJM YES --

Q VES.

A -- THAT YOU HAVE TO BUY.

Q RIGHT. AND YOU HAVE TO EXCEED THAT M NI MUMP

A OR BE AT THAT M NI MUM

Q RIGHT. AND THOSE PUBLI SHER REQUI REMENTS FOR FREE FREI GHT

DI FFER FROM PUBLI SHER TO PUBLI SHER, DON T THEY?

A YES, SIR

Q ALL RIGHT. LEMJRI A ALSO GOT FREI GHT PASS- THROUGH FOR A

VWH LE, DIDN' T IT?

A. THERE' S -- THERE WAS A PERICD OF TI ME W TH CERTAI N

PUBLI SHERS EXPERI MENTED W TH THAT. | -- THAT' S WHAT | CALL,
EXPERI MENT, YES, SIR

Q AND THERE HAVE BEEN OCCASI ONS WHERE YOU HAVE QUESTI ONED THE
AMOUNT OF FRElI GHT CHARGES TO PUBLI SHERS' REPRESENTATI VES,

HAVEN T THERE?

A | -- 1 DON T REALLY KNOW VWHAT YOU MEAN BY THAT. | -- |
WOULD DI SCUSS THE FREI GHT POLICI ES W TH THE PUBLI SHERS AND - - |
GUESS | F THEY -- IF | THOUGHT THEY HAD OVERCHARGED ME, THEN I
WOULD DI SCUSS THAT. | DON T RECALL THE | NSTANCE YOU MAY BE
TALKI NG ABCQUT.

Q NO BUT ALSO I NSTANCES I N WH CH YOU COVPLAI NED THAT FREI GHT
WAS TOO HI GH.

A UM YES, MY FREIGAT HAS BEEN TOO HHGH. I N M SSI SSI PPI,
IT'S -- AT CERTAIN TIMES, |IT TAKES MORE M LEAGE TO GET THE BOOKS
33

FROM THE WAREHOUSE TO MY -- TO MY STORE, AND | T TAKES MORE TI ME.
Q AND THAT HAS CAUSED YOU, ON OCCASI ON, TO HAVE TO BALANCE
VWHETHER OR NOT YOU RE GO NG TO GO DI RECT OR THROUGH A WHOLESALE
DI STRI BUTOR THAT PROVI DED FREE FREI GHT TO DETERM NE WHI CH ONE' S
MORE PRCFI TABLE?

A. | WOULD DEFI NI TELY THI NK THAT'S A CRITERIA CF My JUDGVENT.

Q RIGHT. AND THAT'S FOR THE SAME BOOK TO DETERM NE WHETHER OR
NOT YOU BUY THAT SAME BOOK FROM THE WHOLESALER OR THE PUBLI SHER?
A YES, SIR



Q AND FREI GHT WOULD BE ONE OF THE CRITERI A - -
A.  FREI GHT WOULD DEFI NI TELY BE ONE OF THE CRI TERI A THAT | WOULD
USE | N DECI DI NG WHETHER | WOULD BUY THE BOCK.
Q SO TH'S THE Cl RCUMBTANCES WHEN YOU RE PERFORM NG THAT
CALCULATI ON I N YOUR M ND, THE WHOLESALER AND THE PUBLI SHER ARE,
I N EFFECT, COMPETI NG W TH ONE ANOTHER TO SELL YOU THAT BOCK,
Rl GHT?
A. | GUESS THEIR POLI Cl ES WOULD BE.
Q RIGHT.

NOW AND THI'S MAY BE I MPLICI T I N YOUR TESTI MONY SO
FAR, BUT LET'S MAKE I T EXPLICIT. [EACH PUBLI SHER TENDS TO G VE
WHAT, | N EFFECT, IS A VOLUMVE DI SCOUNT BY G VI NG DI FFERENT
DI SCOUNT PERCENTAGES DEPENDI NG UPON HOW MANY BOOKS YOU BUY; 1S
THAT RI GHT?
A. THAT'S A LITTLE VAGUE. |F YOU WOULD EXPLAI N THAT MORE.
Q VELL, YOU MENTI ONED | N YOUR DI RECT TESTI MONY THAT THERE ARE
34

OCCASI ONS WHERE YOU BUY ONE BOOK AND YOU HAVE ONE DI SCOUNT
PERCENTAGE. YQU GET -- YQU BUY FI VE BOCKS, FIVE COPIES OF THE
TITLE, YOU GET A DI FFERENT PERCENTAGE. YOU BUY TEN BOCKS, YQU
GET ANOTHER PERCENTAGE?
A OKAY.
Q THAT' S THE PRI CI NG MECHANI SM THAT ALL THE LARGE PUBLI SHERS
USE; ISN T THAT RI GHT?
IT'S THE TERMS --
I TS A TERW
-- THAT | MGHT --
Rl GHT.
ITS THE TERMS THAT | -- THAT | MAKE MY PURCHASES ON.
., RIGHT. AND THE TERM ULTI MATELY REFLECTS THE PRI CES THEY
CHARCGE YOU FOR THE BOCK?
A | THNK | SEE WHAT YOU RE SAYI NG BUT --

( CONTI NUED NEXT PAGE; NOTHI NG OM TTED.)
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BY MR GARCI A:

Q LEMURI A HAS TAKEN ADVANTAGE OF SHARED MARKDOWNS, HASN T | T?
A, OCCASI ONALLY.

Q COULD YOU DESCRI BE WHAT A SHARED MARKDOWN | S?

A | THNK I CAN, SIMPLY. |IT SEEM5 TO ME THAT A PUBLI SHER
WLL SOMETI MES SEE THAT THE BOOK IS NOT SELLI NG AS WELL AS THEY
EXPECTED TO SELL. SO THEY WLL STATE, FOR A PERI OD OF TI ME,
POSSI BLY ONE MONTH, THAT FOR ALL THE BOOKS THAT YOU SELL DURI NG
THAT MONTH THEY WLL G VE YOU A REBATE, OR A SHARED MARKDOVWW;
THAT YOU CAN THEN SUBM T A CLAI M OF THOSE SALES DURI NG THAT

TI ME PERI OD TO THE PUBLI SHER, AND THEY CAN THEN G VE YOU AN
AUTHORI ZED CREDI T THAT APPEARS ON YOUR STATEMENT, WH CH

VALI DATES THAT YQU SOLD THOSE BOOKS DURI NG THAT TI ME PERI OD,
AND YOQU SAY YOQU SOLD 10 BOOKS DURI NG THAT TI ME PERI OD, YQU
WOULD SUBM T THAT GRAPH OR DOCUMENT COF SALES TO THE PUBLI SHER

| USUALLY DO IT WTH My COVPUTER GRAPH, AND THEY SUBM T THE
CREDI T BACK TO ME ON MY STATEMENT, AND |'M ABLE TO THEN DEDUCT
I T FROM MY NEXT STATEMENT.

Q SHARED MARKDOMN AMOUNTS ARE NOT TYPI CALLY | N THE REDBOCK,
ARE THEY?

A.  THEY ARE AN | NDUSTRY- W DE ANNOUNCEMENT THAT | RECEI VE
GENERALLY THROUGH FAX.

Q SO THEY' RE NOT I N THE REDBOCK.

A, 1"VE NOT LOCKED SPECI FI CALLY TO SEE, BUT | DO KNOW THAT

I T"S AN | NDUSTRY ANNOUNCEMENT THAT | RECEI VE THROUGH FAX, FOR
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MOST CASES.



Q AND IF YOU RECEI VED | T BY FAX | N MOST CASES, | T WOULDN T BE
I'N THE REDBOOK, WOULD | T?

A YOU KNOW | HAVE SEEN I T I N PUBLI SHERS WEEKLY ALSO, SO |
CAN T SAY THAT --

Q ANDIF IT WAS I N PUBLI SHERS WEEKLY, | T WOULDN T BE I N THE
REDBOOK, WOULD | T?

A. | CANT SAY THAT. | HAVEN T LOOKED AT THE REDBOOK W TH
THAT PARTI CULARLY | N M ND.

Q NOW THERE ARE OCCASI ONS WHEN LEMURI A DECI DES NOT TO USE A
SHARED MARKDOWN, BUT | NSTEAD, TO CONTI NUE THE PRI CI NG POLI CY
THAT YOU HAD ON THE BOOK, CORRECT?

A I'M SORRY? WOULD YOU REPEAT THAT, PLEASE?

Q LEMUR A HAS ALSO DECI DED NOT TO MARK DOAN BOOKS DESPI TE THE
EXI STENCE OF AN APPLI CABLE SHARED MARKDOAN, Rl GHT?

A.  THERE ARE SHARED MARKDOWN S| TUATI ONS THAT | COULD NOT TAKE
ADVANTAGE OF - -

Q RIGHT.

A. -- THAT WERE PRESENTED TO ME.

Q RIGHT, BECAUSE | N THOSE CASES, YOU THOUGHT YOU COULD ADD
VALUE TO THE BOOK BY NOT MARKI NG | T DOWN.

A. OR IN SOVE CASES MY SALES WOULD BE SO I NSI GNI FI CANT | T
WOULD NOT BE OF VALUE TO DO THE PAPERWORK OR MAKE THE CLAI M OR
SPEND MY TI ME TO DO THAT.

Q SURE, BECAUSE I N YOUR Cl RCUMSTANCES | T DIDN T MAKE ANY
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ECONOM C SENSE, |S THAT RI GHT?

A. | WOULD SAY THAT IF | DD NOT VAKE A CLAIM FOR A SHARED
MARKDOWN, THAT | T WAS NOT TO My ADVANTAGE.

Q RIGHT, AND SO THE PCLI CY EXI STED, BUT YOU DECI DED NOT TO
USE I T, AS A MATTER OF YOUR BUSI NESS MCDEL?

A. | DID NOT ACKNOALEDGE THAT ANNOUNCEMENT BY THE | NDUSTRY.

Q NOW LET'S MOVE TO STOCK OFFERS. | BELI EVE YQU TESTI FI ED
THAT SOMVE 10 TO 15 PERCENT OF YOUR PURCHASES, ON AN ANNUAL
BASI S, AS YQU ESTI MATE I T SITTI NG HERE TODAY, ARE MADE PURSUANT
TO STOCK COFFERS, |'S THAT CORRECT?

A | TH NK THAT'S A FAI R ESTI MATE.

Q DOES THAT 10 TO 15 PERCENT REFER TO TRANSACTI ONS OR NUMBER
OF BOOKS? | N OTHER WORDS, 10 TO 15 PERCENT OF THE TRANSACTI ONS
YOU DO ON AN ANNUAL BASI S ARE PURSUANT TO STCCK OFFERS, OR 10
TO 15 PERCENT OF THE BOOKS YOU BUY EACH YEAR ARE PURCHASED
PURSUANT TO STOCK OFFERS? WHAT DI D YOU HAVE I N M ND?

A, WHAT' S THE DI FFERENCE BETWEEN BOOK AND TRANSACTI ON? |

THI NK 1" M CONFUSED BY " TRANSACTI ON. "

Q VELL, OBVIOUSLY, A PARTI CULAR ORDER COULD RELATE TO A LOT
OF BOOKS, COULDN T IT, SOVE OF WHI CH ARE SUBJECT TO A STOCK
CFFER, AND SOVE OF WHI CH AREN T?

A, OKAY.

Q RIGHT? AS OPPOSED TO PARTI CULAR BOCOKS, |I'M TRYING TO
DETERM NE WHAT YOU HAD IN M ND WHEN YOU USED THE 10 TO

15 PERCENT FI GURE. ARE YOU TALKI NG ABOUT A VOLUVE COF BOOKS OR
38

A NUMBER OF TRANSACTI ONS THAT YOU ENGAGE | N?
A, VOLUME OF BOCKS.
Q OKAY. NOW I'M GO NG TO DI RECT YOUR ATTENTIQN, TO TRY TO
DO IT QU CKLY, TO A NUMBER OF STOCK OFFERS -- WELL, ACTUALLY,
THEY' RE | NVO CES, AND YQU VE PREVI QUSLY TESTI FI ED THAT IN A LOT
OF CASES YOU THI NK THEY' RE STOCK COFFERS.

LET'S START WTH TAB 4, WHICH IS A MILTI - PACGE
I N\VO CE FROM PUTNAM AND GO TO PACGE 4 OF THE ACTUAL EXH BIT.
YOU WLL SEE THERE ARE DI SCOUNTS OF 50 PERCENT REFLECTED THERE?
A YES, SIR
Q AND ON THE NEXT PAGE OF THE EXHI BI T, A DI SCOUNT OF
66 PERCENT?
A YES, SIR
Q AND | F YOU KEEP ON GO NG FOUR MORE PACGES, DI SCOUNTS OF
75 PERCENT?
A YES, SIR
Q ALL RIGHT. THOSE ARE DI SCOUNTS ABOVE YOUR NORVAL TERMS
W TH THAT PUBLI SHER, AREN T THEY?
A | DON T KNOWWHAT YOU MEAN BY "NORMAL, " BUT | HAVE AN
EXPLANATI ON FOR - -
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Q WVELL, THE REGULAR TERMS.

A. NO SIR

Q VELL, LET ME REFLECT -- ACTUALLY, JUST BEHI ND THE EXH BI T
THERE | S AN EXCERPT FROM THE REDBOCK FOR THAT YEAR FROM PUTNAM
COULD YQU REFER TO I T, AND REFER TO THE DI SCOUNT SCHEDULE UNDER
39

PUTNAM PUBLI SHI NG

A YES, SIR

Q | DON T BELIEVE YOU WLL FIND ANY OF THOSE DI SCOUNT AMOUNTS
THERE THAT WE PREVI OUSLY REFERRED TO.

A, WOULD YOU LI KE ME TO EXPLAI N THEM?

Q  CERTAINLY.

A. ON PAGE 4, THI'S 50 PERCENT IS A PUTNAM PROVOTI ONAL TI TLE.

I T 1S AN AGATHA CHRI STIE BOOK, AND | BELIEVE I T'S JOHN SANFORD.
THEY' RE OVNI BOOKS, AND THEY' RE PRODUCED AS PROMOTI ONAL BOOKS,
MJUCH LI KE A SALE BOOK | TEM WHERE THEY' VE GONE AND TAKEN THREE
BOOKS AND PUT I T IN ONE, AND I T'S PART OF YOUR CATALOG AS A
PROMOTI ONAL BOOK.  AS | T APPEARS ON PAGE 5, | BELIEVE, IS
ACTUALLY 0448, IT'S A GROSSETT & DUNLAP BOXK - -

Q LET ME STOP YOU. YOU SAID IT WAS A BOXK - - THE PREVI OUS
PAGE WAS A PROMOTI ONAL BOOK.

A YES, SIR

Q IS THAT SOMVETHI NG THAT' S NOT A STOCK OFFER?

A. 1T 1S A PROVOTI ONAL TI TLE FROM PUTNAM AND | T' S THEIR
GENERAL TERMS ON WHI CH YOU WOULD BUY THAT TITLE I N THEIR
CATALOG, AND I T I'S LI STED THAT WAY | N THEI R CATALOG

Q RIGHT, BUT IT'S NOT A STOCK OFFER.

A. IN THAT PARTI CULAR CASE, I T I'S A PROMOTI ONAL TI TLE BY THE
TRADE TERM

Q RIGHT, AND THE PROMOTI ONAL DI SCOUNT AMOUNT |'S LI STED IN THE
PUTNAM CATALOG
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A YES, ITIS.

Q RGHI. WHICH IS NOTI THE REDBOOK.

A, BUT IT'S A GENERAL ANNOUNCEMENT TO THE TRADE, AND WHI CH |
USED AS SOVETHI NG THAT | THINK IS A STANDARD DI SCOUNT I N MY

I NDUSTRY.

Q RIGHT, IT'S A STANDARD DI SCOUNT, AND YOU BELIEVE IT TO BE
GENERALLY AVAI LABLE, BUT IT'S NOT I N THE REDBOCK.

A. NO I T S MY STANDARD TERM THAT | BUY FROM

Q THANK YOU. CONTINUE. [|'M SORRY | | NTERRUPTED YOQU, SIR

A. | BELIEVE ON PAGE 5, TH S | NVO CE THAT SAYS 66 PERCENT, |
BELIEVE I T'S PAGE 5, THAT'S A GROSSETT & DUNLAP TITLE. | CAN
TELL BY THE | SBN OF 0448, |IT'S PROBABLY El THER A NANCY DREW OR
A HARDY BOYS. | BELI EVE PUTNAM WAS DI STRI BUTI NG GROSSETT &
DUNLAP DURING THI'S TIME I N 1995. THEY HAVE A PROMOTI ONAL STOCK
OFFER THAT WAS 66 PERCENT DI SCOUNT AT THAT TIME, WHICH | WAS
ABLE TO TAKE ADVANTAGE OF.

Q NOW WAS THAT | N CATALOG?

A, EXCUSE ME?

Q WAS THAT 66 PERCENT, THE PROMOTI ON THAT YOU REFERRED TO,
WAS THAT | N A CATALCG?

A | BELIEVE IT WAS A SPECI AL ORDER FORM THAT THE SALESMAN
PRESENTED TO ME.

Q OKAY.

A. | MAY HAVE HAD THE SAME PUTNAM SALES REP, BUT | MAY HAVE

HAD A DI FFERENT SALES REP FROM GROSSETT AT THAT TI ME
41

Q SURE.
A | BELIEVE THAT YOU ASKED ME ABOUT -- | DON T KNOW WHI CH
PAGE NUMBER IT IS, BUT IT'S -- I T LOOKS LIKE AN | N\VO CE W TH
48 PERCENT.

Q NO IT WAS ACTUALLY 75 PERCENT.

A OKAY, EXCUSE ME. THAT ALSO |IF YOU WLL NOTICE ON TH S
INVO CE, 0399, IS A PUTNAM | SBN, WHICH | S AT 44 PERCENT, AND
THEI R 0448 IS A GROSSETT ISBN, WHICH I S AT 75 PERCENT, WHICH I S
ALSO A GRCSSETT & DUNLAP SEASONAL STOCK OFFER TERM | BELI EVE
ALSO - -

Q WAS THAT I N THE GROSSETT & DUNLAP CATALOG?

A | THNKIT WAS ON THE CRDER FORM  YOU HAD TO USE A SPECI AL
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ORDER FORM

Q VELL, A SPECI AL ORDER FORM BUT HOW DI D YOU FI ND OQUT ABOUT
I T?

A, THROUGH THE SALES REP. THE SALES REP BROUGHT I T TO ME

W TH GROSSETT & DUNLAP YOU HAD TO BUY A CERTAI N AMOUNT OF
TITLES. AND THAT WOULD BE A PROMOTI ONAL STOCK OFFER THAT |
WOULD TAKE ADVANTAGE OF.

Q PLEASE DON T ADOPT THE TERM "STOCK OFFER' FOR ME. USE I T
ONLY IF YOU THINK | T APPLI ES.

A | THNK IT APPLI ES.

Q LET"S GO TO TAB 5. ALL RIGHT, TAB 5 IS ANOTHER PUTNAM
INVO CE, WHICH I S REFLECTI NG 66 PERCENT DI SCOUNT, AND ALSO SOVE
50 PERCENT DI SCOUNTS.

42

A YES, SIR

Q ALL RIGHT. NOW THOSE 66 PERCENT DI SCOUNTS THERE ARE NOT
REGULAR TERMS, ARE THEY?

A. NO SIR ONCE AGAIN, THAT'S YOUR GROSSETT & DUNLAP HARDY
BOY, NANCY DREW JUVEN LES STOCK, SEASONAL STOCK OFFER, THAT' S
0448, AND YOU CAN TELL THOSE BOOKS FROM THAT.

Q RGHT. WAS THAT IN THE GROSSETT & DUNLAP CATALOG?

A, NO SIR ONCE AGAIN, THERE WOULD BE AN ORDER FORM THAT WAS
PRESENTED TO ME BY THE PUTNAM OR GROSSETT REP, WHI CHEVER I T WAS
THAT WAS CALLI NG ON ME.

Q VELL, LET'S SKIP OVER SOVE OF THESE. TAB 12, AND IN TAB 12
GO THREE PAGES IN. ON THE FOURTH PAGE YOU WLL SEE A HOUGHTON
M FFLI N I NVO CE - -

A YES, SIR

Q -- WTH AN I NVO CE FOR A BOOK CALLED ROCKS AND M NERALS,
AND A DI SCOUNT COF 46 PERCENT.

A YES, SIR

Q THEN ON THE NEXT PAGE OF THE EXH BIT YOU W LL SEE ANOTHER
HOUGHTON M FFLIN I NVO CE W TH ANOTHER | NVO CE FOR ROCKS AND

M NERALS, THE SAME BOOK, AND A 50 PERCENT DI SCOUNT?

A YES, SIR

Q AND THEN LET'S GO ONE MORE PAGE, AND YQU LL SEE YET A TH RD
HOUGHTON M FFLIN I NVO CE FOR, YET AGAI N, ROCKS AND M NERALS,
WTH A 47 PERCENT DI SCOUNT.

A YES, SIR AND IT'S ALL THE SAME BOCK.
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Q ANDIT S ALL FOR THE SAME BOOK. YOU VE ANTI Cl PATED MY
QUESTI ON.  HOW DOES THAT HAPPEN?
A. | TH NK | HAVE AN EXPLANATI ON THAT WOULD BE CLEAR TO YQU
AND HELPFUL. |F YOU WLL NOTICE, THAT ALL THREE OF THESE
I N\VO CES ARE FROM THREE DI FFERENT PURCHASE CRDERS. THIS IS A
PETERSON FI ELD GUI DE. PETERSON FI ELD GUI DES ARE UPDATED ON AN
| RREGULAR BASIS. THI S IS A PETERSON FI ELD GUI DE TO THE ROCKS
AND M NERALS.

IT LOOKS TO ME THAT I T WAS SOLD TO ME THREE TI MES BY
A SALES REP. | WOULD SAY THAT | CAN TELL THAT BECAUSE IT' S
THREE DI FFERENT PURCHASE ORDERS. ONE AT 46 FOR EXAMPLE, AND
FREI GHT CHARGED TO ME | S UNDER THE PURCHASE ORDER MOUNT BASS,
M T-N-B-A-S-S. THE ONE THAT IS 50 PERCENT DI SCOUNT AND FREE
FREI GHT IS SOLD TO ME UNDER THE CRDER OF J. G BROWN -- PURCHASE
ORDER, EXCUSE ME. THE ONE THAT | S 47 PERCENT AND FREE FREI GHT
I'S SOLD TO ME UNDER THE PURCHASE ORDER OF SLEEPY.

| BELI EVE THAT HOUGHTON M FFLI N HAD A PCLI CY CHANGE
DURI NG THE TI ME PERI CD BETWEEN THE 46 AND -- 46 PERCENT
DI SCOUNT AND FREI GHT CHARGE AND THE 47 AND FREE FREI GHT. |
BELI EVE THAT MY SALES REP SOLD ME TH S BOOK ON THREE SEPARATE
OCCASI ONS, AND ON THE THI RD OCCASI ON, THE 50 PERCENT OFF, HE
SCLD ME THAT BOOK AS A BACK STOCK OFFER, BECAUSE THE BOOK WOULD
HAVE COMVE OUT DURI NG THAT TI ME PERIOD AND | MYSELF HAD NOT
RECEI VED | T. CONSEQUENTI ALLY, | THOUGHT MY CRDER HAD BEEN
LOST.
44

SEASONALLY, WHEN THE SALES PERSONNEL FROM THE
COVPANY | SSUE YOU THE I NVO CE, THEY DO NOT KNOW | F THE BOOK HAS
BEEN DELAYED OR NOT. CONSEQUENTI ALLY, THE SALESMAN W LL SELL
ME THE BOOK AGAI N.
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I SUGGEST THAT | HAD LOOKED AT THE ROCKS AND
M NERALS, | SAW THAT I T HAD NOT COME IN, AND | | NCLUDED I T ON
MY BACK LI ST ORDER BECAUSE | THOUGHT THAT THE PUBLI SHER HAD
CANCELLED I T. CONSEQUENTLY, I N JANUARY, ALL THREE BOOKS CAME
I N UNDER SEPARATE | NVOI CES | N THREE SEPARATE PACKAGES.
Q RIGHT, AND AT YCUR DEPCSI TI ON YOU SPECULATED THAT EDI M GHT
HAVE PLAYED A ROLE HERE, AS VELL.
A. | MAY HAVE SPECULATED THAT DURI NG My DEPCSI TION, BUT IT
COULD VERY WELL. | JUST DON' T RECALL OFF THE TOP OF MY --
Q RIGHT, IT COULD BE EDI, IT COJLD HAVE BEEN THE OTHER
FACTORS YOU JUST DESCRI BED, | T COULD HAVE BEEN SOVE
COVBI NATI ON.

NOW FROM THE PURCHASE ORDERS YOU WOULDN T BE ABLE,
SI NCE YOU ORDERED | T AT THREE DI FFERENT TI MES, YOU WOULDN T
NECESSARI LY HAVE BEEN ABLE TO DETERM NE WHAT THE DI SCOUNT WAS
GO NG TO BE FROM THE PURCHASE ORDER, RI GHT?
A, BY LOOKING AT IT RIGAT HERE, | M GHT NOT BE ABLE TO, BUT I

COULD GO BACK TO MY WORK AND LOOK AT IT. | HAVE M --
Q VELL, YOU --

A. VWHEN | DO AN ORDER W TH MY PUBLI SHER, | | NCLUDE THE
DI SCOUNT ON MY PUBLI SHER' S - -
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Q RIGHT, BUT YOU CAN CERTAI NLY DETERM NE THE DI SCOUNT FROM
THE | N\VOI CE THAT WE LOOKED AT, RI GHT?
A IN TH'S PARTI CULAR BOOK, | CAN SEE WHAT | PAID FOR EACH ONE
OF THESE -- EACH PARTI CULAR BOOK -- EACH PARTI CULAR BI LLI NG
SI TUATI ON OF THI' S BOOK.
Q LET ME TURN TO YOUR TESTI MONY ABOUT HOW YOU RECONCI LE
ACCOUNTS. FIRST OF ALL, YOU TESTI FI ED ABOUT SOMVETHI NG CALLED A
RECEI VING FILE. WHAT IS YOUR RECEI VI NG FI LE?
A. WOULD YOU READ TO ME | N THE CONTEXT OF WHI CH | SAI D THAT,
SO THAT | DON T CONFUSE YOU W TH MY ANSVER?
Q SURE. LET'S TURN TO YOUR DEPCSI TI ON AND READ THE QUESTI ON
AND ANSVER TO YOURSELF, BEG NNI NG AT PAGE 28, LINE 21. THE
ANSWER GOES ON TO THE FOLLOW NG PAGE. DO YOU HAVE YOUR
DEPOSI TI ON?

WHY DON' T | JUST READ THIS ONE TO YOU. I T WLL BE
QUI CKER?
A THAT' S FINE
Q (READING:

"Q WTH N THAT SORT OF FILE, DO YOU KEEP TRACK
OF, FOR EXAMPLE, DI SCOUNTS YOU MAY HAVE OR NOT
RECEI VED ON THE BOOKS?"

YOUR ANSVEER,
"A. WVETRY TO IT SINTHE RECEIVING -- IT'S
WHEN -- I TS IN YOUR RECEI VING FILE. THAT'S NOT

NECESSARI LY ALWAYS CORRECT, BUT GENERALLY IT IS."
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A OKAY, | THINK | UNDERSTAND WHAT YOU RE ASKI NG

Q NOW WHAT |I'S THE RECEI VI NG FI LE?

A. AS | WAS DI SOUSSI NG, WHEN THE BOOKS COME | N THROUGH THE - -
OUR PROCUREMENT DI VI SION, OR RECEI VING, THE BOOKS PHYSI CALLY
COME | N THE BOX W TH THE PACKI NG LI ST AND/ OR AN | N\VOI CE. AT
THAT PO NT I N TI ME THEY ARE CHECKED | N MANUALLY ON PAPER COPY.
THEY ARE THEN TRANSFERRED | NTO THE COVPUTER FOR OUR OWN HAND
QUANTI TI ES, TRANSFERRED OUT OF "ON ORDER' | NTO "ON HAND. "

Q SO YOU ENTER THE TERVS OF THE | NVO CE | NTO YOUR COVPUTER
FI LES.

A.  YES.

Q RIGHT.

A.  BUT MY COWPUTER -- EXCUSE ME -- MY RECEIVING FILE IS FOR
THE HARD -- WHERE THE HARD COPY GOES AFTER | T HAS BEEN PUT | NTO
THE COVPUTER.

Q AND I N ORDER TO DETERM NE TI ME TO PAY FOR YOUR OMN FI LE
KEEPI NG SYSTEM YOU HAVE TO REFER TO THE | NVOI CES, CORRECT?

A. | REFER TO MY RECEI VI NG PAPER FI LE.

Q RIGHT, WH CH CONTAI NS THE I NVOI CES.

A.  CONTAINS | NVO CES, PACKI NG LI ST, ANY DOCUMENT THAT RELATES
TO THE RECEI VI NG OF THAT BOOK.

Q AND YOU HAVE TO REVI EW | N\VOI CES TO DETECT BI LLI NG ERRORS,
|'S THAT CORRECT?
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A, YOU CAN DO I T ON THE PACKI NG LI ST OR YOU CAN DO IT ON THE
RECEI VI NG DOCUMENT, AND THEN, W TH YOUR STATEMENT, WHEN YOU PAY
47

YOUR STATEMENT, YES, YOU REVI EW THOSE DOCUMENTS.

Q ALL RIGHT, BUT TYPICALLY YOU REVI EWINVO CES I N ORDER TO
DETECT BI LLI NG ERRCRS, | SN T THAT CORRECT?

A 1T IS TYPICAL.

Q AND YQU DECI DE TO PAY ONLY AFTER THE | NVO CES ARE DEEMED
CORRECT AND ANY ERRORS ARE OKAYED AND | NI TI ALED BY THE PERSON
THAT' S I N CHARGE OF RECEI VI NG AT YOUR STORE. | S THAT CORRECT?
A, YES, SIR THERE | S A HOLDI NG FI LE THAT WE HAVE I N THE
RECEI VI NG DEPARTMENT FOR WHERE THE ERRORS ARE BASI CALLY KEPT
UNTI L THEY ARE CORRECTED AND -- SO THEY CAN BE DEALT WTH I N AN
ACCOUNTI NG PROCEDURE, AND THERE' S ANOTHER FI LE AFTER THAT WHERE
I T GOES AFTER | TS CORRECTED.

Q AND OCCASI ONALLY YOU DEDUCT AMOUNTS DI RECTLY OFF | NvO CES
RATHER THAN WAI TI NG FOR A CREDI T STATEMENT | F THE PUBLI SHER

G VES YOU PERM SSI ON.

A. | F THE PUBLI SHER S CUSTOMER SERVI CE PERSON ADVI SES ME TO
TAKE A DEDUCTI ON, A SMALL DEDUCTI ON OFF MY I NVA CE, YES, SIR
THAT IS WHAT | DO.

Q RIGHT, AND YQU | NDI CATE THAT ON THE | NvO CE.

A. | INDI CATE IT ON My STATEMENT AND MY | NvO CE.

Q NOW YQOU OCCASI ONALLY DEDUCT AN ENTI RE | NvO CE FROM A
STATEMENT W THOUT WAI TING FOR A CREDIT MEMO WHEN YQU BELI EVE
THAT PARTI CULAR | NVO CE | S | NCORRECT.

A.  ESPECI ALLY | F My CUSTOVER SERVI CE OR ACCOUNT PAYABLE' S
SALES REP FROM THE COWMPANY TELLS ME TGO, YES, SIR
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Q NOW |IN ORDER TO DETERM NE THE PRI CES THAT LEMURI A ACTUALLY
PAI D FOR BOOKS, WE' RE GO NG TO HAVE TO REVI EW YOUR | NVOI CES OF
LEMURI A, OR SOVE COWPI LATI ON THEREOF, RI GHT?

A. NO SIR | DON T THI NK THAT'S NECESSARY.

Q WHY NOT?

A. | THINK IT'S -- THAT YOU CAN BASI CALLY JUST | NTERPRET THE
TERVE ON WHI CH | PURCHASE 90 PERCENT OF MY BOOKS, AND --

Q AT LEAST 10 TO 15 PERCENT OF THE TIME, THOUGH, YOUR TERMVS
ARE GOl NG TO GET CHANGED ON A NOTI CE BASIS. SO FOR THOSE WE' RE
GOl NG TO HAVE TO EXAM NE | NVOI CES, AREN T VE?

A | DONT KNOVIF | STILL -- | DON T TH NK THAT' S
NECESSARILY -- I T'S SUCH A SMALL AMOUNT OF MY OVERALL PURCHASES
THAT, NO, SIR | DON T --

Q AND IT WLL CHANGE THE AVERAGE DI SCOUNTS, THAT 10 TO

15 PERCENT, |T WLL CHANGE THE AVERAGE DI SCOUNTS FROM ANY

PARTI CULAR PUBLI SHER ON ANY PARTI CULAR CLASS OF BOOKS DURI NG A
PARTI CULAR YEAR, WON' T | T?

A I'M SORRY, YOU RE GO NG TO HAVE TO REPHRASE THAT AGAI N.
THAT WAS A MULTI PLE QUESTI ON - -

Q THE AVERAGE DI SCOUNT THAT YOU RECEI VE ON, LET'S SAY, TRADE
BOOKS FROM RANDOM HOUSE | N 1996, THAT' S GO NG TO GET CHANGED BY
THE 10 OR 15 PERCENT OF THE PURCHASES FROM RANDOM HOUSE THAT
WERE EFFECTUATED PURSUANT TO A STOCK OFFER THAT WASN T I N THE
REDBOOK, Rl GHT?

A NO SIR | DONT KNON | DON T KNOWIF | CAN ANSWER THAT.
49

ITS A LITTLE COWLEX FOR ME TO UNDERSTAND.

Q FINE. LET'S STICK WTH REDBOOK TERMS FOR A SECOND. EVEN
W TH REDBOOK TERMS, THERE ARE Cl RCUMSTANCES WHERE REDBOOK TERMS
CHANGE DURI NG THE YEAR, AS YOU PREVI QUSLY TESTI FI ED, CORRECT?
A, YES, SIR THERE ARE TI MES THAT THE REDBOOK TERMS DO CHANGE.
Q RIGHT. AND AS YQU VE ALSO TESTI FI ED, THE PERCENTAGE

DI SCOUNT THAT YOU RECEI VE FROM A PUBLI SHER W LL ALSO CHANGE
DEPENDI NG UPON HOW MANY BOOKS YOU BUY FROM THAT PUBLI SHER AT
ANY G VEN TI ME, CORRECT?

A, 1"M SCORRY, | WAS DI STRACTED. WOULD YOU ASK THAT QUESTI ON
AGAI N, PLEASE?

Q FORGAVE US, SIR YOQU VE ALSO PREVI QUSLY TESTI FI ED THAT THE
DI SCOUNT YOU RECEI VE FROM A PARTI CULAR PUBLI SHER W LL VARY
DEPENDI NG UPON HOW MANY COPI ES OF THE TI TLE YOU PURCHASE FROM
THAT PUBLI SHER AT ANY G VEN Tl ME, CORRECT?



A | DONT KNOW | THINK I T'S THE TERVM5S THAT |' M BUYI NG
UNDER.

Q YES, BUT AS WE PREVI QUSLY DI SCUSSED, |F YOU BUY ONE COPY OF
A TITLE, YOU GET ONE DI SCOUNT LEVEL, |F YOQU BUY FI VE COPI ES,
YOU GET ANOTHER DI SCOUNT LEVEL, AND TEN COPIES, YOU CET
ANOTHER, AND THAT' S STILL STI CKI NG W TH REDBOOK TERMS, RI GHT?
A YES, TERMS | S WHAT -- | DEFINITELY FEEL THAT | STICK TO THE
TERVMS OF THE REDBOCK.

Q RIGHT, AND I F YQU STICK TO THE TERVS OF THE REDBOCK, YQU
COULD GET DI FFERENT DI SCOUNT PERCENTAGES AT ANY G VEN TI ME
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DEPENDI NG UPON HOW MANY BOOKS YOU ORDER, RI GHT?

A IF 1 STICK TO THE TERVMS OF THE REDBOCK, YES, SIR

Q RIGHT. AND SO THAT MEANS THAT ANY PARTI CULAR TI Mg, TO
DETERM NE WHAT DI SCOUNT YOU ACTUALLY GET FROM A PUBLI SHER,

YOU RE GO NG TO HAVE TO LOOK AT THE I NVO CE TO SEE WHAT THE
PUBLI SHER BI LLS YOU FOR, BECAUSE I T'S GO NG TO DEPEND ON HOW
MANY BOOKS YOU PURCHASED, RI GHT?

A NO SIR | CANT AGREE WTH THAT. | TH NK THAT MY TERMVS
BASI CALLY TELL ME THAT.

Q THE TERMS YOU RECEI VE, STICKING WTH REDBOOK, WLL ALSO
DEPEND ON WHETHER OR NOT YOU RE GETTI NG FREE FREI GHT, RI GHT?

A. | F FREE FREIGHT | S PUBLI SHED I N THE REDBOOK UNDER MY TERMS,
YES, SIR | WOULD GET IT.

Q THAT'S RIGHT, AND THAT, IN TURN, DEPENDS ON VOLUME, AS YQU
PREVI QUSLY TESTI FI ED. YOU HAVE TO MEET A M NI MUM YOU SAY.

A, YES, SIR, M N MM

Q SO IN ORDER TO DETERM NE W TH RESPECT TO ANY SPECI FI C
TRANSACTI ON WHETHER OR NOT YOU MET THAT M NIMUM YOU D HAVE TO
LOOK AT THE I NVO CE, WOULDN T YQU?

A, NO SIR NOT NECESSARILY. | DON T THI NK SO, BECAUSE THE

I NVO CES COULD BE SOMETHI NG THAT' S COM NG OFF BACK ORDER THAT
MAY NOT' HAVE THE TERMS OF THE P. O

Q YES, BUT AT SOMVE PO NT THE | NVO CE REFLECTS WHAT THE

PUBLI SHER | S ACTUALLY BI LLI NG YQU, CONSI STENT W TH WHETHER OR
NOT HE IS OFFERI NG YOU FREE FREI GHT ON THOSE BOOKS.
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A BUT I DON T TH NK AN | NVO CE NECESSARI LY REFLECTS THE TERMS
VWH CH | PURCHASED UNDER.

Q HOWELSE WOULD YOU DETERM NE?

A, BY LOCKI NG AT MY PURCHASE ORDER.

Q OKAY, SO IT WOULD BE THE PURCHASE ORDER FCOR THE | NvO CE.

FAI R ENOUGH.

A.  THE PURCHASE ORDER WOULD REFLECT THE TERMS UNDER VWHICH | --
Q NOW IT WLL ALSO DEPEND ON WHETHER OR NOT IT WAS -- THE

DI SCOUNT LEVEL W LL ALSO DEPEND ON WHETHER OR NOT THE BOOK WAS
PURCHASED RETURNABLE OR NON RETURNABLE, CORRECT?

A, THAT TH' S --

Q YU --
A.  THE DI SCOUNT LEVEL.
Q YES.

A IF | BOUGHT ON THE TERM NON- RETURNABLE, | T WOULD BE
REFLECTED I N THE DI SCOUNT OF THE REDBOCK, YES, SIR
Q YES, BUT IT WOULD ALSO -- WE' D HAVE TO LOOK AT EI THER A
PURCHASE CRDER OR AN I NVO CE I N A PARTI CULAR TRANSACTI ON TO
DETERM NE WHAT YOU WERE -- WHAT YOU WERE BI LLED BY A PUBLI SHER,
DEPENDI NG UPON WHETHER OR NOT YOU BOUGHT | T RETURNABLE OR
NON RETURNABLE.
A | WOULD JUST KNOW THE TERMS THAT | BOUGHT | T UNDER
Q RIGHT, BUT TO DETERM NE THE ACTUAL AMOUNT OF DI SCOUNT THAT
YOQU PAID.... W THDRAWN.

TO DETERM NE THE ACTUAL AMOUNT OF DI SCOUNT THAT WAS
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G VEN TO YOU BY ANY PUBLI SHER ON A SPECI FI C TRANSACTI ON, WE' RE
GO NG TO HAVE TO LOOK AT YOUR I NVO CES, RI GHT?

A NO SIR I, ONCE AGAIN, | DON' T THINK I CAN AGREE W TH
THAT. | THINK | WOULD NEED TO LOOK AT My P. QO

Q PRIOR TO COM NG HERE TODAY.... WELL, OR THE PURCHASE
ORDER.

A | THINK | WOULD HAVE TO LOOK AT MY P.O. TO ACTUALLY KNOW
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THE TERMS UNDER VWHI CH | HAD PURCHASED THOSE BOOKS.

Q NOW PRIOR TO TESTI FYI NG TODAY, HAVE YOU PREPARED ANY
ANALYSI S OF PURCHASE ORDERS OR | NVO CES TO DETERM NE THE ACTUAL
PRI CES OR DI SCOUNTS RECEI VED BY LEMURI A FROM PARTI CULAR

PUBLI SHERS DURI NG ANY PARTI CULAR PERI CD?

A 1'"M SCORRY, YOU RE GO NG TO HAVE TO ASK THAT QUESTI ON AGAI N.
Q PRIOR TO YOUR TESTI MONY HERE TODAY, HAVE YOU ANALYZED YOUR
RECORDS TO DETERM NE THE ACTUAL PRI CES OR ACTUAL DI SCOUNTS THAT
YOU RECEI VED FROM A PUBLI SHER DURI NG ANY SPECI FI C PERI CD OF

TI ME?

A | WOULD SAY THAT |'VE ANALYZED My BUSI NESS PRACTI CES TO SEE
VWHAT TERMS | HAVE HAD W TH THE PUBLI SHER

Q RIGHT, BUT NOT ANALYZED ANY ACTUAL TRANSACTI ONS. JUST THE
TERMES.

A. | THINK THE TERMS PROBABLY REPRESENT THE TRANSACTI ONS. |
MEAN, | TH NK --

Q LET"S TURN TO I NGRAM  YQU TESTI FI ED THAT I NGRAM | S AN

| NTEGRAL PART OF YOUR BUSI NESS.
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A IS AWAT KIND CF...?

Q IS AN I NTEGRAL PART OF YCUR BUSI NESS.

A. I T'S VERY | MPORTANT TO ME.

Q HOW MANY BOOKS A WEEK DO YOQU BUY FROM THEM?

A | THINK, ON A GENERAL, FOUR TO FI VE HUNDRED.

Q IS YOUR CREDIT GOCD?

A. | CERTAINLY HOPE SO

Q RIGHT. |F YOU BUY FOUR TO FI VE HUNDRED BOOKS A WEEK AND

YOUR CREDIT IS GOCOD, YOU RE ENTI TLED TO THEI R SCHEDULED

DELI VERY PROGRAM DI D YOU KNOW THAT?

A NO SIR

Q VH CH WOULD GET YQU A 41 PERCENT ACROSS- THE- BOARD DI SCOUNT
W TH NO M NI MUM TI TLES PER PURCHASE, AS LONG AS YOU ORDER
ELECTRONI CALLY. YOU ORDER ELECTRONI CALLY, DON T YQOU?

A YES, SIR

Q RIGHT, AND A 1 PERCENT VOLUME, YOU SAI D, SCUNDS LI KE A GOCD
DEAL, DOESN T I T?

A | DON T REALLY KNOW WHAT THE FULL DESCRI PTI ON OF THE PLAN
IS, SOIT S VERY D FFI CULT FOR ME TO SAY IF IT'S A GOOD DEAL | F
I DON T KNOW WHAT OTHER ALTERNATI VES ARE PRESENTED TO ME I N
THAT TI ME.

Q RIGHT, BUT YOU RE GO NG TO CHECK I T QUT WTH YOUR | NGRAM
REPRESENTATI VE AFTER THE TRI AL, RI GAT?

A | DONT KNON | GUESS | MGHT INQURE. | CAN T SAY THAT
["M-- I T WOULD BE A PRRORITY OF M NE.
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Q RIGIT. NOW YQU DO ELECTRONI C PURCHASI NG AND YOU HAVE GOOD
CREDIT. SO YOU RE ALSO ELI G BLE FOR SOVETHI NG CALLED SUMVARY
Bl LLI NG FROM | NGRAM  HAVE YQU EVER HEARD OF THAT?

A 1I'"VE HEARD CF IT, BUT --
Q YOU HAVE HEARD OF I T. HAVE YOU EVER ASKED?
A. | HEARD I T YESTERDAY AT TH' S TRI AL, | BELI EVE.

Q ALL RIGHAT. NOW THAT @ VES YQU CASH DI SCOUNT CF 25 DAYS,

END OF MONTH, AND A 1 PERCENT -- ONE-TENTH OF 1 PERCENT

SHORTAGE ALLOWANCE ACRCSS THE BOARD.  SOUNDS LIKE A PRETTY GOCOD

DEAL, DOESN T | T?

A. | DON T KNOWWHAT THE REST OF THE PROPGCSI TI ON FROM | NGRAM

WOULD BE, BUT |'D LIKE TO HEAR I T OUT BEFORE | REFRAIN

JUDGVENT.

Q LET'S REFER TO TRIAL EXHI BIT 7853, WHICH IS TAB 15. NOW

THIS IS A VAP THAT WE PREPARED, DEFENDANTS PREPARED, WHICH I S

SIM LAR TO ONE OF THE MAPS THAT YOU VE ALREADY SEEN PREPARED BY

YOUR COUNSEL, BUT I T | NDI CATES SOVE MORE BOOKS I N THE

VICINITY -- BOOKSTORES IN THE VICINITY OF YOUR BOOKSTORE, AND

SOMVE OTHER ENTI TI ES OR TYPES OF BUSI NESSES THAT SELL BOOKS.
REFERRI NG TO THE MAP, ARE THE APPROXI MATE LOCATI ONS

OF ALL OF THOSE OTHER BUSI NESS ENTI TI ES CORRECT, AS FAR AS YQU

CAN TELL?

A, VWHEN YOQU SAY, "OTHER, " | DON T REALLY --

Q VELL, FOR EXAMPLE, THERE'S A RED STAR FOR LEMURI A BOCK SHOP

RI GHT IN THE M DDLE.
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A OKAY.

Q AND THEN THERE' S AN | NDI CATI ON THERE OF A

BOOKS- A-M LLION --

A. YES.

Q -- JUST ACRCSS I-55. IS THAT APPROXI MATELY CORRECT, AS YQU
UNDERSTAND THE LOCAL GEOGRAPHY?

A, ACTUALLY, THE BOOK RACK SHOULD BE WHERE THE BOCKS- A- M LLI ON
IS AND THE BOOKS-A-M LLI ON WHERE THE BOCOK RACK IS, THE VWAY |
WOULD VIEW I T, LOOKING AT THI S NAP.

Q THANK YOU. SO THE BOOKS-A-M LLION IS ACTUALLY CLOSER.  VE
DON T HAVE I T CLOSE ENOUGH TO YOUR STORE, DO WE? OKAY, AND |
BELI EVE YQU TESTI FI ED - -

A | THINK THE KROGER S | S RI GHT NEXT DOCR TO I T.

Q KROGER S RI GHT NEXT DOOR, AS WELL. THIS IS -- | WAS STRUCK
BY THE WAY YOU DESCRI BED DI STANCES YESTERDAY | N YOUR TESTI MONY.
IT"S VERY FAM LI AR TO THOSE OF US WHO LI VE IN LOS ANGELES. YQU
DESCRIBE IT IN TERV6 OF HOWLONG | T TAKES TO DRI VE TO A PLACE,
RI GHT?

A YES, SIR

Q AND A BOOKS- A-M LLI ON STORE, HOW CLCSE |'S THAT?

A, 1'D SAY ABOUT ONE M NUTE.

Q ONE MNUTE. ALL RIGHT, NOW LET'S LOCATE THE BARNES &
NOBLE STORE. THAT'S ON YOUR SIDE OF 1-55, BUT IT'S FURTHER
AWAY THAN THE BOCKS- A-M LLI ON, CORRECT?

A, BARNES & NOBLE IS ACTUALLY NOT ON MY SIDE OF I-55. |IT S ON
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THE SAME S| DE AS BOOKS-A-M LLI ON.

Q THANK YOU FOR THE CORRECTION. SO IT'S OVER THERE BY --
VELL, IT'S ACTUALLY, YQU TESTIFIED PREVI QUSLY, | T S SURROUNDED
BY A NUMBER OF OTHER STORES, ISN T I T, BARNES & NOBLE?

A YES, SIR

Q AND THERE' S -- THERE ARE A NUMBER OF LARGE DEPARTMENT
STORE-LI KE STORES IN THE AREA WHERE I T' S LOCATED, | S THAT

CORRECT?
A. YES, SIR CAN | MAKE ANOTHER SUGGESTI ON ABOUT THE MAP?
Q SURE.

A I T ALSO LOOKS HERE LIKE THE B. DALTON STORE IS ACTUALLY
CLOSER TO MY STORE THAN BARNES & NOBLE, AND ACTUALLY IT' S NOT.
Q WELL, THE B. DALTON AND THE BARNES & NOBLE ARE ALMOST I N
THE SAME SPOT, BUT --

A THERE'S A M NUTE OR TWO DI FFERENCE.

Q NOW THE BARNES & NOBLE LOCATI ON NEXT TO ALL OF THESE OTHER
LARGE DEPARTMENT-LIKE STORES IS GO NG TO RESULT I N THE BARNES &
NOBLE GETTI NG SI GNI FI CANT FOOT TRAFFIC COM NG BY I TS STCRE,
ISNT IT?

A NO SIR | CAN T SAY THAT | WOULD SAY SI GNI FI CANT FOOT
TRAFFI C, BECAUSE | THI NK PEOPLE DRI VE THERE.

Q RIGHT, AND SO IF THEY WERE DRIVING -- LET'S -- OR DRI VE- BY
TRAFFI C, CERTAI NLY, PEOPLE WERE GO NG TO DRI VE TO THE OTHER
DEPARTMENT STORE- LI KE STORES THAT ARE LOCATED NEAR BARNES &
NOBLE, ARE GO NG TO BE IN THE SAME VICINITY.
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A.  YES, BARNES & NOBLE IS LOCATED ON COUNTY LI NE ROAD, WH CH
HAS A H GH DRI VE- BY PERCENTAGE.

Q ANDIT S GONG TO G VE THAT BARNES & NOBLE STORE A
COVPETI TI VE ADVANTAGE OVER YOUR STORE, ISN T IT?

A VELL, | HAVE A HI GH DRI VE-BY TRAFFI C COUNT, TOO, | N FRONT
OF My STORE.

Q RIGHT, BUT YOU DON T HAVE STORES LOCATED NEXT TO YOU THAT
OCCASI ON A LARGE NUMBER COF PEOPLE TURNI NG OFF THE ROAD AND
STOPPI NG, DO YOU?

A VELL, | THINK | DO, BUT....

Q NOW YQU VE TESTI FI ED THAT YOU COWETE W TH

BOOKS- A-M LLION.  JUST SO WE CAN GET THE OTHERS LI STED HERE,
YQU VE ALSO TESTI FI ED PREVI QUSLY THAT YOU COVPETE W TH CHOCTAW
BOOKS, WHICH | S JUST BELOW YQU, FOR FI RST EDI Tl ONS?

A YES, SIR | HAVE WORKED VERY HARD ON DEVELOPI NG MY FI RST
EDI TI ONS BUSI NESS.

Q AND YOU COWETE WTH THE M SSI SSI PPI COLLEGE BOOKSTORE | N
YOUR AREA, | S THAT CORRECT?



19 A YES, SIR | WOULD THINK THAT I T'S PROBABLY W TH N MY
20 COVPETI TI VE M NUTE.
21 Q RIGHT, AND YOU COVPETE W TH THE WALMART' S AND THE COSTCO S
22 AND THE GROCERY STORES AND THE DRUG STORES AND THE OTHER
23 NON- BOOK MASS MARKET RETAI LERS TO THE EXTENT THAT THEY SELL
24 BOOKS, CORRECT?
25 A YES, SIR THEY DO SELL BOCKS.
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1 Q RIGHT. AND IN FACT, YQU TESTI FI ED AT YOUR DEPOSI TI ON THAT
2 KROGER S, AT LEAST, WHICH | S A SUPERVARKET, WAS SELLING A TI TLE
3 FOR LESS THAN YOU COULD -- SELLING IT AT RETAIL FOR LESS THAN
4 YOU COULD HAVE PURCHASED I T AT WHOLESALE.

5 A | BELIEVE THAT TO BE CORRECT.

6 Q RGHT?

7 A | TH NK THE PERSON THAT WAS G VI NG ME MY DEPCSI TI ON QUOTED
8 TO ME THE PRI CE THAT HE SAW I T THERE THE DAY BEFORE, AND I

9 BELI EVE THAT'S THE PRICE | WAS GO NG ON.

10 Q THAT'S RIGHT, BUT YOU SAID | F THAT WAS THE PRICE, THAT IT
11 WAS GO NG TO BE LESS THAN YOU COULD BUY I T FOR?

12 A.  OR VERY CLCSE.

13 Q OR VERY CLCSE

14 A YES.

15 Q YQOU ALSO MENTI ONED THAT SAM S WHOLESALE -- VERE YQU

16 REFERRI NG TO SAM S CLUB, OR...?

17 A, PROBABLY.

18 Q PROBABLY -- SELLS JOHN GRI SHAM BEST SELLERS AT RETAIL FOR
19 LESS THAN YOUR WHOLESALE PRI CE.
20 A.  OR VERY CLCSE TO IT.
21 Q YOU ALSO COVPETE W TH AMAZON. COM Rl GHT?
22 A TO WHAT EXTENT, IT'S HARD TO SAY, BUT | WOULD HAVE TO THI NK
23  TO SOVE EXTENT.
24 THE COURT: | THINK |'LL LET YOU TH NK WH LE WE HAVE
25 A RECESS, UNTIL 10:45.
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1 THE CLERK: ALL RI SE.

2 (RECESS TAKEN AT 10:30 A.M)

3 (CONTI NUED ON FOLLOWN NG PAGE. NOTHI NG OM TTED. )
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( PROCEEDI NGS RESUMED AT 10:55 A. M)
THE COURT: ALL RIGHT. FURTHER CROSS- EXAM NATI ON,
MR GARCI A.
MR, GARCI A: THANK YOQU, YOUR HONOR.

. MR EVANS, THE EXI STENCE OF GREATER SI DELI NES AT BARNES &
NOBLE, THI NGS BESI DES SELLI NG BOOKS, CAUSED YOQU TO LOSE BOOK
SALES TO BARNES & NOBLE, DIDN' T I T?

A, HONWOULD YOU SUGGEST THAT?
Q VELL, FOR EXAMPLE, THE FACT THAT THEY HAD A COFFEE SHOP YQU
ACKNONLEDGED WAS GO NG TO CAUSE YOQU TO LCSE SALES?
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A | TH NK THAT COFFEE SHOP PROBABLY PRODUCED MORE TRAFFI C | NTO
THEI R BOOKSTORE THAN THE BOOKS THEMSELVES CAN PRODUCE.
Q RIGHT. AND THAT THAT WOULD RESULT I N PECPLE BUYI NG MORE
BOCKS.
A. I T COULD RESULT | NTO THAT.
Q ALL RIGHT.
THERE HAVE BEEN CRI ME PROBLEMS AROUND YOUR
BOOKSTORE' S LOCATI ON I N THE LAST FI VE YEARS, HAVEN T THERE?

A, YES, THERE HAS.

Q RIGHT. THERE HAVE BEEN MUGGE NGS | N THE PARKI NG LOT?

A. ON OCCASI ON, | BELIEVE THAT THERE HAS.

Q RIGHT. AND BREAK-INS?

A YES, SIR

Q AND CARS GETTI NG BROKEN | NTO I N THE PARKI NG LOT?

A YES, SIR
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Q ALL RIGHT. AND THAT'S CAUSED YQU TO LOSE SALES, HASN T | T?
A | -- 1 CANT REALLY PINPO NT THAT I T HAS.

Q ALL RIGHT.

A. | F THE PERSON WAS COM NG TO BUY FROM ME WAS BRCKEN I NTO I T,

| GUESS THEY DIDN' T MAKE I T TO MY STORE.
Q | N RESPONSE TO BARNES & NOBLE OPENING | TS STORE, YOU PUT AN
| NCREASI NG EMPHASI S ON MAKI NG FEWER M STAKES, DIDN T YOU?
A. YES, SIR
Q AND YOU ENLARGED YOUR | NVENTORY AND YOU ENLARGED YOUR STORE
AND YOU ENLARGED YOUR STORE HOURS?
A.  AND MY STAFF.
Q ALL RIGHT. LET ME DI RECT YOUR ATTENTI ON TO PLAI NTI FF' S
EXH BI T 2614, WHI CH IS IN THE WH TE BI NDER
A YES, SIR
Q NOW | BELIEVE YOU TESTI Fl ED THAT BARNES & NOBLE OPENED | TS
STORE I N APRI L OF 19977
A.  YES, SIR | BELIEVE THAT TO BE CORRECT.

MS. KESTENBAUM EXCUSE ME.

MR. GARCIA: YOUR HONOR ( HANDI NG DOCUMENT) .

THE COURT: FINE. THE BATTLE OF THE Bl NDERS.

( LAUGHTER)

MR GARCIA: THANK YOU, YOUR HONOR.

THE COURT: THI'S BI NDER DOESN T HAVE 2614.

MR GARCIA: THAT'S THE PLAI NTI FF' S BI NDER, YOUR

HONOR.
62
( LAUGHTER)
THE COURT: | MADE A NOTE OF THAT.
( LAUGHTER)

BY MR GARCI A:

Q ALL RIGAT. THIS IS A LIST OF LEMJRIA'S SALES BY FI SCAL
YEAR;, | S THAT CORRECT?

A YES, SIR

Q ALL RIGHT. AND YOU TESTI FI ED THAT BARNES & NOBLE ENTERED
YOUR MARKET I N APRIL OF 1997, THAT CORRECT?

A YES, SIR

Q ALL RIGHT. AND IN THE NEXT FULL FI SCAL YEAR, YOUR SALES --
THAT WOULD BE THE FI SCAL YEAR ENDI NG AUGUST 31, 1998, YOUR SALES
VENT DOWN?  THAT CORRECT?

A, YES, SIR |T LOOKS LI KE APPROXI MATELY $160, 000.

Q RIGHT. AND IN THE NEXT FI SCAL YEAR ENDI NG AUGUST 31, 1999,
YOUR NET SALES VWENT UP FROM THE PREVI QUS FI SCAL YEAR, CORRECT?
A YES, SIR

Q AND THEY ARE APPROXI MATELY EQUAL TO THE SALES I N THE FI SCAL
YEAR PRI OR TO THE FI RST FULL FI SCAL YEAR THE BARNES & NOBLE | S
IN THE MARKET, CORRECT?

A YES, SIR | BELIEVE --

Q RGHT. SO IT DIDN T TAKE FOUR YEARS LI KE YOU SUGGESTED
YESTERDAY | N YOUR DI RECT FOR YOUR SALES TO BEG N TO TREND UPWARD
AGAIN, DID IT?

A. TOBEG N TO TREND, | -- | MAY BE MADE --
63

THE REPORTER: |'M SORRY, | DIDN T HEAR YOU. "I MNAY
BE MADE. . ."
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THE WTNESS: WOULD YOU ASK THAT QUESTI ON AGAI N,
PLEASE.
BY MR GARCI A:
Q SOIT DDN T TAKE FOUR YEARS LI KE YOU SUGGESTED YESTERDAY
FOR THE DOAWNWARD TREND TO STOP, DID I T?
A I -- |IT DD NOTr TAKE FOUR YEARS FCR THE DOAMNWARD TREND TO
BOTTOM

MR GARCIA: | HAVE NO FURTHER QUESTI ONS, YQOUR HONOR.

THE COURT: MR STEER?

M5. PREOVOLOS:  YOUR HONOR, |'D LI KE TO | NTRODUCE MY
COLLEAGUE DI ANNE SVEEENEY, WHO S GO NG TO QUESTI ON THE W TNESS.

CROSS- EXAM NATI ON

M5. SWEENEY: MORNI NG YOUR HONOR.
Q GOOD MORNING MR EVANS. MY NAME | S DI ANNE SWEENEY.
A, GOCD MORNI NG.
Q GOOD MORNING | REPRESENT THE BORDERS GROUP, WHI CH | NCLUDES
WALDENBOOKS. | HAVE A COUPLE OF FOLLOW UP QUESTI ONS.

YOQU TESTI FI ED EARLI ER THI' S MORNI NG THAT | NGRAM
OFFERED YOU AN EXTRA DI SCOUNT | F YOU PLACED ORDERS BETWEEN
6:00 P.M ON SATURDAY AND 6: 00 P.M ON SUNDAY; |S THAT CORRECT?
A, THAT'S ROUGHLY THE HOURS.
Q NOW WAS THAT DI SCOUNT REPORTED | N THE REDBOOK?
A | -- | COUDN T RECALL EXACTLY. |IT WAS AN ANNOUNCEMENT THAT
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| RECEI VED - - PUBLI C ANNOUNCEMENT TO THE TRADE THAT | RECEI VED
FROM | NGRAM

Q | SEE. SO IT S NOT SOVETHI NG THAT YOU FOUND | N THE REDBOCK;
I'S THAT CORRECT?

A NO SIR-- NO MA'AM I T WAS SOVETHI NG THAT WAS MAI LED TO
VE.

Q OKAY. TO TAKE ADVANTACGE OF THAT DI SCOUNT, YQU THEN HAD TO
PLACE YOUR ORDER BETWEEN 6: 00 P. M ON SATURDAY AND 6: 00 P.M ON
SUNDAY, ROUGHLY?

A ROUGHLY. | CAN T REMEMBER THE EXACT HOURS.
Q DO YOU UNDERSTAND WHY | NGRAM HAD THI' S PROGRAM I N PLACE?
A. | COULD SPECULATE. BUT | DON T --

Q IS I T PERHAPS THAT | NGRAM WANTS TO KEEP I TS ORDER | N BALANCE
THROUGHOUT THE WEEK SO THAT THEY' RE ENCOURAG NG YQU AS A
COST- EFFI CI ENT MEASURE AT THAT TIME --

M5. KESTENBAUM  OBJECTI ON, YOUR HONOR. THERE S NO
FOUNDATI ON HERE THAT THE W TNESS KNOWS ANYTHI NG ABOUT | NGRAM S
| NTERNAL COSTS OR REASONS FOR THI S DI SCOUNT.

THE COURT: LAY A FOUNDATI ON.
BY M5. SWEENEY:
Q I N YOUR EXPERI ENCE, WOULD YQU BELI EVE THAT -- STRI KE THAT.

ARE YOU AWARE OF WHETHER OR NOT CONTI NUALLY PLACI NG
ORDERS -- LET'S SEE. LET'S SEE

I'N YOUR EXPERI ENCE, YQU PLACE ORDERS TO | NGRAM
GENERALLY THROUGHOUT THE WEEK, MONDAY THROUGH FRI DAY, REGULAR
65

BUSI NESS HOURS?
A GENERALLY MONDAY AND \EDNESDAY.

Q AND SO BY PLACI NG THOSE HOURS (SIC) ON SATURDAY -- BY

PLACI NG YOUR ORDERS ON SATURDAY AND SUNDAY, THEN YOU WOULD BE
PROVI DI NG | NGRAM AN ORDER AT AN UNUSUAL TI ME FOR | NGRAM?

A VE WOULD BASI CALLY PUSH OUR MONDAY ORDER UP TO SUNDAY.

Q OKAY. LET'S MOVE ON TO AN | SSUE ON CO OP. YOU HAD

PREVI QUSLY TESTI FI ED THAT YOU TOOK ADVANTAGE OF CO- OP FUNDS I N
ORDER TO SUPPORT AUTHOR EVENT; |'S THAT CORRECT?

A YES, THAT |'S ONE WAY THAT | WOULD TAKE ADVANTAGE OF CO- OP
FUNDS.

Q OKAY. FOR THOSE AUTHOR EVENTS, DI D YOU EVER -- WAS LEMURI A
EVER PROVI DED ADDI TI ONAL CO OP FUNDS ABOVE THEI R ORDI NARY CO- CP
POOL?

A WELL, YOU USE YOUR CO- OP POOL PLUS YOUR AUTHOR EVENT MONEY
AND COVBI NE THE TWO.

Q  OKAY.

A BUT I T WOULD BE -- | T WOULD BE HOW YOU WOULD HAVE THE TOTAL
DOLLARS THAT YOU WOULD SPEND FOR THAT AUTHOR EVENT.

Q OKAY. SO THAT AUTHOR EVENT MONEY WAS ABOVE YOUR ORDI NARY
CO-OP POOL; |'S THAT CORRECT?
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A. | WOULD SAY I T WAS AN ADDI TI ONAL.
Q " ADDI TI ONAL" MEANI NG ABOVE YOUR ORDI NARY CO CP POOL?

A. NO | WOULD SAY ADDED TO MY CO- OP POOL.

Q  OKAY.
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A NOT ABOVE IT.

Q |F WE COULD TURN TO PAGE 371 OF YOUR DEPGCSI TI ON.

A, (REVI EW NG DOCUVENTS. )

Q |'MJUST GO NG TO READ I N PAGE 371, LINES 5 THROUGH 14.

THE COURT: WHAT LI NE?
MS. SWEENEY: LINE 5 THROUGH 14, PAGE 371.
"Q DO PUBLI SHERS EVER PROVI DE LEMJRI A W TH
ADDI TI ONAL CO-OP FUNDS ABOVE THEI R ORI G NAL - -
ABOVE THAT OF THEI R ORDI NARY CO OP POOL TO
SUPPORT AN AUTHOR EVENT?
"A AUTHOR APPEARANCE ALLOWANCE.
"Q SURE. YES. DO YOQU TRY AND TAKE
ADVANTAGE OF AUTHOR APPEARANCE ALLOWANCE?
"A I TRY TO. "
Q M EVANS, ISN T IT TRUE THAT THERE | SN T A BORDERS I N THE
STATE OF M SSI SSI PPI ?
A. | DON T BELIEVE THERE' S ONE AT THI S TI ME. BUT THEY' VE
ANNOUNCED THAT THEY' RE GETTI NG READY TO BUI LD ONE I N JACKSON.
Q BUT AT THIS TIME, THERE IS NOT A BORDERS | N THE STATE?
A, AS FAR AS | KNOW THERE S NOT. THERE W LL BE SOON.
Q  YESTERDAY YQU TESTI FI ED THAT THERE HAVE BEEN TWO WALDENS | N
JACKSON;, |'S THAT CORRECT?
A.  THERE HAVE BEEN. | THI NK THERE' S ONLY ONE NOW
Q OKAY. AND THOSE TWO WALDENS, ONE WAS LOCATED | N RI DGELAND,
AND ONE WAS LOCATED I N METRO CENTER; | S THAT CORRECT?
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A.  YES, THE RIDGELAND -- THERE' S A COUNTY LI NE, RATHER THAN
CITY LIMTS, AND IT WAS ON THE OPPCSI TE SIDE OF -- OF --

THE REPORTER: |'M SORRY. "... ON THE OPPCSI TE SI DE
CF..." AND THEN | DIDN T HEAR

THE W TNESS: THE ROAD THAT DI VI DES JACKSON AND
RI DGELAND, AND | T WAS ON THE RI DGELAND SI DE.
BY MS. SWEENEY:
Q OKAY. | F WE COULD TURN TO DEFENDANT'S TAB 15, IT'S TRIAL
EXH BI T 7853. THAT'S GO NG TO BE I N THE BLACK Bl NDER THAT
MR GARCI A USED W TH YQU.

THE COURT: WHAT TAB DI D YOU SAY?

M5. SWEENEY: TAB 15. I T S TRIAL EXH BI T 7853.
Q THAT SHOAS THE MAP OF THE BOOKSTORES THAT MR GARCI A WAS
DI SCUSSI NG W TH YQU.

A.  (REVI EW NG DOCUMENTS. )
Q SHOULD BE TAB 15, THAT COLORED MAP.
A 15. SORRY. | SEE 13.
Q THAT' S FINE
OKAY. |F YOU COULD HELP ME ESTABLI SH WHERE THE TWO
DI FFERENT WALDENBOOKS WERE. | BELI EVE YOU SAI D ONE WAS I N
RI DGELAND; |'S THAT CORRECT?
A, THE B. DALTON THAT WAS IN -- | MEAN, THE WALDEN, EXCUSE ME,

THAT WAS IN RIDGELAND, IS -- WOULD HAVE BEEN | N THE SAME
SHOPPI NG MALL THAT THE SQUARE -- THE B. DALTON THAT' S
REPRESENTED ON THI S MAP. THE B. DALTON AND WALDEN VERE I N THE
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SAME SHOPPI NG MALL, SO |1 GUESS I T WOULD BE APPROXI MATELY IN THI' S
MAP WVHERE THE B. DALTON I S.

. OKAY. AND SO THAT' S ON THE UPPER RI GHT- HAND CORNER ABOUT
TWO | NCHES DOWN THE RI GHT- HAND S| DE?
A YES, MA' AM
Q AND THE OTHER WALDENBOOKS, COULD YOU ADVI SE ME WHERE THAT
LOCATION I S I N METRO CENTER?
A, METRO CENTER | S BASI CALLY AT THE -- WHERE THE 220 LOOP GCES
I NTO THE 1-220, AND I T'S BORDERED BY H GHWAY 80 AND THE 220
LOOP, AND IT'S IN THE METRO CENTER MALL.
Q CAN YQU TELL ME WHI CH OF THOSE LOCATIONS IS CLOSER TO
LEMURI A?
A YES, MA AM THE FI RST ONE.
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Q "FIRST ONE" MEANI NG THE RI DGELAND LOCATI ON?

A YES, MA AM

Q NOW ISN T IT TRUE THAT THAT LOCATI ON CLCSED I N JANUARY COF
19957

A. | COULDN T REMEMBER EXACTLY. BUT |IT HAS CLOSED.
Q AND IT'S BEEN CLOSED FCR SOVE TI ME?
A. YES.

Q SO THEN WOULDN T I T BE TRUE THAT AS OF THE TI ME THAT THAT
WALDENS CLOSED - - LET'S ASSUME | T WAS JANUARY OF 1995 -- THAT
YOUR WALDENS COMPETI TI ON | N JACKSON DECREASED. WOULD THAT BE
CORRECT?

A (PAUSE.)
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PCSSI BLY.
Q OKAY. VWELL, IT IS TRUE, THOUGH, THAT PRI OR TO THE CLOSI NG
OF THE RI DGELAND LOCATI ON, THAT YOU WERE COVPETI NG WTH TWD
DI FFERENT WALDENS; |S THAT CORRECT?
A THAT IS CORRECT.
Q AND THEN AFTER THE CLOSING YOU WERE ONLY COWPETI NG W TH ONE
WAL DENS?
A | WOULD DEFI NI TELY AGREE W TH THAT.
Q OKAY. NOW THE METRO CENTER WALDENS, YQU TESTIFI ED THAT IS
20 -- 20 M NUTES AWAY FROM LEMURI A; | S THAT CORRECT?

A | WOULD SAY THAT'S PRETTY CLOSE.
Q IS THAT RIGHT?

DO YOU KNOW APPROXI MATELY HOW MANY M LES THAT | S?
A NO | DONT. | THINK OF THHNGS IN TIME. | THINK I N TI ME.
Q OH
A, EXCUSE ME.
Q

NO, | UNDERSTAND. THANKS.

AND SO I T WOULD TAKE APPROXI MATELY 20 M NUTES. YOU D
HAVE TO TAKE SOME MAJOR H GHWAYS TO GET TO THE WALDENBOCKS; | S
THAT CORRECT?
A, NOT NECESSARILY IN THI S CASE. NORTHSIDE DRI VE, WHICH | S THE
MAIN -- | T LOOKS TO ME CLOSE TO -- YOU COULD CUT ACRCSS THI S.
THERE'S A STREET, IT'S NOT ON THIS MAP. I T'S CALLED NORTHSI DE
DRI VE. THAT'S A MAJOR ARTERY BETWEEN |-55 AND 220, AND YQU
WOULDN T HAVE TO GO UP HERE AND ALL THE WAY DOWN HERE.
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Q LET'S LOOX AT IT TH S WAY: THE 20 M NUTES' DI STANCE THAT
YOU SAI D BETWEEN THE TWO, THAT WAS H G-MAY TIME; |S THAT
CORRECT?

A, NOT NECESSARILY.

Q WOULD IT TAKE LONGER | F YOU TOOK THE ROAD THAT YQU JUST
MENTI ONED?

A | HAVENT TIMED IT. YQU CAN GO FASTER ON THAT ROAD.
Q ON THE H GHWAY?
A, YES.

Q OKAY. DO YOU KNOW THE MANAGER OF THE REMAI NI NG WALDENS
THAT' S THERE AT METRO CENTER?

A. NO | DON T.

Q LET"S STEP BACK TO A COUPLE | SSUES THAT WERE COVERED
YESTERDAY ON THE GROMH OF LEMURIA.  YOU ORI G NALLY OPENED
LEMURI A I N 1975; 1S THAT CORRECT?

A YES, MA AM

Q AND THEN IN 1977, YOU EXPANDED YOUR BUSI NESS AND MOVED TO A
NEW LOCATI ON WHI CH HAD GREATER SQUARE FOOTAGE; | S THAT CORRECT?
A YES, MA' AM

Q AND THE NEW SQUARE FOOTAGE WAS 1, 224 SQUARE FEET; 1S THAT
CORRECT?

A. | BELIEVE THAT TO BE CORRECT.

Q AND THEN THE REMAI NI NG WALDENS THAT WE' VE TALKED ABQUT, THE
ONE THAT IS I N METRO CENTER, YQU TESTI FI ED YESTERDAY THAT THAT
WALDENS OPENED I N 1978; IS THAT CORRECT?
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A I -- ORCLCSE TOIT. | BELIEVE THAT TO BE CORRECT.

. OKAY. AND SO THE WALDENS OPENED I N 1978. AND THEN, AGAI N,
I'N 1987, YOU EXPANDED YOUR BUSI NESS WHEN YOU MOVED | NTO THE
BANNER HALL LOCATI ON?

A, YES, VAW AM | MOVED ACROSS THE STREET.
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Q AND YOU | NCREASED YOUR RETAI L SPACE MORE THAN TW CE BY THAT
MOVE; |S THAT CORRECT?
A. | INCREASED | T FROM BASI CALLY 1200 TO 3500.
Q SO MORE THAN DOUBLE. ALMOST TRI PLED.
A (NO AUDI BLE RESPONSE.)
Q |'S THAT CORRECT?
A.  TWELVE HUNDRED TO THI RTY- FI VE HUNDRED.
Q OKAY. YESTERDAY YOU TESTI FI ED THAT SI NCE 1975, LEMURI A
SALES HAVE | NCREASED FOR EACH YEAR 1S THAT CORRECT?
A.  EXCEPT FOR ONE, | THINK |'S WHAT | SAID.
Q OKAY. VELL, LET'S TURN TO PLAINTIFF' S EXH BI T 2614.

YOUR HONOR, THIS IS THE EXHI BIT MR GARCI A WAS JUST
REFERRI NG TO, THE ONE- PAGE SALES --

| F YOU COULD TURN TO THAT.
A.  (REVI EW NG DOCUMENTS. )
Q WHAT |I'D LIKE TO FOCUS ON | S THE PERI OD BETWEEN 1989 AND
1993. NOW YOU TESTI FI ED THAT THE PER OD | N THE EARLY ' 90S WERE
A PERI OD OF TREMENDOUS GROWIH; | S THAT CORRECT?
A YES, MA' AM
Q AND THAT WAS DURI NG THE TI ME THAT THERE WERE ACTUALLY TVO
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WALDENBOOKS THAT WERE | N JACKSON, |S THAT CORRECT?
A. | DON T KNOW EXACTLY WHEN THE LAST WALDEN -- WHEN THE NORTH
PARK WALDEN CLOSED.

Q OKAY. BUT --

A | DON T KNOW EXACTLY.

Q BUT BASI CALLY YOU WERE El THER COVPETI NG W TH ONE OR TWO
WALDENS DURI NG THI S TI ME OF TREMENDOUS GROWTH, |'S THAT CORRECT?
A. | WOULD THINK SO, ACCORDI NG TO THE DATE THAT YOU GAVE ME
THAT | T CLOSED.

Q OKAY. NOW JUST LOOKI NG FROM THE YEAR 1989 TO 1993, IS IT
CORRECT THAT YOUR SALES ALMOST DOUBLED DURI NG THAT TI ME?

UM FROM 1989 TO 1993?

CORRECT.

NO, | WOULDN T SAY THEY ALMOST DOUBLED. | W SH THEY HAD.
VELL, YOU VENT FRGM 953, 000, ROUGHLY, TO 1.6 M LLI ON?

Rl GHT.

SO YOU SAW AN | NCREASE OF OVER $700, 000?
YES, VA" AM OR THERE ARCUND.
APPROXI MATELY $700, 000.

SO IS IT CORRECT, THEN, THAT AFTER THE TI ME THAT
WALDEN MOVED | NTO JACKSON, LEMURI A WAS BOTH ABLE TO DOUBLE | TS
RETAI L SPACE AND THEN SEE THAT $700, 000 GROMH I N I TS NET SALES?
I S THAT CORRECT?
A DURING TH'S TIME PERIOD, | WAS ABLE TO SEE THESE -- THESE
SALES.
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Q OKAY. SO DURING TH S TI ME PER CD BETWEEN 1989 AND 1993 WHEN
YOU WERE COVPETI NG W TH AT LEAST ONE WALDENBOCKS, YOU WERE ABLE
TO BOTH GROW YOUR BUSI NESS, DOUBLI NG THE RETAI L SPACE AND
BRI NG NG A $700, 000 GAIN IN THE TI ME PERI OD; | S THAT CORRECT?
A. DURING THIS TIME PERI OD, THAT' S WHAT | WAS ABLE TO DO AS FAR
AS MY SALES AND SPACE GROWTH.

M5. SWEENEY: THANK YOU, SIR  THAT'S ALL | HAVE.

THE COURT: REDI RECT.

REDI RECT EXAM NATI ON

M5. KESTENBAUM  THANK YOU, YOUR HONOR.
Q MR EVANS, JUST A FEW FCLLOWUP QUESTIONS. YQU TESTIFIED IN
RESPONSE TO QUESTI ONS FROM BARNES & NOBLE' S COUNSEL THAT YQU
HAD -- YOQU PREVI QUSLY USED TO BUY FROM THE PUBLI SHER HOLT,
RI NEHART & W NSTON ON A NON-RETURNABLE BASI S; |S THAT RI GHT?
A YES, MA AM
Q OKAY. AND YOQU DO NOT -- YOU PURCHASED THAT LI NE OR HENRY
HOLT BOOKS TODAY ON A RETURNABLE BASIS; | S THAT RI GHT?
A YES, | DO NOW

. OKAY.  WHEN YOU PURCHASED THEM ON A NON- RETURNABLE BASI S,

DI D YOU PURCHASE ALL OF THOSE BOOKS, HOLT BOCOKS, ON A
NON RETURNABLE BASI S AS OPPOSED TO A COMVBI NATI ON OF RETURNABLE
AND NON- RETURNABLE?
A | WOULD SAY ALL RETURNABLE.
Q AND WAS THAT CONSI STENT W TH HCOLT, RI NEHART & W NSTON S
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STANDARD PUBLI SHED TERMS?
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A 1T WOULD -- | WOULD SAY I T'S WHAT WAS PUBLI SHED | N THE
REDBOCK, AND SO I T WOULD BE CONSI STENT.
Q YOU VERE ALSO ASKED ABOUT THE PROCESS THAT OCCURS WHEN
THERE' S SOVE KIND OF A DI SPUTE OR A DI SCREPANCY BETWEEN VWHAT YQU
BELI EVE YOU -- YOU OVE A PUBLI SHER AND WHAT AN | NVO CE SHOAS AND
HOW YOU DEAL W TH THAT.

NOW HAVE YQU EVER -- DO YOU EVER TAKE A DEDUCTI ON
CFF AN I NVO CE, I N OTHER WORDS, | N WRI TI NG YOUR CHECKS TO THE
PUBLI SHERS, HAVE YOU EVER TAKEN A DEDUCTI ON OFF THE | NVvO CE
W THOUT FI RST SEEKI NG APPROVAL FROM THE PUBLI SHER TO DO THAT?
A NO
Q THERE WAS ALSO SOMVE QUESTI ONI NG ABOUT YOUR TERMS W TH | NGRAM
AND, | N PARTI CULAR, TWO PROGRAMS SCHEDULED DELI VERY AND SUMVARY
BILLING | JUST WANT TO CONFI RM HAS | NGRAM EVER ADVI SED YOQU OF
THE EXI STENCE OF A PROGRAM CALLED SCHEDULED DELI VERY?
A. I T"S NEVER BEEN EXPLAINED TO ME. BY "ADVISING " | WOULD SAY
I HAVE TO UNDERSTAND I T. | MAY HAVE HEARD THE TERM BUT | DON T
UNDERSTAND | T.
Q VELL, DO YOQU HAVE ANY RECOLLECTI ON OF | NGRAM EVER MENTI ONI NG
TO YOU THE EXI STENCE OF A PROGRAM CALLED SUMVARY BI LLI NG?
A NO
Q YOQU ALSO MENTI ONED THAT THERE' S A -- A BORDERS THAT' S
SCHEDULED OR THAT'S GO NG TO BE COM NG TO THE JACKSON AREA; |S
THAT RI GHT?
A, YES. THEY' VE ANNOUNCED I T, AND | THI NK THEY' VE GROUND
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BROKEN | T.
Q OKAY. WHAT'S YOUR UNDERSTANDI NG?
A I'"MNOT SURE OF THE GROUND BREAKI NG THEY' VE ANNOUNCED THAT

THEY' VE GROUND- BROKEN THE SHOPPI NG CENTER, SHOPPI NG AREA.
Q AND DO YQU -- DO YOU HAVE AN UNDERSTANDI NG OF WHERE THAT NEW
BORDERS W LL BE LOCATED?
A YES, MA' AM
Q AND CAN YOU @ VE THE COURT AN | DEA OF APPROXI MATELY WHERE
THAT WLL BE I N RELATI ON TO YOUR STORE?
A. | CAN APPROXI MATELY DO IT. WTHOUT A MAP, |'D SAY 10 TO 15
M NUTES.
Q OKAY. AND, AGAIN, THAT'S DRI VING TI ME?
A YES, MA' AM
Q NOW I N TALKING ABOUT YOUR -- THE -- YOUR FI NANCI ALS ON A
YEAR- TO- YEAR BASI S I N TERMS OF HOW YOUR SALES OR GROSS SALES
CHANGED FROM YEAR TO YEAR, AND FOR THI'S, |'D ACTUALLY LIKE TO
DIRECT | F I COULD, THE W TNESS AND THE COURT BACK TO PLAI NTI FF' S
EXH BIT 2614, WHICH IS THE LI ST OF FI SCAL YEARS AND FI SCAL YEAR
SALES FOR LEMURI A

AGAIN, |F YQU COULD PLEASE TELL THE COURT WHEN -- HOW
DOES YOUR FI SCAL YEAR RUN I N TERMS OF WHEN DOES | T START AND
VWHEN DCES | T END?
A. I T BEGNS THE 1ST DAY OF SEPTEMBER THE YEAR AND THEN ENDS
THE NEXT YEAR S LAST DAY OF AUGUST.
Q OKAY. SO FOR -- SINCE BARNES & NOBLE OPENED, YQU VE
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TESTIFIED, IN APRIL OF 1997, THEN THAT OPENI NG FELL W THI N THE
FI SCAL YEAR THAT ENDED ON AUGUST 31ST, 1997, IS THAT RI GHT?
A YES ITIS
Q OKAY. NOW PRICOR TO BARNES & NOBLE OPENI NG, | N OTHER WORDS,
FOR THE -- FROM SEPTEMBER THROUGH MARCH - - SEPTEMBER ' 96 THROUGH
MARCH OF 1997, CAN YQU -- CAN YOU EXPLAI N GENERALLY WHAT WAS
GO NG ON WTH YOUR -- WTH YOUR SALES AT THAT TI ME?
A.  BEG NNING AT -- |IF | REMEMBER CORRECTLY, BEG NNI NG I N
OCTOBER OF THAT YEAR, MY BUSI NESS STARTED SHOW NG SUBSTANTI AL
I NCREASE OF WHICH | T WAS DO NG FOR THE NEXT SI X MONTHS.

MY | NCREASES RUNNI NG FROM SEPTEMBER TO THE END OF
MARCH - - SEPTEMBER ' 96 TO THE END OF MARCH COF ' 97 WERE
APPROXI MATELY $160, 000 | N SALES | NCREASES.
Q OKAY. AND SO THE SALES FI GURES FOR THE FI SCAL YEAR ENDI NG
I N AUGUST OF 1997, THOSE DO NOT I NCLUDE -- OR -- OR THOSE --
THOSE DO NOT | NCLUDE, FOR I NSTANCE, A CHRI STMAS -- A HCLI DAY
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SEASON | N WH CH YOU WERE COWPETI NG W TH BARNES & NOBLE.

I'N OTHER WORDS, DECEMBER OF ' 96, YOU WERE NOT
COVPETI NG W TH PCSSI BLY YET?
A. NOVEMBER AND DECEMBER SEASON I N 1996, | WAS NOT COVPETI NG
W TH BARNES & NOBLE.
Q OKAY. NOW ON TH S EXH BIT 2614, THE FI RST FI SCAL YEAR --
CR THE FI RST FULL FI SCAL YEAR I N WH CH THROUGHOUT THE YEAR, YQU
WERE COWPETI NG W TH BARNES & NOBLE, THAT WOULD BE THE FI SCAL
YEAR ENDI NG | N AUGUST 31ST, 1998; |S THAT CORRECT?
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A.  THAT | S CORRECT.

Q OKAY. AND HOWWERE YOUR -- HOW WERE YOUR GROSS SALES
AFFECTED FOR THAT FI SCAL YEAR?

A. | TH NK THAT THEY WERE DOMN ABOUT APPROXI MATELY $160, 000.
Q OKAY. NOW YQU VE ALSO MENTI ONED -- THERE' S BEEN SOME

DI SCUSSI ON OF YOUR FI RST EDI TI ONS BUSI NESS?

A YES, MA' AM

Q AND THAT'S -- THAT' S AN AREA OF YOUR BUSI NESS THAT YOU VE
BEEN WORKI NG TO EXPAND; | S THAT CORRECT?

A YES, ITIS INFACT, | THNK A LOT OF TH S GROMH COULD
HAVE BEEN DETERM NED OR ENFORCED BY My GROWIH I N FI RST EDI TI ONS

BUSI NESS. | HAVE BEEN VERY ACTI VE I N TRYI NG TO | NCORPCRATE
THAT PARTI CULAR | NVENTORY AND | NVENTORY SALES | NTO MY RETAI L
BUSI NESS.

. OKAY. AND THE MARKUP THAT YOU TYPI CALLY RECEI VE ON FI RST
EDI TI ONS, HOW DOES THAT COVPARE TO THE MARKUP OR MARG N THAT YQU
TYPI CALLY RECEI VE I N SELLI NG YOU KNOW NEW BOOKS?

A, GENERALLY IT'S MJCH BETTER
M5. KESTENBAUM  THANK YOU.
THANK YOU, YOUR HONOR. | HAVE NO FURTHER QUESTI ONS.
THE COURT: OKAY. RECROSS?
MR GARCI A:  NO FURTHER QUESTI ONS, YOUR HONOR.
THE COURT: M SS SWEENEY?
M5. SWEENEY: NO YOUR HONOR
THE COURT: ALL RIGHT. YOU MAY STEP DOVW.
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THE W TNESS: THANK YOU.

THE COURT: CALL YOUR NEXT W TNESS.

MR DE BRUN:  YOUR HONCR, THE PLAI NTI FFS CALL
DR GARY FRAZI ER

THE CLERK: PLEASE RAI SE YOUR RI GHT HAND.

GARY L. FRAZIER,

CALLED AS A WTNESS FOR THE PLAI NTI FFS, HAVI NG BEEN DULY SWORN,
TESTI FI ED AS FOLLOWE:

THE CLERK: THANK YQU. PLEASE BE SEATED.

PLEASE STATE YOUR FULL NAME AND SPELL YOUR LAST NAME
FOR THE RECORD.

THE WTNESS: GARY L. FRAZIER, F-R A-Z- I -E-R

MR DE BRUN YOUR HONCR, IF | MAY, |I'LL HAND UP TO
THE COURT A BINDER FOR DR FRAZIER S EXH BI TS.

THE COURT: THANK YOU.

MR, NELSON:  MAY | | NQUIRE, YOUR HONOR? | SEE THAT
THE BI NDER | HAVE FOR GARY FRAZIER IS BINDER 1 OF 2.

MR DE BRU N. YOUR HONOR, WHAT | HAVE DONE FOR THE
COURT'S CONVENIENCE -- | DON T THI NK WE' RE GO NG TO FI NI SH
DR FRAZI ER TODAY. |'M HAPPY TO G VE THE SECOND VOLUME, BUT FOR
THE COURT' S CONVENI ENCE, | ONLY PUT IN THE SMALL VOLUME WE' RE
GO NG TO USE TODAY SO YOQU DON' T HAVE QUI TE SO MANY EXH BI TS TO
FI GAT W TH.

MR NELSON: FINE BY ME, YOUR HONOR

MR DE BRUN BEFORE THI S TRIAL'S OVER, YOUR HONGCR,
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WE WLL PERFECT ABSOLUTELY THE EASI EST WAY TO PRESENT THESE TO
YOU.

THE COURT: THE BATTLE OF THE BI NDERS.

MR DE BRUN WE RE WORKING ON IT.

DI RECT EXAM NATI ON

BY MR DE BRU N
Q GOOD MORNI NG, DR. FRAZIER
A, MORNI NG
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MR DE BRU N:  YOUR HONOR, | KNOW YQU ALSO DO NOT
WANT LENGTHY QUALI FYI NG TESTI MONY, HOWEVER, | BELI EVE THAT A
BRI EF EXAM NATI ON | NTO DR FRAZI ER' S BACKGROUND W LL HELP
SUPPORT THE WEI GHAT OF HI'S TESTI MONY AND W LL BE USEFUL TO THE
COURT.

THE COURT: WELL, BEAR IN MND |'VE HAD THE PRI VI LEGE
OF HAVI NG H' S BACKGROUND -- H S REPORT, AND -- WHI CH | S RATHER
COWLETE. SO BEYOND HI S DEGREES AND MAYBE A COUPLE
PUBLI CATIONS, |'D LIKE TO GET I NTO THE --

MR DE BRUN: |I'LL TRY TO PROCEED.
THE COURT: -- GUTS OF HI S TESTI MONY.
MR DE BRU N |'LL TRY TO PROCEED AS QUI CKLY AS I

CAN.

Q GO NG DI RECTLY TO YOUR GRADUATE DEGREE, SIR, CAN YOU PLEASE
| DENTI FY THE GRADUATE DEGREES THAT YOU VE OBTAI NED.

A. AN MBA DEGREE FROM | NDI ANA UNI VERSI TY | N BLOOM NGTOQN,

| NDI ANA, I N 1977, AND A DOCTORAL DEGREE -- A DBA FROM | NDI ANA
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UNI VERSI TY | N 1979.
Q AND WHAT WAS YOUR DOCTORATE OBTAI NED | N?
A. I N MARKETI NG WTH AN EMPHASI S ON PHYSI CAL DI STRI BUTI ON.
Q VWHAT DID YOU DO AFTER YQU FI NI SHED YOUR DOCTCRATE, SIR?
A | WLL TOOK MY FI RST FACULTY PGSl TI ON AT THE UNI VERSI TY OF
I LLINO S I N CHAMPAI GN URBANA.
Q WHAT IS YOUR CURRENT PCSI TI ON?
A, I'MTHE R CHARD AND JARDA HURD PROFESSOR OF DI STRI BUTI ON
MANAGEMENT | N THE MARSHALL SCHOOL OF BUSI NESS AT THE UNI VERSI TY
OF SOUTHERN CALI FORNI A I N LOS ANGELES.
Q CAN YOU EXPLAIN FOR THE COURT EXACTLY WHAT | S DI STRI BUTI ON
MANAGEMENT.
A.  SURE. DI STRI BUTI ON MANAGEMENT ENTAI LS HOW COVMPANI ES
ORGANI ZE AND MANAGE RELATI ONSHI PS W TH | NTERVEDI ARI ES WHI CH
I NVOLVES HOW MANUFACTURERS, WHOLESALERS, RETAI LERS BASI CALLY
I NTERACT AND WORK TOGETHER

I T INVCLVES DECI SIONS IN TERVS OF TRADE. | T I NVOLVES
DEVELOPMENT OF MARKETI NG PROGRAMS. | T | NVOLVES EFFORTS TO
EFFECTI VELY MANAGE WAREHOUSES AND PROCESS ORDERS AND CONTRCL
COSTS SO AS TO EFFECTI VELY GET ORDERS AND PRODUCT WHERE THAT
PRODUCT | S NEEDED.
Q HOW LONG HAVE YOU BEEN TEACHI NG IN THE FI ELD OF DI STRI BUTI ON
MANAGEMENT?
A. AT LEAST 20 YEARS.
Q HAVE YOU ALSO WRI TTEN | N THE FI ELD?
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A YES. QU TE A LOT.
Q VERY BRIEFLY, CAN YQU | DENTI FY THE TYPES OF RESEARCH AND
VRI TI NG YOU VE DONE.
A. | FOCUS ON DI STRI BUTI ON | SSUES PRI MARILY I N TERM5 OF HOW I T
RELATES TO GENERAL MARKETI NG STRATEGY. AND | -- [|'VE BEEN NOTED
BY OTHERS AS BEI NG ONE OF THE TOP THREE CONTRI BUTORS OF ALL TI ME
TO THE JOURNAL OF MARKETI NG WHICH IS ONE OF OUR TOP JOURNALS
I NI TI ATED I N THE 1930S.
Q NOW I[N ADDI TION TO YOUR WRI TI NG HAVE YOU DONE SPECI FI C
RESEARCH | N THE FI ELD OF DI STRI BUTI ON MANAGEMENT?
A, YES, | HAVE
Q CAN YQU DESCRI BE WHAT THAT RESEARCH HAS EXPCSED YQU TO
A. ONE OF THE | SSUES |' VE LOOKED AT QUI TE EXTENSI VELY | S HOW A
FIRM S POAER OR CLOUT | NFLUENCES HOW OTHERS DEAL W TH I T.

" VE EXAM NED HOW POWER | S USED BETWEEN FI RVS | N
CHANNELS OF DI STRIBUTION. |'VE EXAM NED ORDER FULFI LLMENT
SYSTEMS, | N PARTI CULAR HOW JUST- I N- TI ME EXCHANGE RELATI ONSHI PS
WORK BETWEEN CHANNEL MEMBERS | N TERM5S OF PROCESSI NG ORDERS AND
DELI VERY OF GOCDS.

I" VE LOOKED AT HOW CHANNELS ARE ORGANI ZED AND
STRUCTURED. ACTUALLY A RATHER BROAD RANGE OF | SSUES.
Q NOW | N CONNECTION W TH YOUR RESEARCH, HAVE YOU HAD THE
OCCASI ON TO ACTUALLY VI SI T WAREHOUSES AND WORK W TH WAREHOUSES?
A WHAT | LIKETODOIS -- |1 SIT BACK AND READ THE LI TERATURE
AND TRY TO UNDERSTAND THE PROBLEM |' M CONFRONTI NG AND COVE UP
82
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WTH SOMVE ORI G NAL | DEAS. BUT THEN | ALSO GO TO CONTACTS THAT |
HAVE, BUSI NESS PECPLE, DI STRI BUTORS | N PARTI CULAR AND TALK TO
THEM I N THAT PROCESS |'VE BEEN OVER 20 WAREHOUSES JUST TRYI NG
TO UNDERSTAND HOW THEY WORK AND HOW I T WOULD AFFECT MY RESEARCH
STUDI ES.
Q APART FROM YOUR TEACH NG AND RESEARCH, DO YOQU HAVE ANY
DI RECT EMPLOYMENT OR CONSULTI NG EXPERI ENCE | N WAREHOUSI NG OR
DI STRI BUTI ON?
A. I N PUTTI NG MYSELF THROUGH UNDERGRADUATE SCHOOL, | WORKED FOR
ABOUT A YEAR IN A WAREHOUSE WHERE | ACTUALLY WOULD RECEI VE
PRCDUCT FROM THE PRODUCTI ON LI NE PACKAGED. | WOULD PUT | T AVWAY
I N THE WAREHOUSE.

| WOULD GET ORDERS FROM CUSTOMERS, WHOLESALERS OR
CONTRACTCOR CUSTOMERS, AND |'D FILL THE ORDERS AND GO THROUGH THE
WAREHOUSE AND CHECK THE APPROPRI ATE PRODUCT OR STOCK- KEEPI NG
UNI T PER CUSTOVER CRDER. BOX THEM STAPLE BOXES, PUT PRODUCT
I'N, PUT SOME STYROFOAM I N, SO THAT JOB ENTAI LED THE | SSUES
REALLY WE' RE DI SCUSSI NG I N THI S CASE | N PART.

I ALSO RUN A PROGRAM I N DI STRI BUTI ON MANAGEMENT AT
THE UNI VERSI TY OF SOUTHERN CALI FORNI A SI NCE APPROXI MATELY 1991
THAT IS SUPPORTED BY A GROUP OF DI STRI BUTORS W TH OVER
20 BILLION I N SALES, AND |'VE BEEN I N MOST OF THEI R WAREHOUSES
IN TERVS OF HELPI NG UNDERSTAND HOW THAT' S DONE SO | CAN TEACH
THE STUDENTS EFFECTI VELY I N THE CLASSROOM

I ALSO HAVE HAD THE OPPORTUNI TY TO CONSULT FCR AND
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ALSO PROVI DE EXPERT W TNESS TESTI MONY FOR A NUMBER OF COVPANI ES

STARTI NG W TH GENERAL MOTORS I N 1977 THROUGH THE CURRENT TI ME

VWHERE COCA COLA, FOR EXAMPLE, HAS USED ME I N HELPI NG DESI GN THE

CHANNELS CH NA AND THROUGH THE COURSE OF THOSE ACTIVITIES, |'VE

BEEN | N AT LEAST 20 WAREHOUSES AS | T PERTAINS TO My ASS| GNMVENTS.
( CONTI NUED NEXT PAGE; NOTHI NG OM TTED. )

BY MR DEBRU N:
Q CAN YOU DESCRI BE, I N PARTI CULAR, THE CONSULTI NG WORK YQU VE
DONE W TH HONEYWELL?
A. | WAS THE HEAD OF HONEYWELL' S DI STRI BUTOR CONSULT FOR I TS
PERFECT CLI MATE DI VI SI ON FOR A COUPLE OF -- FOR TWO, THREE
YEARS IN THE M D-90' S.

ONE OF THE | SSUES THE DI STRI BUTORS BROUGHT BEFCRE
HONEYWELL | S THAT THEY WERE NOT SATI SFI ED W TH THE SERVI CE
LEVELS AND ORDER FI LL RATES THAT HONEYVELL WAS PROVI DI NG THEM
SO HONEYWELL UNDERTOOK A PRQIECT TO ASCERTAI N THEI R COSTS OF
I NVENTORY! NG PRODUCTS, OF RECEI VI NG PRODUCT | NTO THE WAREHOUSE,
OF Pl CK- AND- PACK, COSTS ASSOCI ATED W TH THEI R OPERATI ON;  AND
THEY USED ME AS A GENERAL CONSULTANT TO SORT OF LOOK AT THEIR
RESULTS AND TRY TO ADVI SE THEM I N TERMS OF HOW THEY COULD
ACTUALLY | MPROVE THEI R PERFORVANCE I N FI LLI NG ORDERS TO THEI R
DI STRI BUTOR CUSTOVERS.

THE COURT: ALL RIGHT, | TH NK THE W TNESS | S WELL
QUALI FI ED TO DI SCUSS THE AREA OF HI S EXPERTI SE, AS |IT BEARS ON
THE I SSUES IN THIS CASE. SO LET'S GET TO THAT.
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MR DEBRUN: | WAS RIGHT THERE. I N VI EW OF THAT
FI NDI NG, | TENDER HI M AS AN EXPERT THAT THE FI ELD CF
DI STRI BUTI ON MANAGEMENT, FOR THE RECORD.

THE COURT: YES.
BY MR DEBRUI N:
Q DR FRAZIER YQU JUST USED A PHRASE THAT | TH NK WE' LL USE
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FREQUENTLY DURI NG YOUR TESTI MONY, AND THAT WAS PI CK- PACK.

A R GHT.

Q CAN YOU PLEASE | DENTI FY FOR THE COURT EXACTLY WHAT YOU MEAN
BY " Pl CK- PACK" ?

A, VWHEN YOU HAVE A PURCHASE ORDER FROM A CUSTOMER THAT

I N\VOLVES ONE BOOK HERE AND ONE BOCOK THERE, DI FFERENT TI TLES,
YOU ACTUALLY HAVE TO HAVE A WAREHOUSE WORKER OPEN UP A BOX OF
STEPHEN KI NG, AND OPEN UP A BOX OF FRANK HERBERT, AND PI CK FROM
EACH CARTON A BOOK OR TWO. YOU HAVE TO HAVE THEM TAKE A
CARDBOARD BOX, OPEN IT UP, HOLD I T TOGETHER, STAPLE THE BOTTOM
TURN | T OVER, AND ACTUALLY THEN START PUTTI NG THESE ONESI ES COR
TWOSI ES | NTO EACH BOX; SOVETI MES AN EXPENSI VE BOOK, WRAPPI NG
THEM PERHAPS TO MAKE SURE THEY AREN T DAMAGED I N TRANSI T, AND
YOU OFTENTI MES W LL PUT WHAT | S CALLED DUNNAGE CR STYROFOAM
PARTI CLES I N THERE, AGAIN, TO PROTECT THE BOOKS AND CUSHI ON I T,
AND THEN YOU HAVE TO FOLD THE FLAPS OVER, AND STAPLE CLOSE THE
CARTON. THAT BASI C PROCESS | NVOLVES WHAT IS KNOMWN AS

" Pl CK- AND- PACK. "

Q ALL RIGAT. NOW DR FRAZIER, YQU OBVI QUSLY WERE RETAI NED
AS AN EXPERT BY PLAINTIFFS IN TH'S CASE. WHAT WERE YOU ASKED
TO CONSI DER?

A. | WAS ASKED TO CONSI DER SEVEN | SSUES.

Q CAN YQU BRI EFLY | DENTI FY THEM?

A. THE FIRST | SSUE | S WHETHER THE RDC DI SCOUNTS PROVI DED
DEFENDANTS BY PUBLI SHERS ARE COST-JUSTI FI ED I N TERMS OF
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REPRESENTI NG ACTUAL PUBLI SHER COST SAVI NGS BY SERVI NG THE
DEFENDANTS THROUGH THE RETAI L DI STRI BUTI ON CENTERS. THAT' S
NUMBER ONE.

Q  OKAY, AND WERE THERE ANY FURTHER QUESTI ONS RELATED TO THE
RDC DI SCOUNTS?

A VELL, THE SECOND ONE | S RELATED TO I T, AND THAT IS, WHAT
SHOULD DEFENDANTS TOP MANAGEMENT -- WHAT SHOULD THEY HAVE
KNOWN REGARDI NG HOW THE RDC DI SCOUNTS AND THEI R LEVEL COVPARED
TO ACTUAL PUBLI SHER COST SAVI NGS AND SERVI NG THEM THROUGH THE
RDC S.

Q OKAY, SO THOSE TWO QUESTI ONS RELATED TO THE RDC DI SCOUNT.
WERE THERE ANY OTHER PARTS OF THE CASE THAT YOU ALSO CONSI DERED
AS PART COF YOUR EXPERT WORK?

A, THE THIRD | SSUE | S WVHETHER CR NOT THE RETURN CENTER

DI SCOUNTS THAT THE BORDERS ORGANI ZATI ON HAS RECEI VED | S -- HOW
THAT COMPARES TO ACTUAL PUBLI SHER COST SAVI NGS | N HAVI NG BOOKS
RETURNED THROUGH THE RETURN CENTER RATHER THAN FROM | NDI VI DUAL
STORES.

Q AND WAS THERE A SECOND RELATED QUESTI ON RELATI NG TO THE
BORDERS RETURNS CENTER?

A, NUMBER FOUR, WHAT SHOULD BORDERS TOP MANAGEMENT -- WHAT
SHOULD THEY HAVE KNOWN REGARDI NG THE COVPARI SON OF THE RETURN
CENTER DI SCOUNT AND ACTUAL PUBLI SHER COST SAVI NGS.

Q ALL RIGHT. WAS THERE A THI RD MAJOR AREA OF YOUR WORK?

A, REPRESENTED BY THE FI FTH I SSUE, WHICH | S, ARE THE DI SCOUNTS
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PROVI DED THE DEFENDANTS BY | NGRAM ACTUALLY JUSTI FI ED BASED ON
I NGRAM COST SAVI NGS AND SERVI NG THE DEFENDANTS.

Q AND AGAIN, WAS THERE A QUESTI ON RELATED TO THE | NGRAM

DI SCOUNTS THAT ARE PROVI DED TO DEFENDANTS?

A. I SSUE NUMBER SI X, WHAT SHOULD TOP MANAGEMENT | N DEFENDANTS'
ORGANI ZATI ONS -- WHAT SHOULD THEY HAVE KNOWN REGARDI NG WHETHER
THE VARI QUS DI SCOUNTS PROVI DED TO THEM WERE REPRESENTED BY
ACTUAL | NGRAM COST SAVI NGS AND SERVI NG THEM

Q SO THOSE WERE THE THREE MAJOR AREAS YOU ARE LOOKED AT, RDC
DI SCOUNTS, RETURN CENTER AND | NGRAM IS THERE A FI NAL | SSUE
THAT YOU WERE ASKED TO CONSI DER | N THI S CASE?
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A, THE SEVENTH | SSUE IS, WHAT | MPACT DOES THE FI RM PONER OF
THE DEFENDANTS' ORGANI ZATI ONS HAVE ON PUBLI SHER DECI SI ON- MAKI NG
ACTI ONS, BEHAVI ORS.

Q ALL RIGHT. BEFORE | TURN TO YOUR SPECI FIC OPINIONS I N
THESE AREAS AND THE BASES FOR THOSE OPI NI ONS, WHAT NATERI ALS

DI D YOU EXAM NE | N CONNECTI ON W TH YOUR WORK I N THI S CASE?

A. ONCE | UNDERSTOOD THE | SSUES THAT | WAS TO DEVELOP OPI NI ONS
ON, | ASKED TO RECEI VE ANY DEPCSI TI ON OR ANY DOCUMENT RELATED
TO THE CASE THAT RELATED TO THOSE PARTI CULAR | SSUES.

Q NOWTURN NG FI RST TO DEPGCSI TIONS, DID YOQU, I N FACT, RECElIVE
AND EXAM NE DEPCSI TI ON TESTI MONY | N CONNECTI ON W TH THI S CASE?
A. QU TE A FEW OVER 30 DEPCSI TI ONS.

Q HOW ABOQUT DOCUMENTS? DI D YOU, IN FACT, RECEIVE AND EXAM NE
DOCUMENTS | N CONNECTI ON W TH THI S CASE?
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A, BOXES FULL OF DOCUMENTS, MANY DOCUMENTS.
Q HOWWERE THOSE MATERI ALS THAT YOU REVI EVED -- HOW WERE THEY
SELECTED?
A VELL, FIRST, WHEN | -- WHEN THE DECI SI ON WAS MADE FOR ME TO
BE AN EXPERT IN THE CASE, | JUST ASKED | N GENERAL FOR ANY
| NFORMATI ON THAT APPLI ED TO THE | SSUES I N MY ASSI GNVENT, AND
THEN, OVER TIME, AS | READ MATERI AL AND JUST WORKED THROUGH THE
MATERI ALS, |TF | FELT THAT | NEED SOVE MORE | NFORVATI ON ON
| NGRAM  FOR EXAMPLE, | WOULD CALL BI LL HOHENGARTEN, AND AS AN
EXAMPLE, AND ASK HI M FOR ADDI TI ONAL | NFORMATI ON, OR YOU M GHT
CALL PEOPLE -- | M GHT CALL PECPLE WHO | SUPERVI SED ASSCCI ATED
AT THE COWPANY, CALLED ECONOM C ANALYSI S CORPORATI ON, TO ASSI ST
VE W TH THAT, AS WELL.

AND SO | DI D RECElI VE ADDI TI ONAL DOCUMENTS, BASED ON
THOSE | NQUI RIES, BUT OFTENTIMES I T IS JUST A MATTER OF
DI RECTI NG My ATTENTI ON TO PARTI CULAR DEPGCSI TI ONS OR DOCUMENTS
THAT RELATED TO THE | SSUES THAT | WANTED MORE | NFORVATI ON ON.
Q NOW YOU VE MENTI ONED THAT YOU WORKED W TH OTHER PECPLE | N
CONNECTI ON W TH YOUR WORK.
A, THAT' S CORRECT.
Q AND BY THAT YOQU MEAN PEOPLE OTHER THAN THE LAWERS | N THE
CASE?
A, CORRECT.
Q AND WHO WAS THAT?
A. AT ECONOM C ANALYSI S CORPCRATI ON, THE PRESI DENT OF THAT
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CRGANI ZATION I S M KE SM TH, AND THEN THEY HAVE SOMVE SEN OR
ANALYSTS, GLEN M TCHELL AND KAREN LOVBARD, WHO | ALSO WORKED

WTH. | DI RECTED THEI R ACTI VI Tl ES.

Q VHO RETAINED THE | NDI VI DUALS AT ECONOM C ANALYS| S?

A | DD

Q AND WHO DI D THOSE PERSONS WORK UNDER?

A M

Q VHAT FUNCTI ONS SPECI FI CALLY DI D THEY PERFORM?

A. THERE S A LOT OF | NFORVATI ON HERE AND SOVE RATHER TI GHT

DEADLI NES FACED I N TERM5 OF REPORTS. SO | HAD THEM FOR
EXAMPLE, SUMVARI ZE VARI QUS DEPCSI TI ONS FOR ME EARLY ON, AND |
WOULD READ THE SUMVARI ES OF THE DEPCSI TIONS. | DI D MAINLY READ
WHAT | FELT WERE THE VI TAL DEPCSI TI ONS COVMPLETELY MYSELF, AND
CBVI QUSLY, ANYTHI NG THAT |I'S I NCLUDED I N MY REPORTS | READ
MYSELF, BUT THEY DI D HELP ME GO THROUGH AND LOCK THROUGH THE
DOCUMENTS AND THE | NFORVATI ON, AND | N ASSI STI NG ME I N ARRI VI NG
AT My REPORTS AND MY OPI NI ON.

Q DD YQU DO ANY RESEARCH ON YOUR OMN, | N ADDI TION TO

REVI EW NG THE DEPOSI TI ONS AND DOCUMENTS THAT YOU VE DESCRI BED?
A. | DD TRY TO FIND A NUMBER OF | NDUSTRY SOURCES, SOURCES ON
THE BOCK | NDUSTRY, THAT WOULD G VE ME A GENERAL BACKGROUND I N
THE | NDUSTRY. THERE WAS A STUDY CALLED, "BOOK | NDUSTRY
TRENDS." THERE' S A BOOK BY A MR GRECO THAT | READ. THERE
VWERE VAR QUS MARKET STUDI ES RELATED TO GROMH OF BOCKS - - BOK
SALES OR LACK THEREOF, DURI NG THE M D TO LATE 90' S.
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SO | TRIED TO LOOK AT A NUMBER OF | NDUSTRY SOURCES
RELATED TO THE | NDUSTRY, HOW I T CONDUCTED | TS BUSI NESS, THE
OPERATI ONAL DETAI LS, THE SALES GROMH, THE PRI CI NG LEVELS ON



BOCKS.
Q NOW DR FRAZIER DID YOU, INFACT, SUBM T EXPERT REPORTS
I N CONNECTI ON W TH THI S CASE?
I DI D
AND HOW MANY REPORTS DI D YOU SUBM T?
TWO.
SO AN OPENI NG AND A REBUTTAL REPORT?
THAT' S CORRECT.
. SINCE THE TI ME THAT YOU PREPARED AND SUBM TTED THOSE
REPORTS, HAVE YOU DONE ANY ADDI TI ONAL WORK I N THI' S CASE?
A |'VE READ THE CHANDLER DEPGSI TI ON, THE HEAD OF | NGRAM
VHOSE DEPOSI TI ON WAS TAKEN RATHER RECENTLY; AND | DI D GO OVER
MY EXPERT REPORTS AND THE NMATERI AL REFERENCED | N THEM I N MAKI NG
SURE | WAS AWARE OF THE | SSUES SI NCE My DEPGSI TI ON.

MR DEBRU N. ALL RIGAT. YOUR HONOR, |'M NOT SURE
IF 1T WLL COVE UP TODAY, BUT | JUST WANT TO CLARI FY FROM YOUR
HONOR' S PREVI QUS RULI NG THAT ANY TESTI MONY BY DR FRAZI ER
RELATI NG TO THE | NGRAM | SSUES OR MR. CHANDLER S DEPCSI TION | S
SOMVETHI NG THAT HE CAN DI SCUSS | N CONNECTI ON W TH THI S CASE,
DESPI TE ANY PROTECTI VE ORDERS THAT HAVE BEEN ENTERED FROM THE
COURT | N TENNESSEE.

THE COURT: WHAT DO YOU WANT THE COURT TO DO?

QPO>0OP
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MR DEBRUN. TH S CAME UP, YOUR HONOR, PREVI QUSLY,
AND MAYBE I T WASN' T CLEAR TO THE COURT - -

THE COURT: ABCUT THE PROTECTI VE ORDER?

MR DEBRUN. YES. | JUST WANT TO BE CLEAR THAT VE
CAN PROCEED.

THE COURT: AS FAR AS |' M CONCERNED, YQU CAN. PUT
ON THE BEST CASE YOQU CAN. THAT'S YOUR JCB.

MR DEBRU N | UNDERSTAND. JUST, | WANT TO BE
CLEAR, YOUR HONCR, ON THI'S, JUST SO YOU UNDERSTAND WHAT WE' RE
ASKI NG BECAUSE | NGRAM | S A THI RD PARTY, WE HAD TO SUBPOENA
THEM QUT OF TENNESSEE - -

THE COURT: | UNDERSTAND THE PROBLEM

MR, DEBRUIN:  -- AND THAT COURT | SSUED A PROTECTI VE
ORDER - -

THE COURT: | UNDERSTAND THE PROBLEM

MR, DEBRU N:  OKAY.
Q DR FRAZIER LET ME MOVE DI RECTLY TO YOUR OPI NION AS TO
VWHETHER THE RETAIL DI STRI BUTI ON CENTER, OR RDC, DI SCOUNTS THAT
THE DEFENDANTS RECEI VE ARE COST-JUSTI FI ED.

BEFORE WE DI SCUSS YOUR SPECIFIC OPINTON, | THNK IT
M GHT BE HELPFUL FOR YOQU TO DESCRI BE BRI EFLY WHAT DI STRI BUTI ON
FACI LI TI ES THE DEFENDANTS OPERATE THAT ARE AT | SSUE.

LET ME FOCUS FI RST ON THE BORDERS DEFENDANTS. CAN
YOU DESCRI BE THE DI STRI BUTI ON FACI LI TI ES THAT ARE OPERATED BY
THE BORDERS DEFENDANTS?
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A, YES, AND WALDEN WAREHOUSE FACI LI TI ES ARE DI STI NCT AND
SOVEVWHAT DI FFERENT THAN THE BORDERS FACI LI Tl ES.

Q ALL RIGHT. SO JUST FOR THE RECORD, THE BORDERS GROUP HAS
TWO DI FFERENT DI VI SIONS, ONE OF WHICH | S THE WALDENBOOKS

DI VI SION AND THE OTHER IS THE BORDERS. WHY DON T YOU DESCRI BE
FI RST THE WALDEN DI STRI BUTI ON FACI LI TIES, AS YOU UNDERSTAND
THEM

A, WALDEN OPERATES AND RUNS TWO TRADI TI ONAL WAREHOUSE

OPERATI ONS, ONE | N TENNESSEE, ONE I N CALI FORNI A, WHERE THE
WALDEN RDC S WLL RECElI VE SH PMENTS FROM PUBLI SHERS, THEY W LL
RECEI VE THE BOCOKS, PROCESS THEM AND PUT THEM | NTO THE
WAREHOUSE, AND THEN OVER TI ME THEY W LL MAKE DECI SI ONS ON VWHEN
TO SEND WHAT BOOKS TO WHI CH WALDEN BOOKSTCORES THEMSELVES.

Q SO DO | UNDERSTAND FROM YOUR TESTI MONY THAT ONE OF THE
FUNCTI ONS THAT THE WALDEN DI STRI BUTI ON CENTERS PERFORM | S A
RECEI VI NG FUNCTI ON?

A, MOST DEFI NI TELY, YES.

Q AND SECONDLY, YQOU MENTI ONED WAREHOUSE. | S THERE A
WAREHOUSI NG FUNCTI ON THAT | S PERFORMED BY THE WALDEN CENTERS?
A, RIGHT. IN My DI STRI BUTI ON DI SCI PLI NE, A WAREHOUSI NG
FUNCTI ON MEANS THAT YOU ACTUALLY W LL TAKE OR RECEI VE PRODUCT
I NTO THE WAREHOUSE AND PUT I T | N APPROPRI ATE LOCATI ONS FOR
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FI LLI NG ORDERS LATER

Q WHAT EFFECT, |F ANY, DOES WALDEN S PERFORVANCE OF THE
RECEI VI NG FUNCTI ON AT I TS DI STRI BUTI ON CENTER HAVE ON THE
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WALDEN STORES?
A. I T ACTUALLY TAKES A LOT OF COSTS QUT OF THE WALDEN STORE
OPERATIONS. | BELIEVE THAT'S A KEY HERE, BECAUSE TO THE EXTENT
THAT YOU REDUCE THE NUMBER OF SHI PMENTS BEI NG SENT TO
I NDI VI DUAL RETAI L STORES, YOU TAKE THE BURDEN OFF THE STORE
MANAGER | N HAVI NG TO OPEN ALL THE CARTONS AND PROCESS ALL THE
ORDERS AND RECONCI LE THEM | T MEANS YOU NEED LESS | NVENTORY TO
STORE BOOKS AT THE RETAIL STORES, AND YOU CAN MAXIM ZE THE
SHELF SPACE ON BOOKS THAT YOU ACTUALLY ARE TRYING TO SELL TO
CUSTOMERS WALKI NG I N YOUR STORE.

SO ACTUALLY, THERE S TREMENDOUS EFFI Cl ENCI ES
AFFORDED AT THE STORE LEVEL BY HAVI NG WALDEN DO I TS WORK AT I TS
RETAI L DI STRI BUTI ON CENTERS.
Q | WANT TO FOCUS PRI MARILY ON FUNCTI ONS. WHAT STEPS ARE
I NVOLVED | N THE RECEI VI NG FUNCTI ON?  WHEN A COMPANY RECEI VES
BOOKS, AS AN | SSUE IN THI S CASE, WHAT STEPS ARE | NVOLVED | N
RECEI VI NG?
A VELL, AT THE WALDEN RDC S, THEY WLL HAVE A SH PMENT COMVE
IN FROM SI MON & SCHUSTER, ON A SEM TRUCK, MAYBE FULL
TRUCKLOAD. THE BOOKS NEED TO BE UNLOADED. LIKELY THEY' RE ON
PALLETS. YQOU NEED TO BREAK UP THE PALLETS, AND MOST LI KELY
THROUGH SCANNERS, YOU CHECK TO ENSURE THAT WHAT' S ON THE
SHI PPI NG LI ST OR THE PURCHASE ORDERS |'S ACTUALLY DELI VERED TO
YQU.

YOU THEN HAVE TO HAVE WORKERS TAKE THE CARTONS OFF
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THE PALLET BY FORKLI FT OR BY WHATEVER MEANS, AND TAKE THEM | NTO
THE PHYSI CAL WAREHCOUSE AND PUT THEM | N APPROPRI ATE LOCATI ONS
THAT, BY DESI G\, OKAY, WE' RE GO NG TO PUT SI MON & SCHUSTER
FRONT LI ST HERE, WE' RE GO NG TO PUT BACK LI ST THERE, WE RE
GO NG TO PUT STEPHEN KI NG HERE.

SO THAT IS BASI CALLY WHAT' S I NVOLVED I N TERVM5S OF THE
RECEI VI NG FUNCTI ON CF AN RDC.
Q AND | S THAT THE STAGE AT WHI CH THE BOOKS ARE ENTERED | NTO
THE COVPANY' S | NVENTORY?
A, CORRECT.
Q AND SO AS THOSE FUNCTI ONS ARE PERFORMED AT THEI R
DI STRI BUTI ON CENTER, W LL THERE BE THE SAME FUNCTI ONS PERFORMED
AT THE STORE LEVEL?
A IT SIMPLIFIES I T AT THE STORE LEVEL. THE VARI ETY OF
FUNCTI ONS THAT THE STORE MANAGER NEEDS TO UNDERTAKE AS A RESULT
OF ALL THESE STEPS AT THE WALDEN RDC -- IT'S LIKE A
TRANSFERRI NG OF WORK FROM THE STORE TO THE WALDEN RDC.
Q AND DOES THE PERFORMANCE OF THE WAREHOUSI NG FUNCTI ON AT THE
DI STRI BUTI ON CENTER AFFECT THE AMOUNT OF STORAGE SPACE THAT IS
NEEDED AT THE STORE LEVEL?
A MOST DEFINITELY. YQOU NEED TO STORE LESS | NVENTORY I N A
BOOK ROOM AT THE STORE LEVEL, AND YOU CAN MAXI M ZE THE SPACE
FOR ACTUALLY HAVI NG BOOKS ON DI SPLAY FOR CONSUMERS TO PURCHASE.
Q DID YOU BECOVE FAM LI AR - -

MR. NELSON: YOUR HONOR, |'D LIKE TO OBJECT AT TH S
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PO NT. APPARENTLY THERE WAS A MOTI ON I N LI M NE THAT THE COURT
HAD GRANTED WHI CH LI M TED THE EVI DENCE W TH REGARD TO BENEFI TS
OF THE RDC S AT THE STORE LEVEL. | T WAS RULED BY TH S COURT AS
BEI NG | RRELEVANT. | MOVE TO STRIKE TH' S LI NE OF QUESTI ONI NG

MR DEBRUIN:  YOUR HONOR, WHAT |'M TRYING TO ELICI T
I'S I NFORVATI ON RELATI NG TO THE COSTS, AND SI MPLY THE
TRANSFERENCE OF FUNCTI ON.

THE COURT: YOU KNOW VWWH CH NUMBER OF MY ORDER I T
WAS?

MR NELSON: | DO NOT AT THI'S PO NT, YCOUR HONOR.
SORRY. ACTUALLY, | BELIEVE IT WAS -- WAS I T NUMBER 77

MR, RADER. NUMBER 7, YOUR HONOR, DEFENDANTS MOTI ON
IN LI M NE NUMBER 7.

THE COURT: MY RULI NG NUMBER 7, | N THE ORDER WHI CH
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WAS FI LED APRIL 5TH, READS,
"THE PLAI NTI FFS' MOTION I N LI M NE TO BAR EVI DENCE
RELATI NG TO THE PLAINTI FFS' CREDI T TERMS | S GRANTED.
AS THE COURT HAS ALREADY GRANTED SUMVARY JUDGVENT
FOR THE DEFENDANTS ON THE | SSUE OF WHETHER THEY
RECEI VE DI SCRI M NATCRY CREDI T TERMS FROM ElI THER
PARTY, THERE IS NO NEED FOR El THER PARTY TO PRESENT
TESTI MONY ABOUT CREDI T TERMVS. "
THAT DOESN' T SEEM TO APPLY HERE.
MR, NELSON: YOUR HONOR, | BELIEVE | CALLED THE
COURT" S ATTENTI ON TO THE COURT' S ORDER AT PAGE 6.
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THE COURT: WH CH NUMBER?

MR NELSON: My UNDERSTANDI NG WAS, | T WAS | N MOTI ON
IN LI M NE NUMBER 7, BUT THAT'S THE COURT' S CRDER AT PAGE 6.

MR, PETRCCELLI: | T S DEFENDANTS' .

THE COURT: ON PACE 6, MY ORDERS ARE 16 AND 17,
NEI THER OF WHI CH APPLY HERE. MAYBE YOU CAN LOCK THAT UP AND
CALL IT TO My ATTENTI ON AT THE NEXT RECESS. YOU MAY PROCEED.
BY MR DEBRUI N:
Q DR FRAZIER [IN THE COURSE OF YOUR WORK, DI D YOU LEARN WHAT
QUANTI TI ES OR TYPES OF SHI PMENTS WALDEN RECEI VES AT I TS RDC S
OF BOOKS? HOW DI D THEY TAKE BOCKS | NTO THEI R RDC?
A.  THE WALDEN RDC S.
Q THE WALDEN RDC S.
A VELL, THEY WLL GET SH PMENTS DI RECT FROM PUBLI SHERS, AND
THEY WLL, YOU KNOW TAKE -- | THI NK |'VE DESCRI BED - -
Q HOWARE THE CARTONS PACKED FOR THE WALDEN RDC?
A, OH, | UNDERSTAND. THE WALDEN RDC S ONLY ORDER | N CARTON
LOTS. SO I N PROCESSI NG ORDERS BY PUBLI SHERS FOR WALDEN RDC S,
THERE WOULD BE NO PI CK- AND- PACK ASSOCI ATED W TH RDC ORDERS.
THAT' S AN | MPORTANT PO NT.
Q AND JUST FOR THE RECORD, CAN YOU DEFI NE WHAT YOU MEAN BY
CARTON LOTS?
A. RIGAT. |F WALDEN WOULD ORDER -- LET'S SAY | F THERE WERE 20
TITLES IN A CARTON. THEY M GHT ORDER 60 TITLES, OR THREE
CARTONS. YQU D NEVER -- THEY' D NEVER CRDER, ON A P. O, A SPLIT
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CARTON WHERE SOVEBCDY WOULD HAVE -- AT THE PUBLI SHER WAREHOUSE
WOULD HAVE TO CPEN UP A CARTON AND PUT PARTI ALS | NTO A BOX AND
THEN PUT OTHER BOOKS I N AND SEND IT TO A WALDEN RDC. A WALDEN
RDC GETS ALL CARTON LOT BOOKS.

Q DR FRAZI ER, DO THE WALDEN STORES, THE ACTUAL RETAI L
STORES, RECEI VE ALL OF THEI R BOOKS THROUGH THE TWD DI STRI BUTI ON
CENTERS?

A NO

Q HOWELSE DO THEY RECEI VE BOOKS?

A, THE | NDI VI DUAL WALDEN BOCOKSTORES RECEI VE A CONSI DERABLE
NUMBER OF BOOKS DI RECTLY FROM PUBLI SHERS, STILL, ON A DROP SHI P
BASI S. THEY ALSO RECEI VE BOOKS THROUGH WHOLESALERS, LI KE

| NGRAM

Q AND DO THEY RECEI VE, THOSE STORES -- DO THOSE STORES

RECEI VE FROM | NGRAM ALSO ON A DROP SHI P BASI S?

A. | NGRAM DEALS W TH THEM ON A DROP SHI P BASI S, YES.

Q SO DO | UNDERSTAND CORRECTLY THAT A G VEN PUBLI SHER WOULD
BOTH SHI P BOOKS TO THE WALDEN RDC BUT ALSO SHI P BOOKS TO

I NDI VI DUAL WALDEN STORES?

A, YES, THAT HAPPENS REGULARLY.

Q ALL RIGHT. LET ME SWTCH TO THE BORDERS DI STRI BUTI ON

FACI LI TIES. CAN YOU DESCRI BE FOR THE COURT THE DI STRI BUTI ON
FACI LI TI ES THAT THE BORDERS PARENT, THE BORDERS GROUP, THE
BORDERS STCORES THEMSELVES OPERATE?

A I TS MY UNDERSTANDI NG THAT BORDERS HAS FOUR FACI LI TI ES,
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PRI MARI LY DEDI CATED TO BOOKS, AND THESE FACI LI TI ES ARE NOT
TRADI TI ONAL WAREHOUSES, AS |' VE JUST DESCRI BED HOW WALDEN
CONDUCTS | TS BUSI NESS.

THE BORDERS FACI LI TI ES ARE CALLED FLOW THROUGH
FACI LI TIES, WHERE A TRUCK FROM SI MON & SCHUSTER WOULD PULL I N
TO THE BORDERS FACILITY, ONE OF THE FOUR, | T WOULD BE UNLOADED,



AND PRCCESSI NG WOULD BE DONE RI GHT THERE. YOU D PUT A SPECI AL
BINC, B-1-N-C, | BELIEVE, STICKER ON IT, YOU D -- THE WORKERS
AT THE FLOW THROUGH FACI LI TI ES WOULD START PROCESSI NG ORDERS
Rl GHT THEN AND THERE FOR SHI PMENT ON OTHER TRUCKS TO THE
| NDI VI DUAL BORDERS STORE.

AND VERY LI TTLE OF THE BOCK -- OF THE BOOKS SENT TO
BORDERS FLOW THROUGH FACI LI TI ES ARE ACTUALLY RECEI VED AND PUT
I NTO | NVENTCRY I N A PHYSI CAL BU LDING  THAT IS NOT A NMAI N PART
OF THE FLOW THROUGH FACI LI TY THAT BORDERS OPERATES.
Q NOW I N YOUR ANSVER YOU REFERENCED CULLED A BINC, B-1-N-C,
STI CKER. DO YOU KNOW WHAT THAT 1| S?
A, IT'S A STICKER THAT, FOR SALES AND | NVENTORY CONTRCL
PURPOSES AND PERHAPS OTHER PURPOSES, ARE PUT ON BOOKS I N THE
BORDERS OPERATI ON.

Q SO IT S NOTr A PARTICULAR -- | S THAT A PARTI CULAR BORDERS
FUNCTION OR | S THAT SOVETHI NG - -
A1 TH NK THAT -- OTHERS WLL PUT VARI QUS LABELS ON BOCKS,

BUT | THI NK THE BORDERS BINC | S DI FFERENT | N SOVE SENSE.
Q ALL RIGHT. NOW WHAT QUANTI TIES OR TYPES OF SHI PMENTS DCES
99

BORDERS RECEI VE AT I TS RDC S?
A, BECAUSE THEY DO NOT ACTUALLY RECElI VE AND STORE A LOT OF
I NVENTORY, THAT -- AND THE FACT OF HOW THEY OPERATE THE
FLOW THROUGH FACI LI TIES THAT | JUST DESCRI BED, THEY W LL ORDER
QUI TE A SI ZEABLE NUMBER OF BOOKS | N NON- CARTON LOT QUANTI TI ES,
VWHI CH MEANS THAT, FOR EXAMPLE, ON A CERTAIN TITLE THEY M GHT
HAVE AN ORDER FOR 23 BOCKS, AND | F THERE WERE 20 | N ONE CARTOCN,
THE WORKER WOULD PULL ONE CARTON DOWN. THERE' S NO
Pl CK- AND- PACK ASSCCI ATED W TH THAT. BUT THE OTHER -- THE OTHER
THREE BOOKS, THEY' D HAVE TO STAPLE A BOX, THEY' D HAVE TO OPEN
UP ONE OF THE CARTONS, THEY' D HAVE TO TAKE THREE BOOKS OUT, PUT
IT IN THE CARTON, AND THEN START PUTTI NG SOVE OTHER NON- CARTON
LOT ORDERS I N THAT CARTON, AS WELL.
SO THERE' S CONSI DERABLY MORE Pl CK- AND- PACK EXPENSE

THAT THE PUBLI SHERS | NCUR | N SERVI NG BORDERS THROUGH | TS FOUR
FLOW THROUGH FACI LI Tl ES.

I WAS GO NG TO ASK YQU, WHEN YOU SAY A WORKER WOULD HAVE TO
PULL BOCKS, ARE YOU REFERRI NG TO A WORKER AT THE BORDERS
FACI LI TY OR AT THE PUBLI SHER S?
A. PUBLISHER S FACILITIES, |'M SCRRY.
Q OKAY. NOW IN ADDI TI ON TO RECEI VI NG BOOKS THROUGH | TS
DI STRI BUTI ON FACI LI TI ES, ARE THERE OTHER WAYS IN WH CH THE
BORDERS STORES RECEI VE BOOKS?
A I TS MY UNDERSTANDI NG THEY RECEI VE A VERY SMALL NUMBER OF
DROP SHI PMENTS FROM PUBLI SHERS, AND THAT THEY DO RECEI VE BOCKS
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FROM VWHOLESALERS LI KE | NGRAM FOR EXAMPLE.

Q AND THOSE ARE ALSO RECEI VED DI RECTLY TO THE STORES?

A. YES, DROP SHI P.

Q ARE YQU FAM LI AR WTH ANY OTHER DI STRI BUTI ON FACI LI TI ES
CPERATED BY THE BORDERS DEFENDANTS?

A.  THEY HAVE WHAT IS CALLED A FULFI LLMENT CENTER I N NEW
JERSEY.

Q AND CAN YQU DESCRI BE WHAT THE BORDERS FULFI LLMENT CENTER

| S?

A THIS IS A FACILITY THAT CARRI ES MANY, MANY TI TLES OF BOOKS,
BUT VERY FEW OF EACH TI TLE, TWOSIES, THREESI ES, SOVETHI NG LI KE
THAT, AND IT'S A FACI LI TY USED TO CET | NTERNET ORDERS TO
CUSTOVERS, BUT | MPORTANTLY, | TS ALSO USED WHEN A CUSTOVER NAY
GO I NTO A WALDEN BOOKSTORE AND THEY DON T FIND THE W LLI E MAYS
BOOK THAT THEY WANTED, THEY CAN SPECI AL ORDER | T, AND THAT
ORDER WOULD BE PROCESSED AT THE FULFI LLMENT CENTER OF BCORDERS,
SENT TO THE | NDI VI DUAL STORE, AND THE CUSTOMER WOULD BE

NOTI FI ED, AND THEY WOULD COME | N AND PI CK UP THEI R W LLI E MAYS
AUTOBI OGRAPHY. SO THAT' S MY UNDERSTANDI NG OF THE PURPCSE FOR
THE FULFI LLMENT CENTER

Q NOW JUST FOR THE RECORD, DO YOU RECALL WHERE THE BORDERS
FULFI LLMENT CENTER PHYSI CALLY | S LOCATED?

A, LET'S SEE. | REMEMBER VWHERE BARNES & NOBLE' S IS, BUT....
"M GO NG TO SAY TENNESSEE, BUT |'M NOT CERTAI N OF THAT ANSVER.
Q ALL RIGHT. WHAT QUANTITIES OR TYPES CF SHI PMENTS OF BOCOKS
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DOES BORDERS RECEI VE AT | TS FULFI LLMENT CENTER?

A. I T WOULD RECEI VE NON- CARTON LOTS, JUST I NI TI ALLY BUI LDI NG
UP | NVENTORY THEY MAY HAVE HAD TWO, THREE OF A TI TLE, BUT THEN
TO, OVER TIME, AS -- IN TERVMS OF REORDERS, THEY WOULD LI KELY
GET BOOKS SENT ONE PER TITLE. SO IT'S VERY SMALL QUANTI TI ES OF
I NDI VI DUAL TI TLES.

Q IS IT YOUR UNDERSTANDI NG THAT THE FULFI LLMENT CENTER I S
USED ONLY TO FILL EI THER | NTERNET OR SPECI AL ORDER ORDERS?

A, THAT'S MY UNDERSTANDI NG

Q DO YOU KNOW HOW MANY DI FFERENT TI TLES OF BOOKS ARE HELD BY
BORDERS AT | TS FULFI LLMENT CENTER?

A. MANY. | DON' T HAVE A PRECI SE NUMBER, BUT COVPARED TO A
HUNDRED TO A HUNDRED AND FI FTY THOUSAND Tl TLES I N A BORDERS
SUPERSTORE, | MEAN, THESE TI TLES WOULD TOTAL OVER A M LLI ON,
MOST LI KELY.

Q CAN YOQU DESCRI BE FOR THE COURT THE DI STRI BUTI ON FACI LI TI ES
THAT ARE OPERATED BY BARNES & NOBLE?

A. BARNES & NOBLE, OVER TIME, HAS PRI MARILY RELI ED ON ONE
TRADI TI ONAL WAREHOUSE | N NEW JERSEY, AND IT IS SIMLAR I N
OPERATI ON TO THE TRADI TI ONAL WAREHOUSES THAT | DESCRI BED, THE
TWO THAT WALDEN OPERATES.

Q SO THE LARGE BARNES & NOBLE DI STRI BUTI ON FACI LI TY BOTH
RECEI VES BOOKS AND ALSO HAS A WAREHOUSI NG FUNCTI ON?

A, CORRECT.

Q AND HOW ARE BOCKS RECEI VED BY BARNES & NOBLE AT ITS
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DI STRI BUTI ON FACI LI Tl ES?

A, THEY ARE RECEI VED I N CARTON LOTS, JUST AS WALDEN.

Q NOW DO THE BARNES & NOBLE STORES RECEI VE BOOKS OTHER THAN
THROUGH THE BARNES & NOBLE DI STRI BUTI ON CENTER?

A, YES. BARNES & NOBLE, OVER TIME, HAS RECEI VED SI GNI FI CANTLY
MORE BOOKS DROP- SHI PPED THAN WALDENBOOKS. IN '97, | THI NK,
ONLY 47 PERCENT OF THE BOOKS SOLD BY BARNES & NOBLE ACTUALLY
VENT THROUGH THE RDC. SO A SI ZEABLE NUMBER OF PUBLI SHERS
DROP- SHI P BOOKS TO BARNES & NOBLE, AND THEN, OF COURSE, BARNES
& NOBLE CAN, AT THE | NDI VI DUAL STORES, CAN RECEI VE BOOKS FROM
WHOLESALERS LI KE | NGRAM AS WELL.

Q SO AGAIN, AS IN THE CASE W TH WALDEN, THE BARNES & NOBLE
RETAI L STORES RECEI VES BOOKS DI RECTLY FROM PUBLI SHERS JUST AS
THE RETAIL DI STRI BUTI ON CENTER IS ALSO RECEI VI NG BOOKS FROM
THOSE SAME PUBLI SHERS?

A.  SURE.

Q SO THE PUBLI SHER IS SENDI NG BOTH PLACES.

A. I N LARGE AMOUNTS, YEAH.

Q ARE YQU FAM LI AR W TH BARNES & NOBLE' S EXTENDED TI TLE BASE
FACI LI TY?

A.  YES.

Q CAN YQU DESCRI BE THAT, PLEASE?

A IT'S SIMLAR TO THE FULFI LLMENT CENTER I N THE BORDERS
GROUP. IT'SAFACLITY -- | KNONWHERE THIS IS -- LOCATED
CLOSE TO THE TRADI TI ONAL WAREHOUSE | N NEW JERSEY THAT BARNES &
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NOBLE OPERATES, AND AGAIN, THI S | S DESI GNED TO FACI LI TATE
| NTERNET ORDERS FROM BARNESANDNOBLE. COM AND ALSO SPECI AL
ORDERS FROM | NDI VI DUAL STORES.
Q WHAT QUANTI TI ES OR TYPES OF SHI PMENTS OF BOCKS DOES BARNES
& NOBLE RECEI VE AT | TS EXTENDED TI TLE BASE FACI LI TY?
A, MANY, MANY, TITLES, VERY FEWCOPIES OF EACH IN IN TIALLY
SETTI NG UP THE EXTENDED Tl TLE BASE FACI LI TY, THEY LI KELY HAD
CRDERS OF TWO, THREE, FOUR PER TI TLE, AND I N REPLEN SHI NG THOSE
TITLES OVER TI ME, LIKELY, IN MOST CASES, AN ORDER COF ONE PER
TI TLE.
Q SO DCES THE EXTENDED TI TLE BASE FACI LI TY FOR BARNES & NCBLE
OBTAI N BOOKS | N CARTON QUANTI TI ES OR NOT | N CARTON QUANTI TI ES?
A, NON- CARTON QUANTI TI ES.

DR. FRAZIER, DI D YOU FORM AN OPI NI ON AS TO WHETHER THE
RETAI L DI STRI BUTI ON CENTER DI SCOUNTS THAT DEFENDANTS HAVE
RECEI VED ARE GREATER THAN OR LESS THAN ANY COST SAVI NGS
REALI ZED BY PUBLI SHERS FROM SHI PPI NG TO THOSE RDC S?
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A YES

Q AND WHAT IS YOUR OPINION? JUST, FIRST OF ALL, STATINGIT
OVERALL, AND THEN WE LL EXPLORE THE BASI S FOR THAT OPI NI ON.

A.  THE RDC DI SCOUNTS RECEI VED BY DEFENDANTS ARE S| GNI FI CANTLY
GREATER THAN ANY PUBLI SHER COST SAVI NGS FROM SERVI NG THE
DEFENDANTS THROUGH THE RETAI L DI STRI BUTI ON CENTERS.

Q IN GENERAL, CAN YQU DESCRI BE FOR THE COURT THE METHODOLOGY
THAT YOU USED TO FORM THAT OPI NI ON, JUST THE BASI C STEPS OF
104

YOUR ANALYS| S?
A MY ANALYSIS IN TH S AREA | NVOLVED THREE STEPS, THE FI RST OF
VHI CH WAS TO | DENTI FY THE RDC DI SCOUNTS | N QUESTI ON, AND WHAT
THEY ENTAI LED.
Q AND WHAT WAS THE SECOND STEP?
A.  THE SECOND STEP WAS TO | DENTI FY POTENTI AL OR NMAXI MUM
POSSI BLE PUBLI SHER COST SAVI NGS FROM SERVI NG THE DEFENDANT
ORGANI ZATI ONS THROUGH THE RDC S RATHER THAN THROUGH A DROP
SHI PMENT METHODOLOGY.
Q AND YOU MENTI ONED THERE WERE THREE STEPS. WHAT, THEN, WAS
THE LAST STEP?
A, THE LAST STEP IS SI MPLY COVWPARI NG STEPS TWO AND ONE,
EARLI ER STEPS, WHAT ARE PUBLI SHER COST SAVI NGS, HOW DO THEY
COVPARE TO THE LEVEL OF THE RDC DI SCOUNTS AFFORDED DEFENDANTS.
Q ALL RIGHT, LET'S BEG N WTH THE FI RST STEP AND SEE | F VW
CAN DO THI'S QUI CKLY.

DO YOU UNDERSTAND THAT THE DEFENDANTS, | N FACT,
RECEI VE ADDI TI ONAL DI SCOUNTS ON PURCHASES THAT ARE SHI PPED TO
THEI R RDC S?
A, THAT IS MY UNDERSTANDI NG
Q AND FROM-- WHAT | S THE BASI S FOR THAT UNDERSTANDI NG?
A, IN PART, | LOOKED AT THE ABA BOCOK BUYER S HANDBOOK, BUT I
ALSO RELIED ON A VARI ETY OF TESTI MONY OF PEOPLE I N THE CASE,
AND THEI R DEPGSI Tl ONS, AND VARI OUS RECORDS THAT | EXAM NED.
Q I N OrHER WORDS, YOU RELI ED ON TESTI MONY BY THE DEFENDANTS
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ON THE DI SCOUNTS THEY HAD RECEI VED?
A, CORRECT.
Q IN YOUR REVI EW OF DOCUMENTS, | NCLUDI NG PUBLI SHERS' STATED
TERMS AS SET FORTH I N THE ABA REDBOCK, DI D YOU FI ND EVI DENCE OF
DI FFERENCES | N TERMS FOR SHI PMENTS TO RETAI L DI STRI BUTI ON
CENTERS AND SHI PMENTS DI RECTLY TO RETAI L STORES?
A.  YES.
Q CAN YQU DESCRI BE FOR THE COURT THE AMOUNT OF DI FFERENCE
THAT YOU MOST TYPI CALLY FOUND | NVOLVED I N RDC SHI PMENTS?
A, THE BASE OR TYPI CAL OR STANDARD RDC DI SCOUNTS TENDED TO BE
2 PERCENT RDC S DI SCOUNT FOR HARDCOVER AND TRADE PAPERBACK
BOOKS, AND 4 PERCENT RDC DI SCOUNT FOR MASS MARKET BOCKS.

BUT I T'S | MPORTANT FOR ME TO ALSO ADD THAT THERE ARE
A VAR ETY OF OTHER CONCERNS THAT WE NEED TO CONSI DER,
ESPECI ALLY THE FACT THAT THERE' S FREI GHT OUT ALLOWANCE | NVOLVED
I N MANY SHI PMENTS, AND THERE' S SPECI AL | NCENTI VES THAT BARNES &
NOBLE RECEI VES, THERE'S CHARGE BACK PENALTI ES THAT BCRDERS
RECEI VES.

SO THE STANDARD TEND TO BE 2 AND 4, 2 FOR THE TRADE
BOOKS AND 4 FOR MASS MARKET, BUT OFTENTI MES WHEN FREI GHT' S
I N\VOLVED, THOSE GO UP TO 3 PERCENT TO 5 PERCENT, AND THEN YOU
CAN ADD ON OTHER | NCENTI VES FOR PENALTIES, AS WELL. SO IN
ACTUALITY, THE 2 AND 4 ARE SORT OF STANDARD, BUT THEY CAN BE
SI GNI FI CANTLY GREATER THAN THAT, AS VELL.
Q NOW WHEN YOU SAY THAT THEY CAN BE SI GNI FI CANTLY GREATER,
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IS 1T YOUR TESTI MONY THAT YOU VE SEEN | NSTANCES WHERE, | N FACT,
THE RDC DI SCOUNTS THAT THE DEFENDANTS HAVE RECEI VED HAVE BEEN
GREATER THAN WHAT YOU VE DESCRI BED AS THE BASE OR TYPI CAL
DI SCOUNT?
A, YES, BASED ON EVI DENCE I N THE CASE, YES.
Q ALL RIGHT. LET'S START FI RST, AND JUST EXPLORE AN EXAMPLE
OF WHAT YOU VE DESCRI BED AS THE BASE OR TYPI CAL DI SCOUNT.

YOUR HONOR, | F YOU CAN LOOK TO THE BI NDER.

FI RST TURN TO TAB 2, PLEASE.



A, ALL RIGHT. |'M FI GHTI NG Bl FOCALS, SO FORG VE ME. | HAVE
IT.

Q CAN YQU I DENTI FY FOR THE RECORD -- DO YOU RECOGNI ZE WHAT
TAB 2 | S AN EXCERPT OF?

A IT'S AN EXCERPT FROM THE ABA BOOK BUYER S HANDBOOK, 1999,
AND | T I NVOLVES SI MON & SCHUSTER S TRADE TERMS.

Q CAN YOU SHOW FOR THE COURT AND EXPLAI N WHAT THESE TERMS
PROVI DE I N TERM5 OF THE DI FFERENTI AL FOR AN RDC DI SCOUNT?

A, VELL, IF WE FOCUS ON THE DI SCOUNT SCHEDULE, WHICH IS I N THE
TOP RI GHT-HAND PORTI ON, ON THI S PAGE, 689 --

Q LET ME JUST I DENTIFY FOR THE RECORD, YOU RE REFERRI NG TO
PAGE 689 AT THE TOP RI GHT- HAND CORNER?

A, AND 776 AT THE BOTTOM

Q LET" S JUST USE ONE FOR CONSI STENCY. WHY DON T WE USE THE
PAGE AT THE BOTTOM

A, COKAY, 776.
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Q VH CH WOULD BE PACGE 776 OF EXH BI T NUMBER 6. OKAY.

A.  AND WE CAN SEE, FOR EXAMPLE, THAT EDI ORDERS, ANY QUANTI TY,
THERE' S A 46 PERCENT DI SCOUNT, AND - -

Q FOR WHAT TYPE OF BOOK IS THAT ON THE DI SCOUNT SCHEDULE?

A, THAT'S AN ELECTRONI C ORDER FROM A CUSTOVER.

Q AND DCES THI S DI SCOUNT SCHEDULE APPLY TO.... YQU

PREVI QUSLY | DENTI FI ED I N TESTI MONY TRADE BOOKS AND NMASS NARKET
BOOKS. DO YOU KNOWWH CH. .. ?

A THIS IS TRADE. HARD COVER TRADE PAPERBACK.

Q AND HOW DO YOU KNOW THAT, DR. FRAZI ER?

A, BECAUSE | THI NK SI MON & SCHUSTER TRADE ONLY | NVOLVES THOSE
TYPES OF BOCKS.

Q ON THE DI SCOUNT SCHEDULE | TSELF, DO YOU SEE, |S THERE ANY
REFERENCE AT THE TOP OF THE DI SCOUNT SCHEDULE TO THE TYPE OF
BOOK? YOU MAY NEED YOUR MAGNI FYING GLASS. |'MAFRAID | DON T
KNOW | F THERE' S STILL ONE UP THERE.

A, I T SAYS, "TRADE. "

Q SO THE BASI C TRADE DI SCOUNT FROM SI MON & SCHUSTER ON ANY
QUANTITY, |IF YOU RE ORDERI NG ELECTRONI CALLY, IS 46 PERCENT?

A, CORRECT.

Q AND DCES SI MON & SCHUSTER, AS PART OF I TS PUBLI SHED TERMS,
PROVI DE AN RDC DI SCOUNT?

A YES. |IF YOU GO DOMN, RI GAT BELOW THE DI SCOUNT SCHEDULE,
SORT OF IN THE M DDLE OF THE RI GHT- HAND COLUWN OF PAGE 776, YQU
SEE A "RETAI L DI STRI BUTI ON CENTER PLAN' | N BOLD, AND | T READS,
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"A 48 PERCENT DI SCOUNT PLUS FREE FRElI GHT FOR CARTON QUANTI TI ES
SHI PPED TO RETAI L DI STRI BUTI ON CENTER. "

Q ALL RIGHT, AND IS THI S AN EXAMPLE OF AN | NSTANCE WHERE THE
PUBLI SHER S PUBLI SHED RDC TERMS PROVI DE FOR AN ADDI TI ONAL

2 PERCENT DI SCOUNT ON TRADE BOOKS?

A, THAT' S CORRECT.

Q LET'S LOOKX AT TAB NUMBER 3, WHICH IS ALSO AN EXCERPT FROM
PLAINTI FFS' EXH BIT 6. CAN YOU I DENTI FY TH S FOR THE RECORD?
A TH S IS A PAGE FOR POCCKET BOCKS, A DIVISION OF SI MON &
SCHUSTER FROM THE ABA BOOK BUYER S HANDBOOK, 1999.

Q AND DO YOU KNOW WHAT KI ND OF BOOKS POCKET BOOKS, THAT

DI VISION OF SI MON & SCHUSTER, SELLS?

A | THINK IT DCES PRI MARI LY MASS MARKET, BUT I T DOES SAY,

RI GHT BELOW THE WEB ADDRESS, "PUBLI SHER OF MASS MARKET,
HARDCOVER AND TRADE PAPERBACKS." SO APPARENTLY, ALL THE
CATEGORI ES OF -- OF BOOKS THAT WE' RE TALKI NG ABQUT IN THI S
CASE.

Q DCES TH S EXCERPT FROM THE BOOK BUYER S HANDBOCOK ALSO SET
FORTH A DI SCOUNT SCHEDULE FOR PQCKET BOOKS?

A.  YES. I N THE UPPER LEFT- HAND CORNER OF PAGE 686.

Q OKAY. [|'MSORRY, JUST FOR THE RECORD, THE 686 |S THE LOAER
Rl GHT- HAND PAGE NUMBER?

A.  THAT' S CORRECT.

Q WVE HAVE SOVEVWHAT COVPETI NG PAGE NUMBERS, EXHI BI T PAGE
NUMBERS AND THE BOCK PAGE NUMBERS. WHAT |S THE DI SCOUNT
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SCHEDULE FOR POCKET BOOKS THAT IS SHOM ON EXHI BI T PAGE 6867
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A, VELL, FIRST WE HAVE THE MASS MARKET CATEGORY, AND WE CAN
SEE HERE THAT ANY QUANTITY IS 44 PERCENT.
Q SO THE BASI C DROP SHI P DI SCOUNT | S 44 PERCENT?
A. 44 PERCENT FOR MASS MARKET. AND THEN WE CAN SEE RI GHT
BELOW THERE THAT THEY' RE TALKI NG ABOUT HARD COVER AND TRADE
PAPERBACK, AND ANY QUANTI TY, THAT IS 46 PERCENT.
Q SO THE PCCKETS STANDARD NON- RDC DI SCOUNTS ARE 44 PERCENT
FOR MASS MARKET AND 46 PERCENT FOR TRADE?
A, THAT' S CORRECT.
Q AND AGAI N, DCES TH S SCHEDULE SHOW A PUBLI SHED DI FFERENTI AL
FOR SH PMENTS TO A RETAIL DI STRI BUTI ON CENTER?
A RIGHT. |IF WE GO A LITTLE BIT BELOW THE DI SCOUNT SCHEDULE,
IN BOLD I T HAS "RETAI L DI STRI BUTI ON CENTER PLAN' ON THE
LEFT- HAND COLUMN, AND | T READS, "48 PERCENT DI SCOUNT PLUS FREE
FREI GHT FOR CARTON QUANTI TI ES SHI PPED TO A RETAIL DI STRI BUTI ON
CENTER. "

SO THE COVPARI SON | S, FOR MASS MARKET, THAT
44 PERCENT COVPARED TO THE 48 PERCENT, OR A 4 PERCENT RDC
DI SCOUNT FOR MASS MARKET; AND FOR HARDCOVER AND TRADE
PAPERBACK, IT'S A COVPARI SON OF THE 46 PERCENT DI SCOUNT
COVPARED TO THE 48 PERCENT RDC DI SCOUNT, OR THE GAP OF
2 PERCENT.
Q SO AGAIN, THIS IS AN EXAMPLE OF WHAT YOU VE DESCRI BED AS
THE BASI C TYPI CAL DI FFERENTI AL OF A 2 PERCENT DI FFERENTI AL ON
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TRADE BOOKS AND A 4 PERCENT DI FFERENTI AL ON MASS MARKET BOCOKS?
A.  CORRECT.
Q DO YOU KNOW WHETHER ALL PUBLI SHERS, AS PART OF THEIR
PUBLI SHED TERMS, PROVI DE A DI SCOUNT DI FFERENTI AL THAT | S
2 PERCENT FOR TRADE BOOKS AND 4 PERCENT FOR MASS MARKET BOCKS?
A, NOT ALWAYS.

ARE YOU AWARE COF ANY PUBLI SHERS THAT PROVI DE A DI FFERENT
DI FFERENTI AL?
A AS | INDI CATED IN MY ORI G NAL EXPERT REPORT, | BELI EVE
LI TTLE, BROM IS A PUBLI SHER THAT ONLY PROVI DES A 1 PERCENT RDC
DI SCOUNT.
Q LET"S TURN TO TAB 4, IF YOU WOULD, WHI CH AGAIN | S AN
EXCERPT FROM PLAINTIFFS' EXH BIT 6. CAN YOQU I DENTIFY TH' S FOR
THE RECORD?
A TH S IS FROM THE ABA BOOK BUYER S HANDBOCK 1999, PAGE 533
IN THE LOAER RI GHT- HAND CORNER OF THE PAGE, AND I T TALKS ABOUT
THE TERMS OF LI TTLE, BROMWN & COVPANY.
Q AND WHAT CAN | HAVE AN RDC DI SCOUNT DCES THI S SET FORTH FOR
LI TTLE, BROWN & COVPANY?
A.  THEY HAVE MASS MARKET 44 PERCENT, FOR EXAMPLE, TRADE PAPER
46 PERCENT. DEPENDI NG UPON QUANTI TI ES, MAYBE SLI GHTLY HI GHER
DI SCOUNTS.
Q SO YOU RE AT THE LOWER RI GHT- HAND?
A YES, | WAS LOOKI NG AT THE LOAER RI GHT- HAND COLUWMN OF 533,
PAGE 533.
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Q NOW DCES LITTLE, BROAN ALSO HAVE CLOTH AND TRADE PAPER
BOOKS ON THI' S SCHEDULE?

A.  YES.

Q LET ME JUST ASK YOU TO TURN TO THE NEXT PAGE. WHAT DCES

LI TTLE, BROWN PROVI DE AS THEI R RDC DI SCOUNT DI FFERENTI AL?

A, ON THE M DDLE OF THE LEFT-HAND COLUMN OF THE NEXT PAGE,
PACGE 534, IN BOLD, "RETAIL DI STRI BUTI ON CENTER PLAN, " | T SAYS,

" CUSTOVERS MEETI NG REQUI REMENTS FOR RETAI L DI STRI BUTI ON CENTERS
MAY EARN AN ADDI TI ONAL 1 PERCENT DI SCOUNT. "

Q SO INTH S CASE, THE PUBLI SHED DI FFERENTI AL FOR ALL BOOKS
I'S SIMPLY 1 PERCENT?

A, THAT' S CORRECT.

Q ARE YOU AWARE OF ANY OTHER EXAMPLES OF PUBLI SHERS WHO

PROVI DE A DI SCOUNT DI FFERENTI AL ON RDC SHI PMENTS OF ONLY

1 PERCENT?

A. | BELI EVE WARNER BOOKS | S SIM LAR.

Q ALL RIGHT, LET'S LOOK AT THAT AS ONE LAST EXAMPLE. LOOK AT
TAB 5, PLEASE. AGAIN, TH S IS AN EXCERPT OF PLAI NTI FFS

EXH BIT 6. CAN YOU | DENTI FY THI S FOR THE RECCRD?

A TH S IS FROM THE ABA BOOK BUYER S HANDBOOK 1999, ON PAGE
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892, THE TERM5S FOR WARNER BOCKS.

Q AND WHAT TERMS DCES WARNER BOCOKS PROVI DE FOR SHI PMENTS TO A
RETAI L DI STRI BUTI ON CENTER?

A IF YOU TURN TO THE NEXT PAGE, IN THE LEFT- HAND COLUWN NEAR
THE TOP, I T HAS, "RETAIL DI STRI BUTI ON CENTER PLAN. CUSTOVERS
112

MEETI NG REQUI REMENTS FOR RETAI L DI STRI BUTI ON CENTERS MAY EARN
AN ADDI TI ONAL 1 PERCENT. "

Q NOW YOU SAI D THAT THE FI RST STEP I N FORM NG YOUR CPI NI ON
AS TO WHETHER THE RDC DI SCOUNTS WERE COST-JUSTI FI ED WAS TO
UNDERSTAND WHAT THE DI FFERENTI AL WAS, AND | BELI EVE YQU

TESTI FI ED EARLI ER THAT I N ADDI TI ON TO THESE BASE OR TYPI CAL

DI SCOUNTS, THERE WERE OTHER CASES WHERE THE DEFENDANTS RECEIl VED
MORE THAN THE TYPI CAL 2 PERCENT TRADE COR 4 PERCENT MASS MARKET.
A, THAT' S CORRECT.

Q CAN YOQU DESCRI BE BRI EFLY, AGAI N, WHAT ADDI TI ONAL DI SCOUNTS
YOU FOUND EVI DENCE OF?

A, VELL, | MPORTANT TO ME IS THAT FOR THE DEFENDANTS, MANY FREE
FREI GHT PUBLI SHERS PAY A 1 PERCENT PRI CE DI SCOUNT TO COVER
EXPENSES | NCURRED FROM -- BY THE DEFENDANTS | N SHI PPl NG BOCKS
FROM THEI R RETAI L DI STRI BUTI ON CENTERS TO THE | NDI VI DUAL
STORES.

Q AND SO WHAT EFFECT DOES THAT HAVE ON THE DI FFERENTI AL
BETWEEN THE AMOUNTS THAT THE DEFENDANTS ARE PAYI NG ON RDC

SHI PMENTS AND THE PUBLI SHERS' NON- RDC TERMS?

A, YOU HAVE TO CONSI DER EACH AND ALL COVPONENTS I N TERMS OF
PRI CE DI SCOUNTI NG THAT THE DEFENDANTS RECEI VE, AND EFFECTI VELY
THAT | NCREASES THE TRADE - - THE HARDCOVER AND TRADE PAPERBACK
RDC DI SCOUNT TO 3 PERCENT, AND THE MASS MARKET DI SCOUNT TO

5 PERCENT, I N THCSE CASES.

Q ARE THOSE ADDI TI ONAL DI SCOUNTS OR PAYMENTS THAT THE

113

DEFENDANTS HAVE RECEI VED RELEVANT TO YOUR ANALYS| S?

A, OH, MOST DEFI NI TELY.

Q AND WHY | S THAT?

A, AGAIN, AS A DI STRI BUTI ON EXPERT AND ASKED TO EXAM NE WHAT' S
I N\VOLVED I N RDC DI SCOUNTS AND WHETHER PUBLI SHER COST SAVI NGS
ARE EQUI VALENT TO OR LESS OR GREATER THAN THOSE DI SCOUNTS, |
CERTAI NLY HAVE TO TAKE FREI GHT ALLOWANCES | NTO ACCOUNT | N
JUDG NG WHAT THE LEVEL OF THE ACTUAL DI SCOUNTS ARE.

Q DI D BOTH BARNES & NOBLE AND BORDERS RECEI VE ADDI Tl ONAL

DI SCOUNTS IN THE FORM OF WHAT YOU VE DESCRI BED AS FREI GHT
ALLOMNCES FROM PUBLI SHERS?

A, MR VENTRONE I N THE BARNES & NOBLE ORGANI ZATI ON TESTI FI ED,
FOR EXAMPLE, THAT MOST FREE FRElI GHT PUBLI SHERS PAY THE

1 PERCENT FREI GHT OUT ALLOWANCE TO BARNES & NOBLE, AND I

BELI EVE A MR HOPKI NS I N THE BORDERS ORGANI ZATI ON TESTI FI ED
THAT TWO OF THE LARGEST FREE FREI GHAT PUBLI SHERS, SI MON &
SCHUSTER AND HARPER COLLI NS, ALSO PAY THE 1 PERCENT FRElI GHT OUT
ALLOMNCE TO THE BORDERS ORGANI ZATI ON.

Q ALL RIGAT. NOW FINALLY YOQU TESTIFIED, | BELIEVE, THAT IN
ADDI TI ON TO FREI GHT ALLOMNCES YOU FCOUND EVI DENCE OF OTHER
TERMS THAT AFFECTED THE DI FFERENTI AL BETVWEEN RDC SHI PMENTS AND
NON- RDC SHI PMENTS.

A.  THE RECORD | S QUI TE CLEAR THAT BARNES & NOBLE AT TI MES HAS
RECEI VED SPECI AL | NCENTI VES OR REBATES THAT CAN TOTAL SEVERAL
PERCENT, AND THE RECCRD S QUI TE CLEAR THAT THE BORDERS
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ORGANI ZATI ON HAS OVER TI ME RECEI VED SI ZEABLE PENALTI ES FOR
PUBLI SHERS VI OLATI NG COVPLI ANCE STANDARDS AND FULFI LLI NG ORDERS
THROUGH THEIR RDC S. THOSE ARE JUST A COUPLE EXAMPLES.
Q VWHEN YQU SAY, SIZEABLE PENALTI ES THAT THE BORDERS GROUP HAS
RECEI VED, CAN YOU DEFI NE WHAT YOU MEAN BY "SI ZEABLE" ?
A SEVERAL M LLI ON.

. NOW DI D YOU ATTEMPT TO QUANTI FY THE TOTAL AMOUNT OF THE
Dl FFERENTI AL THAT THE DEFENDANTS RECElI VED FROM EACH PARTI CULAR
PUBLI SHER?
A. | FELT THAT THAT WAS NOT NECESSARY, BECAUSE | USED THE
STANDARD 2 PERCENT RDC DI SCOUNT FOR HARDCOVER AND TRADE
PAPERBACK AND THE 4 PERCENT RDC DI SCOUNT FOR MASS MARKET, AND
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JUST PUBLI SHERS' COST SAVI NGS FOR FREI GHT ON BOARD PUBLI SHERS
VWHO DON T PAY FREI GHT AND FREE FREI GHT PUBLI SHERS WHO DON' T PAY
THE FREI GHT ALLOMNCE. SO | USED THOSE STANDARD DI SCOUNT
LEVELS.

NOW | F THOSE STANDARD DI SCOUNT LEVELS FOR THOSE
TYPE OF COVPANI ES ARE NOT -- NOT EQUAL TO THEI R COST SAVI NGS,
ANYTHI NG ABOVE THOSE WOULD NOT BE JUSTI FI ED, EI THER. SO |
DI DN T QUANTI FY, LIKE, SPECI AL I NCENTIVES ORI DIDN T TAKE
COVPLI ANCE PENALTI ES | NTO ACCOUNT.

| MPORTANTLY, HOWEVER, FOR FREE FREI GHT PUBLI SHERS
THAT ARE PAYI NG THI S 1 PERCENT FREI GHT ALLOMNCE, THEN THE
COWPARI SON IS NOT 2-4, 3-5. SO | DID TAKE THE FREI GAT
ALLOMNCE | NTO ACCOUNT.
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Q DD YOU FORM AN OPI NI ON AS TO WHETHER THE BASE 2 PERCENT
TRADE DI FFERENTI AL OR 4 PERCENT MASS MARKET DI FFERENTI AL,
VWHETHER THOSE DI FFERENTI ALS WERE GREATER THAN OR LESS THAN
PUBLI SHER COST SAVI NGS?

A. | HAVE A DEFINITE OPI NI ON ON THAT, YES.

Q WHAT WAS THAT OPI NI ON, EVEN AS TO THE BASE 2 PERCENT TRADE,
4 PERCENT MASS MARKET?

A, THE RDC DI SCOUNTS THAT THE DEFENDANTS HAVE BEEN RECEI VI NG
FOR QUITE A LONG TI ME ARE MUCH GREATER THAN PUBLI SHER COST
SAVI NGS ASSCCI ATED W TH SERVI NG THE DEFENDANTS THROUGH THEI R
RDC S.

Q HOWDI D YOU GO ABOUT | DENTI FYI NG WHAT THE PUBLI SHER COST
SAVI NGS WERE | N PROVI DI NG SHI PMENTS TO AN RDC AS OPPCSED TO
SHI PMENTS DI RECTLY TO RETAI L STORES?

A. | TOOXK BASI CALLY TWDO STEPS I N THAT ENDEAVOR. THE FI RST
STEP WAS THAT | CONSI DERED PHYSI CAL ASSETS AND WORK FUNCTI ONS,
OR WORK -- JOB FUNCTI ONS THAT WOULD HAVE BEEN AFFECTED BY THE
DI FFERENT METHODS OF, ONE, GO NG TO RDC VERSUS FULFI LLI NG
ORDERS TO | NDI VI DUAL STCRES; AND | JUDGED WHI CH ACTI VI Tl ES,
VH CH FUNCTI ONS WOULD HAVE BEEN AFFECTED BASED UPON SERVI NG THE
DEFENDANT ORGANI ZATI ON ONE WAY OR THE OTHER  THAT WAS THE

FI RST STEP.

Q AND WHAT WAS THE SECOND STEP, THEN, OF YOUR ANALYS| S?

A, ONCE | | DENTI FI ED SPECI FI C FUNCTI ONS OR WORK OR ACTIVITY
THAT WOULD BE AFFECTED BY SERVI NG OR FULFI LLI NG CRDERS TO
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DEFENDANTS RDC VERSUS DROP-SHI PPED, | ATTACHED COSTS TO THOSE
PARTI CULAR FUNCTI ONS WHI CH REPRESENTS, IN MY M ND, MAXI MUM
POTENTI AL COST SAVI NGS THAT PUBLI SHERS WOULD HAVE ATTAI NED BY
GO NG THROUGH RDC' S RATHER THAN DROP SHI P.
Q OKAY, SO LET ME FOCUS ON THE FI RST STEP, WH CH WAS SI MPLY
I DENTI FYI NG THE FUNCTI ONS THAT ARE | NVOLVED I N A PUBLI SHER
SHI PPI NG OF BOOKS TO A CUSTOMER
HOW DI D YOU GO ABCUT | DENTI FYI NG THOSE FUNCTI ONS,

AND WHAT DI D YOU DRAW UPON | DENTI FYI NG THOSE FUNCTI ONS?
A, VELL, ['VE BEEN TEACHI NG DI STRI BUTI ON AND DEALI NG W TH
THESE FUNCTI ONS FOR OVER 20 YEARS, SO PARTLY | T'S BASED UPON MY
EXPERI ENCE. | T'S ALSO BASED UPON TESTI MONY AND EVI DENCE | N
THI'S CASE, I N TERMS OF WHAT ARE THE FUNCTI ONS | N RECEI VI NG
PRODUCT | NTO A WAREHOUSE, HOW DO YOU PROCESS CRDERS, HOW DO YQU
RECEI VE ORDERS | N FOR CUSTOMERS, HOW DO YOQU FI LL THOSE ORDERS,
HOW DO YOU SH P THEM TO | NDI VI DUAL CUSTOVERS; JUST BASED UPON
THE RECORD I N THI S CASE, AND MY GENERAL EXPERTI SE AS A
DI STRI BUTI ON MANAGEMVENT EXPERT.

(CONTI NUED ON FOLLOW NG PAGE. NOTHI NG OM TTED. )
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BY MR. DE BRU N
Q LET ME ASK YOU TO TURN TO TAB 10, WHICH IS PLAINTIFF' S
EXHI BI T 2573.

DR FRAZI ER, DO YOU RECOGNI ZE THI S DOCUMENT?
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A, YES.

Q WHAT IS IT?

A ITIS A -- A GENERAL OVERVI EW FOR ANY SUPPLI ER S WAREHOUSE,
WHETHER A MANUFACTURER OF POAER DRI LLS OR CARS OR BOOKS, WHAT
WORK ACTI VI TI ES OR FUNCTI ONS ARE ASSOCI ATED W TH OPERATI NG A
TRADI Tl ONAL WAREHOUSE.

Q NOW JUST FOR THE RECORD, THESE FUNCTI ONS THAT YOU VE LI STED
HERE ARE FOR THE FUNCTI ONS PERFORMED BY WHI CH PLAYER | N THE

DI STRI BUTI ON SYSTEM? WHI CH - -

A, WELL, FOR THI' S PARTI CULAR ANALYSIS, | T WAS FOCUSED ON THE
PUBLI SHER AND WHAT PUBLI SHERS WOULD BE DOI NG | N THEI R OWN
WAREHOUSES, AND DOWN THE ROAD, WH CH OF THESE WORK ACTI VI TI ES
WOULD HAVE BEEN AFFECTED BY SERVI NG THE DEFENDANTS THROUGH THEI R
RDC S RATHER THAN DROP- SHI PPl NG ORDERS TO | NDI VI DUAL STORES.

Q ALL RIGHT. CAN YOU DESCRI BE BRI EFLY THE VAR QUS FUNCTI ONS
THAT, BASED ON YOUR EXPERTI SE, ARE | NVOLVED | N A WAREHOUSE
OPERATI ON THAT A PUBLI SHER WOULD OPERATE | N FI LLI NG ORDERS FOR
CUSTOVERS?

A VELL, THE PUBLI SHER WOULD EI THER I N | TS OAN PRODUCTI ON

FACI LI TIES OR | F THEY OUTSOURCE THE PRODUCTI ON OF BOOKS TO A
TH RD PARTY, ONCE THE BOOKS ARE PRODUCED, THEY' D BE DI RECTED TO
118

THE WAREHOUSE.

AND SO AT THE WAREHOUSE, YQU D HAVE TO RECEI VE THE
FI Nl SHED PRODUCT OR THE BOOKS FROM THE FACTCRY, THE BI NDERY.
AND THAT WOULD MEAN UNLOADI NG THE TRUCK. | T WOULD MEAN
PROCESSI NG AND RECONCI LI NG THE FACT -- WHAT DI D WE RECEI VE, AND
LET' S ADJUST OUR | NVENTCORY LEVELS TO ACCOUNT FOR THE SHI PMENT
WE' VE JUST RECEI VED.

| T WOULD MEAN HAVI NG SOVEONE PUT AVWAY THE PRODUCT I N
THE WAREHOUSE | N CERTAI N SHELVES OR BI N LOCATI ONS.
Q AND THOSE ARE THE -- THOSE ARE THE FI RST TWO | TEM5S ON YOUR
LI ST, RECElI VI NG PRODUCT FROM FACTORY AND SHELVI NG PRODUCT | N THE
WAREHOUSE?
A EXACTLY. AND | MEAN, YOU COULD BREAK THAT UP ON OTHER WORK
ACTI VITIES MORE M CRO THAN WHAT | HAVE, BUT THAT' S BASI CALLY
VHAT | DESCRI BED.
Q AND WHAT ARE THE FUNCTI ONS THAT ARE PERFORMED AT THE
PUBLI SHER S WAREHOUSE?
A, VELL, SO ONCE THOSE FUNCTI ONS ARE DONE APPROPRI ATELY, YQOU RE
READY NOW TO FI LL ORDERS FROM A BARNES & NOBLE OR LI TTLE
PROFESSOR OR | NGRAM OR WHOEVER THE CUSTOMVER IS, SO ORDER ENTRY
SI MPLY MEANS YOU RE TAKI NG ORDERS | N FROM YOUR RETAI L CUSTOVERS.

AND YOU OFTENTI MES W LL SCREEN ORDERS TO ENSURE THAT,
OH, | BETTER NOT PROCESS TH S ORDER FROM THAT CUSTOMER BECAUSE
THEY HAVEN T PAID THEI R BI LLS THE LAST TWO MONTHS, SO YOU MNAY
PUT A CREDIT HOLD ON A CERTAI N ORDER AND UNTI L THAT GETS
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RESOLVED, NOT PROCESS | T ANY FURTHER.

ONCE | T PASSES SCREENI NG, YOU MNAY PRI ORI Tl ZE AND SAY,
OKAY, THI' S CUSTOVER WANTS SPECI AL DELI VERY OR THI S CUSTOMER S
MORE | MPORTANT THAN OTHERS SO | ' M GOI NG TO PUT THAT ORDER TO THE
TOP OF THE QUEUE, BUT THERE' S SOVE SCREENI NG PRI ORI TI ZI NG
PROCESS DONE | N MOST WAREHOUSES.

THE COURT: I THINK WE' LL TAKE THE SECOND BREAK TI LL
12: 40.

MR, DE BRU N. THANK YQU.

THE CLERK: ALL RI SE.

( RECESS TAKEN AT 12:20 P.M)
( PROCEEDI NGS RESUMED AT 12:47 P.M)

THE COURT: MR. NELSON, W TH RESPECT TO THE QUESTI ON
CONCERNI NG MY RULI NG ABOUT THE VALUE OR BENEFI TS THAT HAD TO DO
W TH PARAGRAPH 16 OF THE ORDER, AND I T'S REALLY I N RESPONSE TO A
LEGAL ARGUVMENT, WHICH WE' LL DEAL WTH WHEN WE GET DOWN - - MAYBE
POST-TRI AL, BUT FOR -- SO FAR AS H S TESTI MONY VENT THI S MORNI NG
AS TO VWHAT HAPPENS | N THE WAREHOUSE AND HOW I T WORKS, | FOUND I T
VERY HELPFUL. AND THE OBJECTION | S OVERRULED W TH RESPECT TO
VHAT VE DID THI S MORNI NG BUT | HAVEN T REVOKED MY NUMBER.

MR, NELSON: THANK YOU, YOUR HONOR.

THE COURT: WE' LL DEAL W TH THAT LATER

MR, NELSON: THANK YQOU, YOUR HONOR.
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BY MR DE BRU N:
Q DR FRAZIER, BEFORE WE TOOK A BRI EF RECESS YOU WERE LOCKI NG
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AT THE EXHI BI T AT TAB 10, PLAINTIFF' S EXH BIT 2573, AND YOU WERE
JUST TRYI NG TO WALK THROUGH -- AND I WANT TO TRY TO DO I T FAIRLY
QUI CKLY -- BUT THE BASI C STEPS OR THE FUNCTI ONS THAT ARE
PERFORVED | N THE PUBLI SHER WAREHOUSE.

| BELI EVE YOU HAD GOTTEN THROUGH THE FUNCTI ON OF
SCREENI NG AND PRI ORI Tl ZI NG ORDERS. CAN YQOU CONTI NUE JUST
DESCRI BI NG THE FUNCTI ONS THAT ARE PERFCORMED.
A, SURE. SO ONCE AN ORDER HAS SURVI VED THE SCREENI NG PROCESS
AND I TS BEEN PRIORI TI ZED, THEN IT'S TRANSM TTED | N SOME FASH ON
TO THE WAREHOUSE. | T COULD BE -- MOST COMMONLY NOWIT' S
ELECTRONI C TRANSM SSI ON BY COMPUTER. BUT | T COULD BE SI MPLY ONE
PERSON HANDI NG ORDER TO SOMEONE ELSE, A WAREHOUSE WORKER

THE WAREHOUSE WORKERS THEN I N -- ONCE RECEI VI NG THE
ORDERS, W LL START PULLI NG CARTONS FOR ORDER FULFI LLMENT. AND
THAT'S TRUE WHETHER I T'S A FULL CARTON ORDER OR VHETHER IT'S A
NON CARTON ORDER.

| MPORTANTLY, FOR ORDERS THAT DO NOT COVE I N FULL
CARTONS, AS WE TALKED ABOUT BEFORE, THEN THERE'S A LOT OF LABOR
ASSCOCI ATED W TH WAREHOUSE WORKERS PI CKI NG AND PACKI NG THE
NON- CARTON ORDERS OR -- THAT' S SQOVETI MES CALLED LOGSE PI CK AS
VWELL. FOR FULL CARTON CRDERS, THAT ISN T REALLY | NVOLVED TO ANY
EXTENT WHATSOEVER

YOU HAVE TO LABEL THE ORDER WHETHER I T'S A LARCE --
CARTON -- CARTON ORDER OR A NON- CARTON ORDER.  YOQU MJST -- TO
THE RDC S | NVOLVING A LOT OF BOOKS AND A LOT OF CARTONS, YQU
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HAVE TO PALLETI ZE THOSE BOXES. MOST OFTEN, YOU LL SHRI NK- WVRAP
THE WHOLE PALLET TO MAKE SURE | T'S PROTECTED PROPERLY.

ACTUALLY EVEN FOR SOVE DROP SHI PMENTS TO | NDI VI DUAL
STORES, YOU M GHT HAVE AT PUBLI SHER WAREHOUSE, | NDI VI DUAL STORE
ORDERS PALLETI ZED AND SHRI NK- WRAPPED, AND THEN A FRElI GHT
CONSCLI DATOR WLL TAKE I T TO -- PERHAPS FROM NEW JERSEY WHERE
THE PUBLI SHER S WAREHOUSE 1S TO A PLACE I N CALI FORNI A, ANOTHER
FREI GAT FACI LI TY, WHERE THEY' LL BREAK OPEN THE PALLET AND THEN
PUT IT ON -- THE DROP SH PMENTS ON | NDI VI DUAL TRUCKS TO
| NDI VI DUAL STORES.

THAT JUST SAVES OF FREIGHT COSTS |F YOU DO I T THAT
WAY, SO THAT COULD EVEN BE | NVOLVED | N DROP-SH P ORDERS AS WELL.

ONCE THAT' S DONE, YOU HAVE TO MOVE THE ORDER ONTO THE
LOADI NG DOCK. YOU LOAD THE ORDER FOR TRANSPORT TO THE CUSTOMER,
TYPI CALLY IN TRUCKS. THI'S --

THE NEXT ONE, SPECI AL HANDLI NG AND QUALI TY CONTROL,
THE -- THE DEFENDANTS HAVE ESTABLI SHED RATHER EXTENSI VE VENDOR
COVPLI ANCE STANDARDS.

WALDENS' COWPLI ANCE STANDARDS TOTAL OVER FI VE PAGES.
| BELI EVE BARNES & NOBLE, TYPICALLY THEY ARE AT LEAST 11
GUI DELI NES OR CONDI TI ONS THAT THEY ASK THE WAREHOUSE PERSONNEL
AND THE PUBLI SHER WAREHOUSE TO MEET. AND SO THAT | NVOLVES A LOT
OF THE SPECI AL HANDLI NG AND QUALI TY CONTROL THAT IS UNI QUE TO
THE DEFENDANTS' RDC ORDERS COVPARED TO REGULAR PROCESSI NG OF
ORDERS.
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FREIGHT IS A BIG ONE. THE -- THE CHARGES ASSCCI ATED
W TH FREI GHT, AND THAT'S ESPECI ALLY | MPORTANT FCR A FREE FREI GHT
PUBLI SHERS. SOME PUBLI SHERS ARE CALLED F. O B. OR FREI GHT ON
BOARD WHERE I T'S UP TO THE RETAI L CUSTOMER TO PAY FREI GAT FROM
THE PUBLI SHER -- PUBLI SHER WAREHOUSE TO WHATEVER.  OBVI QUSLY,
FREI GHT' S NOT | MPORTANT FOR THEM  BUT FOR FREE PUBLI SHERS, | T
I'S | MPORTANT.

BI LLI NG AND I NVO CI NG IS BASI CALLY AS I T | S DESCRI BED
THERE I N TERV5S OF THE | NVO CE AND THE BI LLI NG PROCESS.

THEN FI NALLY WAREHOUSE ADM NI STRATI ON | NVOLVES THE
OTHER MANAGERS AND THE COVPUTER OPERATORS AND EVERYONE ELSE
I N\VOLVED | N MAKI NG SURE THAT THE WAREHOUSE OPERATI ON RUNS
SMOOTHLY AND EFFECTI VELY FOR CUSTOVERS. SO THAT'S JUST A BRI EF
OVERVI EW OF THESE ORDER FULFI LLMENT PROCESS, |F YOU W LL.
Q AND, AGAIN, YOU PREPARED THI S LI ST OF FUNCTI ONS BASED ON



YOUR GENERAL KNOW.EDGE OF HOW WAREHOUSES OPERATE ACROSS NMANY
DI FFERENT | NDUSTRI ES?
A YES, PRMARILY. |IT S MY UNIQUE LIST. YQU LL SEE DI FFERENT
PECPLE W TH DI FFERENT LI STS, BUT TH' S, | TH NK, CHARACTERI ZES I T
RATHER WELL.
Q NOW STEPPI NG BACK FROM THI' S LI ST FOR A MOVENT, CAN YQU
DESCRI BE WHAT ARE THE RELEVANT DI FFERENCES BETWEEN AN RDC
SHI PMENT AND A | NDI VI DUAL DROP SHI PMENT TO A PARTI CULAR STORE?
A.  SURE.

BEFORE RDC S, THE DEFENDANTS WERE CONSOL| DATI NG
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ORDERS ACRCSS STORES. SO EVEN BEFORE RDC S, YOU KNOW THI' S ONE
BARNES & NOBLE STORE I N SANTA MONI CA WASN' T SENDI NG AN ORDER
DI RECTLY TO THE PUBLI SHER. THEY WERE CONSOLI DATI NG ORDERS AS
MR CUMELLO I N HI'S DEPCSI TI ON FORMERLY -- AND NOW ' M TALKI NG
ABOUT THE WALDENBOOKS SI DE -- BUT MR CUMELLO TESTI FI ED TO THAT
IN H' S DEPGCSI TI ON.

HE WAS HEAD COF WALDENBOOKS FOR A TI ME, SO G VEN THAT
AND G VEN, YOU KNOW YOQU JUST THI NK OF HOW THE PROCESS WORKS.
THE REAL BI G DI FFERENCE IS FOR AN ORDER GO NG TO AN RDC, IT' S
GO NG TO BE A REAL LARGE ORDER TYPI CALLY | NVOLVI NG AT LEAST FOR
THE BARNES & NOBLE WAREHOUSE FACI LI TI ES AND THE WALDENBOOK
WAREHOUSE FACI LI TI ES, CARTON ORDERS.

AND SO FOR THOSE RDC ORDERS, THI S PI CK- AND- PACK
ORDER, FULL CARTON VERSUS LOCSE PI CK AND ASSCCI ATED CARTONS AND
STYROFOAM YOU SAVE MOST OF THOSE EXPENSES ON RDC ORDERS.
THAT' S WHY |' VE GOT THAT HI GHLI GHTED IN RED. |'M NOT SURE |
PI CKED THE RI GHT COLOR, BUT --

AND THEN THE OTHER THING I S -- THE | MPORTANT
DI FFERENCE IS ONCE THE ORDER S READY TO BE SENT, RATHER THAN
DROP- SHI PPI NG TO A THOUSAND STORES | N THE BARNES & NOBLE
NETWORK, YOU RE TAKI NG THAT SH PMENT AND YOU RE SENDING I T TO
ONE RETAIL DI STRI BUTI ON CENTER, AND SO THOSE ARE THE PRI MARY
DI FFERENCES ON RDC ORDERS.
Q OKAY. NOW YOU RE RUNNING A LI TTLE BI T AHEAD OF ME.
A OKAY. SORRY.
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Q LET ME JUST CLARIFY FOR THE RECORD. SO THE DI FFERENCE, |F |
UNDERSTAND YOUR TESTI MONY, |IN THE ORDERS IS THE SI ZE OF THE
ORDER IS AFFECTED, AND YOU MENTI ONED THAT I N AN RDC ORDER,
TYPICALLY IT'S GO NG TO BE I N CARTONS?
A, THAT'S CORRECT. THOSE ARE CRI Tl CAL DI FFERENCES.
Q NOW HOW DI D THOSE DI FFERENCES THAT YOU VE DESCRI BED AFFECT
VWHAT THE PUBLI SHER DOES AT THE PUBLI SHER S WAREHOUSE?
A VELL, THIS IS WHAT | REALLY HAD TO FOCUS ON WHEN | WAS
LOOKI NG AT THESE FUNCTIONS. AND | SPENT A LOT OF TI ME DA NG
THAT. | HAD TO ASCERTAI N BASED UPON COVPARI NG THI S RDC
METHODCOLOGY OF FULFI LLI NG THESE CONSCLI DATED ORDERS THROUGH THE
WAREHOUSE AND TO THE RDC AS OPPOSED TO DA NG THAT SAME PROCESS
I'N TERVMS OF DROP SHI PMENTS.

I VENT THROUGH ALL OF THESE FUNCTI ONS LI STED I N
EXH BI T 10 AND CAREFULLY EXAM NED, BASED UPON MY EXPERI ENCE,
VH CH OF THESE FUNCTI ONS WOULD HAVE BEEN AFFECTED BY THOSE
DI FFERENT METHODOLOG ES.
Q AND WHI CH FUNCTI ONS DI D YOU CONCLUDE WOULD BE AFFECTED BY
RDC ORDERS BEI NG MADE | N CARTON QUANTI Tl ES?
A, THE FUNCTI ONS | NVOLVED ARE HI GHLIGHTED IN RED IN THI S
EXH BIT. [|IT S PICK AND PACK; ORDER EXPENSES, WH CH | NVOLVES
VARl ABLE LABOR AS WELL AS SHI PPI NG SUPPLI ES; AND I T'S FREI GHT.
THOSE ARE THE -- THE TWO FUNCTI ONS.
Q WHAT ABOUT THE OTHER FUNCTI ONS? WHY DI D YOU CONCLUDE THAT
THOSE WERE NOT AFFECTED?
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A.  BECAUSE THE EXI STENCE OF RDC' S DOES NOT CHANGE THE FACT THAT
PUBLI SHERS STILL ARE GO NG TO OPERATE A WAREHOUSE. AND THAT
THEY' RE GO NG TO HAVE TO RECEI VE PRODUCT FROM THE Bl NDERY AND
THEY' RE GO NG TO HAVE TO SHELVE THE PRODUCT OR TAKE I T INTO THE
THEI R WAREHOUSE FOR FURTHER PROCESSI NG

THE EXI STENCE OF RDC' S DOES NOT CHANGE ORDER ENTRY
BECAUSE THE DEFENDANTS WERE CONSCLI DATI NG ORDERS PRE- RDC.  AND,
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CF COURSE YOU WOULDN' T TI E CONSOLI DATI ON OF ORDERS TO JUST THE
MERE EXI STENCE OF AN RDC.

THE SCREENI NG AND PRI ORI Tl ZI NG ORDERS, TRANSM TTI NG
ORDERS, THOSE AREN T CHANGED BECAUSE OF THE WAY CONSOLI DATED
ORDERS VERE BEI NG SENT TO PUBLI SHERS BEFORE.

PULLI NG CARTONS FOR ORDER FULFI LLMENT, WHETHER I T'S A
SVALL ORDER FROM A STORE OR A LARGE ORDER FOR AN RDC, YQU RE
STILL GO NG TO HAVE TO CARRY QUT THAT PROCESS OF GETTI NG THE
APPROPRI ATE CARTONS TO THE APPROPRI ATE STAGQ NG AREAS FOR
ACTUALLY FI LLI NG THE ORDER.

Pl CKI NG AND PACKI NG THE ORDER, THAT'S -- THAT' S
REALLY AFFECTED BY TH' S, AS |'VE SUGGESTED.

LABELI NG ORDER, YOU RE GO NG TO HAVE TO LABEL ORDERS
DRCOP SHI P; YOU RE GO NG TO HAVE TO LABEL | NDI VI DUAL CARTONS ON
LARGE CRDERS TO RDC S AS VELL. YOU ALSO HAVE TO HAVE
DOCUMENTATI ON LABELI NG ASSCCI ATED W TH EACH PALLET.

WRAPPI NG AND PALLETI ZI NG ORDERS, | MEAN, THAT EXPENSE
ACTUALLY MAY | NCREASE W TH LARCE RDC ORDERS COMPARED TO THE WAY
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THEY TRADI TI ONALLY HANDLED DROP SHI PMENTS. SO YOU AREN T GO NG
TO SEE LOWERED COSTS THERE, | N MY JUDGVENT.

MOVI NG ORDER TO LOADI NG DOCK, LOAD ORDER, | JUST
DON' T SEE HOW THOSE WOULD BE AFFECTED.

BI LLI NG AND | NVO CI NG, AGAIN, | DON T BELI EVE THE
EXI STENCE OF AN RDC CHANGES THAT WHATSCEVER. YOU CAN HANDLE
Bl LLI NG AND | NVO CI NG ELECTRONI CALLY AND | N AGGREGATE W TH OR
W THOUT RDC S.

WAREHOUSE ADM NI STRATI ON' S NOT GO NG TO CHANGE.

AND, AGAIN, MAYBE |I'M GO NG TOO FAR, BUT -- WELL,
I"LL STOP THERE.
Q ONE OF THESE | TEMS YOU VE PUT I N BLUE | NK, THE SPECI AL
HANDLI NG QUALI TY CONTROL VENDOR COVPLI ANCE STANDARD. WHY DI D
YOU PUT THAT I N BLUE?
A. 1 PUT IT IN BLUE BECAUSE | THI NK THAT' S GO NG TO HAVE
SI GNI FI CANT | MPACT ON | NCREASI NG PUBLI SHER COSTS OF FULFI LLI NG
RDC ORDERS, BUT | DID NOT TRY TO QUANTIFY IT. SO MY ESTI MATES
ARE GENERQUS, | BELIEVE, IN TERMS OF MAXI MUM PCSSI BLE COST
SAVI NGS FOR PUBLI SHERS BASED UPON PI CK AND PACK AND SHI PPI NG
SUPPLY SAVI NGS AND FREI GHT SAVI NGS BECAUSE | DI D NOT ADJUST THEM
DOMMARD BY THE COSTS ASSOCI ATED WTH THI S SPECI AL COVPLI ANCE
HANDLI NG THAT PUBLI SHERS HAVE TO TRY TO MEET FOR THE DEFENDANTS.
Q DO YOU KNOW FROM YOUR REVI EW OF | NFORVATION IN THI S CASE THE
CONSEQUENCE THAT HAS BEEN | MPOSED ON PUBLI SHERS BY THE
DEFENDANTS | F THEY FAIL TO COMPLY W TH THE DEFENDANTS' OWN
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QUALI TY CONTRCOL STANDARDS?

A.  ESPECI ALLY BORDERS HAS BEEN RATHER AGGRESSI VE | N CHARG NG
BACK PENALTI ES TO PUBLI SHERS WHO FAIL TO FOLLOW STEP BY STEP THE
COWPLI ANCE STANDARDS THAT BORDERS HAS ESTABLI SHED FOR THE

FULFI LLMENT OF ORDERS | NTO THEI R RDC S.

Q DO YOQU RECALL THE -- THE APPROXI MVATE AMOUNT OF THE ORDER OF
MAGNI TUDE I N ANY G VEN YEAR THAT BORDERS CHARGED FOR THESE

FAI LURE TO COWLY W TH THEI R QUALI TY CONTROL STANDARDS?

A. | BELIEVE | -- | NOTICED IN ONE YEAR THAT CHARGEBACKS FROM
PUBLI SHERS ON PENALTI ES ASSOCI ATED W TH NOT MEETI NG THESE
COWPLI ANCE STANDARDS TOTALED AROUND THREE AND A HALF M LLI ON
DOLLARS.

Q NOW HAVE YOU SEEN ANY EVI DENCE OR BASED ON YOUR EXPERI ENCE
I N WAREHOUSI NG | N GENERAL OF COVPARABLE PENALTI ES THAT WOULD BE
ASSOCI ATED W TH CRDERS FI LLED ON A DROP- SHI P BASI S?

A. | HAVE NOT SEEN COVPARABLE PENALTI ES THAT WOULD BE CHARGED
AGAI NST DROP-SHI P ORDERS, NO.

Q AND I N ASSESSI NG THE NET | MPACT ON PUBLI SHERS, I N TERMS OF
COST SAVINGS -- AND JUST TO BE CLEAR, DI D YOU MAKE ANY
ADJUSTMENT FOR THE POTENTI AL | NCREASED COSTS ASSOCI ATED W TH THE
| TEM HERE MARKED | N BLUE?

A. | DI D NOT.

Q OKAY. NOW YOUR LIST OF FUNCTIONS HERE IN TAB 10 IS A
NUMBER OF WORK | TEMS ASSCOCI ATED W TH FI LLI NG ORDERS.  BESI DES
THE TASKS THAT ARE | DENTI FI ED HERE, HOW ARE OTHER ASPECTS OF A
128
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PUBLI SHER S BUSI NESS AFFECTED, |F AT ALL, BY THE EXI STENCE OF
RDC ORDERS?
A VELL, YOU HAVE TO CONSI DER THAT ALL OF THE -- TH S WORK | S
CONDUCTED IN A WAREHOUSE FACI LI TY. AND YOU HAVE TO CONSI DER
THAT ALL OF THI S WORK | NVOLVES BOOK | NVENTORY STORED | N THAT
PARTI CULAR WAREHOUSE. AND YOU HAVE TO CONSI DER EQUI PMENT AND - -
LI KE FORKLI FTS AND CONVEYER SYSTEMS THAT ARE PART OF THE
WAREHCQUSE FACI LI TY.

SO THI' S JUST ENTAI LS THE WORK FUNCTI ONS. YOU HAVE
PHYSI CAL ASSETS | NVOLVED WHEREIN THI S WORK IS ElI THER CONDUCTED
OR WTH THE BOOKS THEMSELVES, ACTUALLY WHAT IS BEI NG HANDLED
BASED UPON THI S PROCESS.
Q IN YOUR OPI NION AS AN EXPERT, DCES THE EXI STENCE OF RDC
ORDERS HAVE ANY | MPACT ON THE PUBLI SHER S ACTUAL WAREHOUSE
FACI LI TI ES?
A. NO | T DCES NOT.
Q AND WHY | S THAT?
A, YOQU -- | TH NK PERHAPS THE KEY I N ANSWERI NG THI S FROM MY
PERSPECTI VE AS A DI STRI BUTI ON EXPERT | S THAT YOU VE GOT WHAT |
CALL HETEROGENEI TY OF ORDER FULFI LLMENT METHODS THAT PUBLI SHERS
HAVE TO ADOPT TO AND REACT TO

AND WHAT DO | MEAN BY THAT? WELL, |F THE ONLY WAY
PUBLI SHERS SERVED THE DEFENDANTS WERE THROUGH RDC CORDERS AND
THEY HAD NO OTHER CUSTOMERS, YQU COULD REALLY AFFECT A CHANGE IN
YOUR PHYSI CAL ASSETS, THE WAREHOUSE, OR NUMBER OF WAREHOUSE
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WORKERS, OR | NVENTCRY. BUT THAT'S NOT WHAT WE HAVE HERE.

YOU HAVE M XED MODES OF FULFI LLMENT EVEN I N THE
DEFENDANTS' ORGANI ZATI ONS.  BARNES & NOBLE I N TYPI CAL YEARS,
RECEI VED OVER HALF OF THEI R PRODUCTS FROM PUBLI SHERS STI LL
DROP- SHI PPED, NOT THROUGH RDC S.

WALDENBOOKS STI LL RECEI VED 20 PERCENT OR MORE OF I TS
ORDERS FROM PUBLI SHERS DROP- SHI PPED TO | NDI VI DUAL STORES, NOT
THROUGH RDC' S.

Q AND SO WHAT' S THE CONNECTI ON BETWEEN THAT FACT AND THI S
QUESTI ON ABOQUT THE -- WHAT FACI LI TI ES THE PUBLI SHER HAS TO

MAI NTAI N?

A, VELL, THE PONT IS, IS THAT BECAUSE THE PUBLI SHERS STI LL
NEED TO OPERATED A WAREHOUSE, AND BECAUSE THE PUBLI SHERS ARE
DEALI NG W TH THE DEFENDANTS | N MULTI PLE WAYS, AND, | MPORTANTLY,
BECAUSE THE PUBLI SHERS ARE DEALI NG W TH THOUSANDS COF OTHER
CUSTOMVERS FROM | NDEPENDENT BOOKSTORES, WHCOLESALERS LI KE | NGRAM
BAKER & TAYLOR, LARGE DI SCOUNT COVPANI ES LI KE WAL- MART,
WAREHOUSE CLUBS LI KE COSTCO, MAIL ORDER COVPANI ES, DOT COM
COVPANI ES LI KE AVAZON. COM RETAI L DRUGSTORE CHAINS -- THERE' S A
MYRI AD OF DI FFERENT CUSTOVERS W TH DI FFERENT DEMANDS AND

ORDERI NG PATTERNS THRUST ON EACH PUBLI SHER

AND SO I N THE GRAND SCHEME OF THI NGS, TAKING A
Bl G PI CTURE LOOK, YOU CANNOT REALLY CHANCGE THE WAREHOUSE
FACI LI TI ES THAT MJCH, NOT -- NOT BASED ON RDC S, AT LEAST.

YOU CANNOT CHANGE YOUR SYSTEMS.  YOU CANNOT CHANGE
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I N\VENTORY LEVELS BECAUSE YOU RE DEALI NG WTH A COWLEX ARRAY OF
DI FFERENT CUSTOMERS AND EACH ONE' S | MPORTANT TO THE CUSTOMER,
AND YQU HAVE TO TRY TO SERVE EACH ONE AS WELL YQOU CAN.
Q DI D YOU PREPARE SOVE DEMONSTRATI VE EXHI BI TS TO DEPI CT
VI SUALLY THE HETEROGENEI TY PO NT THAT YOU VE MADE TO THE COURT?
A | DIDNOT -- | DONT THNK | DIDIT VERY VIEELL, BUT | TRI ED.
Q VELL, LET'S LOOK AT A COUPLE EXH BITS. TURN FIRST TO TAB
11, THE NEXT EXH BIT IN YOUR BI NDER, WHICH | S PLAI NTI FF' S
DEMONSTRATI VE EXHI BI T 2563.

CAN YOU DESCRI BE WHAT IS DEPICTED IN THI S EXHI BI T?
A THISIS --

AND, YOUR HONOR, SORRY. | DIDN T CATCH THE
M SSPELLI NG OF "FULFI LLMENT." | APOLOG ZE FOR THAT.

THI' S DEPI CTS THE TRADI TI ONAL DROP- SHI P METHODOLOGY OF
PUBLI SHERS SERVI NG DEFENDANTS' ORGANI ZATI ONS CR OTHER RETAI LERS.
Q AND CAN YOU TRACE ON THI S CHART HOW BOOKS FLOW FROM
BEG NNI NG TO END.
A, VELL, YQU STILL HAVE EI THER A BI NDERY THAT PRODUCES THE



19 BOOKS. | T COULD BE AN | NDEPENDENT - - | NDEPENDENT MANUFACTURI NG
20 OPERATI ON THAT A PUBLI SHER OQUTSOURCES, OR I T COULD BE A

21 PRODUCTI ON FACI LI TY OPERATED BY A PUBLI SHER, BUT ONCE THE BOOKS
22  ARE PRODUCED, YOU HAVE TO HAVE A PUBLI SHER S WAREHOUSE RECEI VE
23 THEM

24 AND THEN ONCE YOU PUT THEM | NTO THE WAREHOUSE, YOU RE
25 READY TO START FULFI LLI NG ORDERS.
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1 AND THE ORDERS FROM THE DEFENDANTS' STORES WOULD THEN
2 COVE | N CONSCLI DATED, AND THE PUBLI SHER WAREHOUSE OPERATI ONS

3 WOULD FULFILL THEM AND THEY' D BE SENT TO DROP SHI PMENT TO THE
4 | NDI VI DUAL STORES.

5 Q ALL RIGHT. 1S -- LOXX AT EXH BIT 12, AND PLEASE EXPLAI N HOW
6 THAT EXH BIT DIFFERS FROM EXHI BIT 11. [|'M SORRY, THAT'S THE

7 EXH BI T AT TAB 11.

8 THE EXH BI T AT TAB 12 1S EXH BI T NUVMBER 2563.

9 A OKAY. TH'S TRIES TO PINPO NT A PRI MARY DI FFERENCE BETWEEN
10  FULFI LLI NG ORDERS DROP SHI P VERSUS FULFI LL ORDERS THROUGH THE

11 RETAI LERS' RDC.

12 Q AND, AGAIN, EXPLAIN HOW THE BOCOKS FLOW THROUGH THI'S EXHI BI T
13 2562.

14 A WELL, THERE' S NO CHANGE | N HOW THE WAY THE PUBLI SHER S

15 WAREHOUSE RECEI VES BOOKS. AND THEY' LL GET THE CONSOLI DATED

16 ORDER. BUT THE Bl G CHANGE HERE, AT LEAST FOR BARNES & NOBLE AND
17 FOR WALDENBOOKS, |S THAT THE ORDERS W LL BE I N CARTON LOTS,

18 VH CH M NI M ZES PI CK/ PACK I N THE PUBLI SHER S WAREHOUSE.

19 AND THEN THERE' LL BE -- | NSTEAD OF PAYI NG FRElI GHT OUT
20 TO I NDI VI DUAL STORES, SOMVE FREE- FRElI GHT PUBLI SHERS WOULD ONLY
21 I NCUR A LONER FREI GHT COST BY SENDI NG A LARGER ORDER TO A RDC, A
22 SI NGLE RDC.
23 Q AND THAT' S REPRESENTED BY THE THI CKER BAR GO NG FROM THE
24  PUBLI SHER S WAREHOUSE TO THE RETAI LER S RDC?
25 A EXACTLY. AND IN SOVE SENSE, THE RETAI LER -- THE PUBLI SHER
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I'S TRANSFERRI NG WORK THAT | T TRADI TI ONALLY DI D AT I TS OMNN
WAREHOUSE, AND THAT WORK IS THEN BEI NG CONDUCTED | N THE

RETAI LER' S RDC, THE PI CK AND PACK AND SOME OF THE FREI GHT

| SSUES.

Q OKAY. LASTLY LET ME ASK YOU TO LOOK AT THE DOCUMENT BEH ND
TAB 13, WHICH IS EXHIBIT 2561. AND CAN YOU EXPLAI N WHAT | S

DEPI CTED ON THI S DEMONSTRATI VE EXHI BI T?

A, THE REASON | SUGGESTED | DIDN'T DO A VERY GOOD JOB OF TH S,
"CAUSE | DON T THHNK THIS I S VERY GOOD AT ALL I N COMMUNI CATI NG
10 THE COWPLEXITY OF THIS M XED MODE ORDER FULFI LLMENT.

11 Q FIRST -- LET"S FIRST START WTH TH S EXH BI T AND EXPLAI N

12 VWHAT' S HERE, AND THEN | F THERE' S ANYTHI NG THAT YOU WOULD STI LL
13 ADD TO THI' S, LET'S GO THERE NEXT.

14 A AS |'VE | NDI CATED BEFORE, THE DEFENDANT ORGANI ZATI ONS

15 RECEI VE ORDERS THROUGH THE RDC, WHI CH |' VE DESCRI BED BEFORE, BUT
16 ALSO AS |' VE | NDI CATED BEFORE, BARNES & NOBLE ALSO RECEI VES A
17 S| ZABLE NUMBER OF CRDERS DROP- SHI PPED, AS DCES WAL DENBOOKS.

18 ONLY BORDERS REALLY PRI MARI LY TAKES MOST OF I TS

19 PUBLI SHER ORDERS THROUGH | TS PUBLI SHER ORDERS THROUGH I TS FOUR
20 FLOMTHROUGH CENTERS. SO IT'S M XED MODES OF ORDER FULFI LLMENT,
21 COVPLEXI TY, CRCSS CRDERS -- AND THEN W THI N BORDERS, BECAUSE

22 THEY ORDER | N CARTON AND NON- CARTON LOTS, THERE' S M XED MODES OF
23 FULFI LLMENT W THI N ORDERS AS WELL FOR BCORDERS.

24 Q SO JUST FOR THE RECORD, ON THIS EXH BI T, DO THE RED | TEMS
25 ALL RELATE TO THE DEFENDANTS?
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1 A | THINK YOQU NEED -- VEELL, IN PART, I T M GHT SUGGEST THAT,

2 BUT WHAT | WAS TRYI NG TO I NDI CATE | S THI S PUBLI SHER WAREHOUSE

3 MUST DEAL W TH ALL THESE OTHER ENTI TI ES AS WELL THE | NDEPENDENT
4 BOOKSTORES.

5 Q | UNDERSTAND THAT. |'M JUST TRYI NG TO GET A CLEAR STATEMENT
6 ON THE RECORD ABOUT THI S CHART.

7 YOU HAVE THE RED STORES CONNECTED TO THE RETAI LER S
8 RDC?

9 A RIGHT.

10 Q SO BY THAT YOU RE LOOKI NG ONLY AT THE STORES THAT ARE BEI NG
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SERVED BY THE RDC AS WELL AS THAT ARE BEI NG SERVED BY THE
PUBL| SHER?

A, THAT' S CORRECT.

Q AND NOWI F | UNDERSTAND YOU CORRECTLY, YQU RE SAYI NG THAT
THERE ARE THI NGS M SSI NG YET ON THI S CHART?

A, YEAH, THE COWMPLEXI TY OF THE FULFI LLI NG ORDERS | S BASED ON
PUBLI SHER WAREHOUSE OPERATI ONS | S EXTREME. | T''S BEEN | NCREASI NG
OVER THE ' 90S AS DI FFERENT CHANNELS HAVE BECOVE MORE | MPORTANT,
AND THIS -- THI S JUST DOESN T, | THI NK, VERY WELL | LLUSTRATE
THAT COVPLEXI TY.

Q  VHAT WOULD YOU ADD TO THIS CHART TO TRY TO MAKE I T AS
COVPLETE AS POSSI BLE.

A, |' D ADD GREEN BOXES FOR THE | NDEPENDENT BOOKSELLERS. |'D
ADD PURPLE BOXES FOR WAL-MART. |' D ADD CRANGE BOXES FOR RETAI L
DRUG CHAI NS OR SUPERMARKETS.

134

I TS JUST SO MANY DI FFERENT CHANNEL FORVATS, SO NANY
DI FFERENT CHANNEL CUSTOVERS ARE | NVOLVED, | NCLUDI NG WHOLESALERS
LI KE | NGRAM THAT A PUBLI SHER WAREHOUSE NEEDS TO TRY TO FULFI LL
PROPERLY.
Q NOW IF YOU VERE TO HAVE THOSE GREEN BOXES AND CRANGE BOXES
AND PURPLE BOXES AND THEY WERE ALL RECEI VI NG BOOKS, THE ARROW
WOULD COVE TO THEM  WHERE WOULD THE ARROW CONNECT TO I N EVERY
CASE?
A TO THE PUBLI SHER S WAREHOUSE.
Q SO WHAT, THEN, | S THE EFFECT OF THE EXI STENCE OF THE
RETAI LER S RDC, THE RED -- THE Bl G RED BOX HERE? WHAT | S THE
EFFECT THAT THAT HAS ON WHETHER OR NOT THE PUBLI SHER STILL HAS
TO MAINTAIN I TS -- THE BI G PUBLI SHER WAREHOUSE?
A, VELL, IT HAS NO EFFECT.
Q NOW YQOU ALSO TESTI FI ED EARLI ER BESI DE FACI LI TI ES, YOU MADE
A COMMENTS ABQUT | NVENTORY. WHAT EFFECT DCES THE DEFENDANT' S
RDC' S HAVE, |F ANY, ON THE AMOUNT OF | NVENTORY THAT A PUBLI SHER
HAS TO MAI NTAIN I N | TS WAREHOUSE?
A. | DON T BELI EVE THE | NVENTORY LEVELS MAI NTAI NED BY
PUBLI SHERS ARE GO NG TO BE AFFECTED BY THE EXI STENCE OF RDC S.
I F ANYTHI NG, PERHAPS THE EXI STENCE OF RDC S WOULD | NCREASE THE
NEED FOR PUBLI SHERS TO HAVE MORE | NVENTORY | N THEI R WAREHOUSES.
| DON T SEE ANY | NDI CATI ON THAT PUBLI SHERS' | NVENTORY WOULD BE
REDUCED BASED UPON THE EXI STENCE OF RDC S.
Q LET ME ASK YOU -- ON TH S -- LOOKING AT THI S CHART, 2561,
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ARE THERE EVER | NSTANCES, TO YOUR KNOWL.EDGE, WHERE PRCDUCT WOULD
FLOW DI RECTLY FROM THE BI NDERY TO ONE OF THE DEFENDANTS' RDC S?
A. | BELIEVE THAT HAPPENS | N VERY SMALL AMOUNTS. BUT YES, |
HAVE READ ABOUT THAT.
Q HOW SI GNI FI CANTLY, BASED ON YOUR UNDERSTANDI NG, IS I T THAT
SHI PMENTS MOVE DI RECTLY FROM THE BI NDERY TO THE RDC?
A I TS MY UNDERSTANDI NG THAT VERY, VERY LOW | T WOULD ONLY
I N\VOLVE VERY HOT OR POTENTI ALLY BI G SELLI NG FRONT LI ST BOOKS.
BUT | UNDERSTAND THAT PRACTI CE IS NOT USED VERY OFTEN, |F AT
ALL.
Q AND WHAT IS THAT UNDERSTANDI NG BASED ON?
A, SIMPLY EVI DENCE, READI NG ABQUT THI S PRACTI CE IN TERMS OF
VARI QUS TESTI MONY.
Q SO THE -- YOU BASE THAT OPI NION ON THE TESTI MONY YOU VE READ
IN THI S CASE?
A.  YES.
Q BASED ON YOUR CGENERAL EXPERTI SE I N DI STRI BUTI ON SYSTEMS, CAN
YOQU EXPLAI N WHY BOOKS ARE NOT SHI PPED DI RECT FROM THE BI NDERY TO
THE DEFENDANTS RDC' S MORE OFTEN?
A.  BECAUSE THE BI NDERY OPERATI ONS ARE FOCUSED ON PRODUCI NG THE
BOOKS AND MEETI NG CERTAI N QUALI TY STANDARDS REGARDI NG THE BOOK
QUALI TY | TSELF.

THEY DO NOT HAVE FUNCTI ONS, NCR DO THEY HAVE
EXPERTI SE, | N FACI LI TATI NG -- FULFI LLI NG ORDERS AND FACI LI TATI NG
SHI PMENTS TO | NDI VI DUAL RETAI L CUSTOMERS.
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Q ALL RIGHT. |'D LIKE TO GO BACK TO EXH BI T 10.
I F | UNDERSTAND CORRECTLY, YQU | DENTIFI ED TWO
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FUNCTI ONS, THE PI CK/ PACK FUNCTI ON, AND FOR FREE- FREI GHT
PUBLI SHERS, THE FRElI GHT FUNCTI ON THAT ARE AFFECTED BY RDC

SHI PMENTS?
A.  YES.
Q |I'D LIKE TO NOW ASK YOU SOVE QUESTI ONS ABOUT HOW YOU VENT

ABOUT QUANTI FYI NG THE POTENTI AL OF THE SAVI NGS TO PUBLI SHERS
ASSCCI ATED W TH EACH OF THESE FUNCTI ONS.

A, SURE.

Q FIRST OF ALL, BEFORE VIEE -- FOCUSI NG ON THE PI CK/ PACK
FUNCTION, IS IT -- ARE THERE ALWAYS PI CK/ PACK SAVI NGS ON ORDERS
GO NG TO THE RDC?

A TO THE EXTENT THEY' RE FULL CARTON CORDERS, YES. TO THE
EXTENT BORDERS CRDERS A -- NON- CARTON LOTS, THERE' D BE FEVER
SAVI NGS TO BCRDERS.

Q ALL RIGHT. SO WHEN THERE ARE SHI PMENTS TO THE RDC S I N
CARTON LOTS, HOW DI D YOU GO ABOUT ESTI MATI NG THE AMOUNT OF

PUBLI SHER COST SAVI NGS ASSCCI ATED W TH THAT FUNCTI ON THAT IS NOW
TRANSFERRED FROM THEI R WAREHOUSE TO THE DEFENDANT' S WAREHOUSES?
A, VELL, | BASI CALLY USED DEFENDANTS COST DATA I N TERMS OF

THEI R RDC OPERATI ONS TO MAKE A DETERM NATI ON OF MAXI MUM PGOSSI BLE
COST SAVI NGS THAT PUBLI SHERS WOULD | NCUR BASED ON REDUCI NG THE
LEVEL OF PI CK/ PACK NECESSARY | N SERVI NG LARGE RDC ORDERS.

Q CAN YOQU EXPLAIN FOR THE COURT WHY DI D YOU USE DEFENDANTS'
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DATA ASSCCI ATED W TH THEI R PERFORMANCE OF THI S PI CK/ PACK
FUNCTI ON AT THEI R WAREHOUSE RATHER THAN PUBLI SHER DATA?
A.  THE SECOND | SSUE | WAS ASKED TO ADDRESS | S WHAT SHOULD
DEFENDANTS' MANAGEMENT -- WHAT SHOULD THEY HAVE KNOWN REGARDI NG
HOW RDC DI SCOUNTS COMPARED TO PUBLI SHER COST SAVI NGS, AND SO
THEI R KNOALEDGE WAS | MPORTANT TO ME.

THEY WOULD HAVE HAD KNOW.EDGE OF THEIR OAN COSTS OF
OPERATI NG THEI R OWN WAREHOUSE FACI LI TI ES, SO THAT WAS ONE REASCN
VWHY | DECI DED TO USE THE DEFENDANTS' COST DATA | N DETERM NI NG
THE POTENTI AL PUBLI SHER SAVI NGS.
Q WERE THERE ANY OTHER REASONS?
A, THE SECOND REASON | S VERY | MPORTANT, AND THAT IS THERE' S
CLEAR TESTI MONY FROM CERTAI N PEOPLE | N THE DEFENDANTS
ORGANI ZATI ONS -- ONE EXAMPLE, MR CUMELLO, WHO WAS PRESI DENT OF
WALDENBOCKS FOR A TI ME; TESTI MONY BY M. ERCOLANO, A TCOP
EXECUTI VE | N BARNES & NOBLE -- THAT THEY FELT THAT THE COST THAT
THEY |1 NCUR | N OPERATI NG THE RETAI L DI STRI BUTI ON CENTERS WOULD
M RROR COR PARALLEL THE COST OF COPERATI NG THE PUBLI SHERS'
WAREHOUSES.

AND | COULD HAVE JUST AS WELL PUT RETAI LER RDC ORDER
FULFI LLMENT ON TH S EXH BI T TAB, BECAUSE THESE ACTI VI TI ES HAVE
TO BE PERFORMED IN RETAIL RDC S AS WELL. SO | FELT THAT BASED
ON DEFENDANTS' KNOW.EDGE ON HOW THE DI SCOUNT LEVELS COVPARED TO
COST SAVI NGS, AND BASED ON THE FACT THAT KNOW.EDGEABLE PEOPLE I N
THE DEFENDANTS ORGANI ZATI ONS FELT THAT THEI R COST DATA WOULD
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M RROR THOSE OF THE PUBLI SHER, | THEREFCRE EMBRACED THE
DEFENDANTS' COST DATA IN MY ANALYSI S.
Q LET ME ASK YOU THI S QUESTION: W TH RESPECT TO RDC ORDERS,
HOW DCES THE DEFENDANTS' PERFORMANCE OF THE PI CK/ PACK FUNCTI ON
COWARE TO THE PUBLI SHER S PERFORMANCE OF THE PI CK/ PACK
FUNCTI ON?
A. THE BASIC WORK IS THE SAME. | MEAN, YOU RE FULFI LLI NG
ORDERS FCOR DROP SHI PMENT TO | NDI VI DUAL STORES.  AND YOU HAVE TO
BREAK OPEN CARTONS CF VARI QUS TI TLES. YQU HAVE TO STAPLE A BOX
TOGETHER, START PUTTI NG ONESIES, TWOSIES IN THE BOX. | MEAN,
THE WORK ACTIVITY I N BOTH | S PARALLEL.
Q AMI| CORRECT I N YOUR EARLI ER DESCRI PTI ON OF THE DEFENDANTS'
OPERATI ONS, THAT WHAT | S HAPPENI NG AT THEIR RDC S IS THAT LARGE
SHI PMENTS THAT HAVE COMVE | N ARE BROKEN DOWN | NTO SMALLER
SHI PMENTS THAT THEN GO OQUT TO THE | NDI VI DUAL DEFENDANTS' STCRES?
A, WHAT -- YEAH BUT REMEMBER, WALDENBOOKS AND BARNES & NOBLE
RECElI VE AND PUT AWAY THE BOOKS THAT THEY RECElI VE FROM PUBLI SHERS
JUST LI KE PUBLI SHERS RECElI VE AND PUT AWAY THE BOCKS THEY RECEI VE
FROM BI NDERI ES.

IT"S SLIGHTLY -- IT'S D FFERENT | N THE BORDERS
FLOW THROUGH FACI LI TIES. BUT STILL PI CK/ PACK ACTIVITY HAS TO BE
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DONE THERE AS WELL.

Q AND THAT IS PI CKI NG AND PACKI NG SH PMENTS THAT ARE GO NG TO
GO TO A SI NGLE DEFENDANT' S STORE LOCATI ON?

A, EXACTLY.
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Q ALL RIGHT. HOWDI D YQU | DENTI FY THE COSTS THAT THE

DEFENDANTS | NCURRED | N PI CKI NG AND PACKI NG | NDI VI DUAL SHI PMENTS

GO NG TO THEI R | NDI VI DUAL STORES?

A. | LOOKED AT VARI QUS FI NANCI AL STATEMENTS OR VARI ABLE COST

SUMMARI ES PROVI DED BY THE DEFENDANT ORGANI ZATI ONS | N THE CASE.

Q LET ME FIRST ASK YOU TO TURN TO TAB 15, WHICH | S PLAI NTI FF' S

EXH BI T 1969. AND I N PARTI CULAR -- WELL, THERE' S SEVERAL

EXH BI TS THAT ARE -- LET ME TRY TO BE CLEAR FOR THE RECORD.
PLAINTI FF'S EXH BI T 1969 IS SEVERAL PACES, EACH OF

VWHI CH | S LABELED AN EXHI BIT NUMBER, EXHIBIT 7, EXH BIT 8,

EXH BIT 9 REVI SED. CAN YQU | DENTI FY WHAT THESE PAGES ARE?

A. SURE. EXHI BIT 7 PROVIDES - -

Q JUST IN GENERAL -- G VE ME THE BI G PICTURE. WHAT ARE THESE?

A, OH ALL THESE EXHI BI TS?

Q WHAT ARE THESE?

A.  THESE EXHI BI TS | N\VOLVE MY ESTI MATI ON OF PUBLI SHER COST

SAVI NGS BASED ON FULFI LLI NG ORDERS THROUGH RDC S AS OPPCSED TO

DROP SHI PMENTS, BASED ON PI CK/ PACK, BASED ON SHI PPI NG SUPPLI ES,

AND ALSO EVENTUALLY BASED ON FREI GHT SAVI NGS.

Q SO THESE ARE EXHI BI TS THAT YOU PREPARED?

A RIGHT.

Q LET ME -- YOU VE | DENTIFI ED TWD THI NGS. YOU SAI D BASED ON

Pl CK/ PACK AND BASED ON SUPPLIES. CAN YOU DESCRI BE FOR THE

COURT, ARE THERE MULTI PLE COMPONENTS OF Pl CK/ PACK FUNCTI ON?

A, YES. ORIG NALLY IN MY FI RST REPORT, | ONLY LOCKED AT THE
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ACTUAL VARI ABLE LABCR EXPENSE | TSELF ASSOCI ATED W TH PI CK AND
PACK, MEANI NG WHAT DID I T COST TO BASI CALLY HAVE WAREHOUSE
PEOPLE GO THROUGH ALL THI' S PI CK AND PACK ACTI VI TI ES.

BUT A COUPLE OF DEFENDANTS' EXPERTS CRITI Cl ZED MY
ANALYSI' S AND SAI D THAT YOU SHOULD ALSO LOOK AT NON- PRODUCTI VE
LABOR, AND THAT MEANS THAT, WELL, |F YOU RE ABLE TO REDUCE
Pl CK- AND- PACK ACTI VI TIES, THE DOMN TI ME OF HAVI NG WAREHOUSE
WORKERS STANDI NG AROUND AND REALLY NOT DO NG ANYTHI NG BUT
SHOOTI NG THE BREEZE WOULD BE REDUCED. AND ALSO PERHAPS EMPLOYEE
BENEFI TS OR PAYROLL TAXES OR VACATI ON TI ME WOULD BE REDUCED AS
VELL BASED UPON REDUCI NG THE VARI ABLE PI CK/ PACK EXPENSE.

| FELT THEIR CRI Tl Cl SM5 WERE REASONABLE, AND
THEREFORE | N My SECOND REPCRT, | HAVE -- |'VE TAKEN | NTO ACCOUNT
COST SAVI NGS BASED UPON NON- PRODUCTI VE LABOR AS WELL.

( CONTI NUED NEXT PAGE; NOTHI NG OM TTED. )
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BY MR DEBRU N:

Q NOW BOTH OF THESE YQU VE DESCRI BED, THE PRODUCTI VE LABOR
AND THE POTENTI AL NON- PRODUCTI VE LABOR, THEY' RE OBVI QUSLY LABOR
EXPENSES. | N ADDI TION TO LABCR, |S THERE ANY OTHER COSTS
ASSOCI ATED W TH THE PI CK- PACK FUNCTI ON?

A, SHI PPI NG SUPPLI ES, THE NUMBER OF CARTONS YOU USE UP I N
FULFI LLI NG ORDERS FOR NON- CARTON CRDERS, AND I N -- CERTAINLY
THE DUNNAGE OR STYROFOAM CR SPECI AL PACKAG NG MATERI ALS YOU PUT
I N THOSE BOXES TO PROTECT THE BOOKS | N SHI PMENT.

Q ALL RIGHT, LET ME ASK YQU TO LOCK AT EXH BI T NUMBER 8 OF
YOUR EXHI BI TS, WH CH ARE LABELED TRI AL EXHI BI T 1969 BEH ND TAB
15. CAN YQU | DENTI FY WHAT YQU SET FORTH ON YOUR EXH BI T

NUMBER 87



A R GHT. TH S I NVOLVES ONLY ESTI MATES OF MAXI MUM PGSSI BLE
PUBLI SHER COST SAVI NGS BASED ON BARNES & NOBLE DI STRI BUTI ON
DATA FOR THREE YEARS, 1997, 1998 AND 1999, AND AS WE SEE I N
EXH BIT 8, | HAVE AN ESTI MATE OF PUBLI SHER COST SAVI NGS BASED
ON VARI ABLE PI CK- PACK LABOR COST PER BOOK, WHI CH ALSO | NCLUDES
NON- PRODUCTI VE LABOR COST.

I ALSO, BASED UPON HAVI NG DATA ON SHI PPI NG SUPPLY
COSTS FOR BARNES & NOBLE FOR THREE YEARS, AND THE NUMBER OF
BOOKS NET THAT WERE PROCESSED THROUGH THE BARNES & NOBLE
DI STRI BUTI ON, | WAS ABLE TO ESTI MATE SHI PPl NG SUPPLY COSTS PER
BOCOK, AND THEREFORE, THE BOTTOM ENTRY IN EXHI BIT 8 IS THE TOTAL
OF Pl CK- PACK AND SHI PPI NG SUPPLI ES COSTS PER BOOK THAT |
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ESTI MATE, AND | CHARACTERI ZE | T AS MAXI MUM PGSSI BLE PUBLI SHER
COST SAVI NGS BASED ON DEALI NG THROUGH RDC' S AND SAVI NG ON THESE
PARTI CULAR FUNCTI ONS.

Q NOW WHERE DI D THE | NFORVATION IN THI S CHART COVE FROW?

A, VARI OQUS BARNES & NOBLE FI NANCI AL SUMVARI ES, OR COST
SUMVARI ES.

Q ALL RIGHT, |I'D LIKE TO TAKE A MOVENT AND JUST WALK THROUGH
THOSE, SO YOU CAN SHOW THE COURT HOW YOU OBTAI NED THE

I NFORVATI ON.  LET' S LOOK AT TAB NUMBER 18, TRIAL EXHI BI T 917.
IS TH'S ONE OF THE DOGUMENTS THAT YOU RECElI VED AND REVI EVED | N
CONNECTI ON W TH YOUR WORK?

A. YES.

Q THE DOCUMENT BEH ND TAB 18, CAN YQU | DENTI FY FOR THE RECORD
VWHAT THI S DOCUMENT | S?

A. BEHI ND TAB 18, IT'S THE -- FOR BARNES & NOBLE,

DI STRI BUTI ON, THE MONTHLY FI NANCI AL SUMVARY FCR JANUARY OF
2000, WH CH BASI CALLY | UNDERSTAND IT TO MEAN THIS IS THE

FI SCAL YEAR 1999, WH CH ENDS | N JANUARY 2000.

Q SO THI'S WAS A FI NANCI AL DOCUMENT THAT WAS PRODUCED BY
BARNES & NOBLE?

A, CORRECT.

Q AND DCES I T | NCLUDE BOTH MONTHLY AND YEAR- TO- DATE

| NFORMATI ON?

A.  THAT' S CORRECT.

Q SO IF | UNDERSTAND CORRECTLY, YQOUR UNDERSTANDI NG | S THAT
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THE YEAR TO DATE | NFORMVATI ON AS OF JANUARY 2000 WOULD | NCLUDE
THE YEAR TO- DATE AS OF THE END OF BARNES & NOBLE' S FI SCAL YEAR
1999?

A, THAT'S MY UNDERSTANDI NG

Q NOW DR FRAZIER, AND JUST FOR THE RECORD, | WLL STATE
THAT THESE PAGES ARE ONLY AN EXCERPT OF THE ENTI RE FI NANCI AL
DOCUMENT. IS THAT CORRECT?

A, CORRECT.

Q AND |'VE SELECTED THESE PAGES SO YOU CAN | LLUSTRATE TO THE
COURT WHERE YOU OBTAI NED THE DATA THAT YOU THEN COMVBI NE ON
EXH BI T NUMBER 8, OR |'M SORRY, THE DOCUMENT -- YOUR EXHI BIT 8
FROM YOUR EXPERT REPCRT, WH CH WE LOOKED AT BEHI ND TAB 15.

A RIGHT.

Q CAN YQU I DENTIFY IN THI' S FI NANCI AL REPCRT OF BARNES & NOBLE
BEH ND TAB 18 WHERE YOU OBTAI NED | NFORMATI ON ON THE COSTS THAT
BARNES & NOBLE | NCURRED | N PERFORM NG THE PI CK- PACK LABOR
FUNCTI ON AT I TS RDC S?

A IF VE TURN TO PAGE 26 OF EXHIBIT 18, TH S LAYS OQUT FCR
BARNES & NOBLE DI STRI BUTI ON VARI ABLE LABOR COSTS FOR THE YEAR
1999 IN CENTS PER UNIT, AND | F VE LOOK AT LINE NUMBER 1 IN - -
AT THE VERY TOP OF THI S TABLE, | T PROVI DES AN ACTUAL

Pl CK- AND- PACK COST OF . 043 CENTS ON A UNIT BASI S | NCURRED BY
BARNES & NOBLE DI STRIBUTI ON I N 1999. THAT FORMS THE LARGEST
PORTI ON OF My ESTI MATE OF THE PI CK- PACK SAVI NGS TO PUBLI SHERS
FOR 1999 IN EXHI BIT 8.
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Q | SHOULD CLARIFY, JUST FOR THE RECCRD, THAT THE COVER PAGE
OF TH' S FI NANCI AL REPORT I N TAB 18 SAYS, "BARNES & NOBLE

DI STRIBUTION." DO YOU UNDERSTAND THESE TO BE THE COSTS THAT
ARE REPCRTED BY THE DI STRI BUTI ON DI VI SI ON OF BARNES & NOBLE?
A, THAT' S CORRECT.
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Q AND | S THAT THE DI VI SI ON THAT OPERATES | TS RDC S?
A.  CORRECT, OR RDC, YES.
Q NOW TH S DOCUMENT | DENTI FI ES A PI CK- PACK COST OF 4.3 CENTS
PER UNIT. IS THAT THE FI GURE THAT YOU USED, THEN, ON YOUR
EXH BI T NUMBER 8 TO YOUR EXPERT REPORT?
A VELL, IT WOULD HAVE BEEN IF THIS IS IN MY ORI G NAL REPORT,
BUT | ALSO ADDED TO THI S AN ESTI MATE OF SAVI NGS ON
NON- PRODUCTI VE LABCOR, AS | DESCRI BED BEFORE.

SOINEXHBIT 8 FOR 1999, | HAVE VARI ABLE PI CK- PACK
LABOR COST PER BOOK CF 5.77 CENTS. OF THAT AMOUNT, 5.77 CENTS,
4.3 CENTS WOULD BE THI S ESTI MATE OF ACTUAL VARI ABLE
Pl CK- AND- PACK LABOR EXPENSE, AND THE REMAI NDER WOULD BE AN
ESTI MATE OF NON- PRODUCTI VE LABCOR SAVI NGS BASED UPON ALL OUR
Pl CK- PACK ACTI VI TY.
Q SO FROM THE DOCUMENT YOQU FOUND A REPORT OF THE PI CK- PACK
COSTS OF 4.3 CENTS. YOU ULTI MATELY USED I N YOUR CHART A FI GURE
OF 5.77 CENTS. AND THE DI FFERENCE | S WHAT, AGAI N?
A, NON- PRODUCTI VE LABOR COST SAVI NGS.
Q AND HOW DI D YOU ESTI MATE THE AMOUNT OF NON- PRODUCTI VE LABOR
COST THAT YOU WOULD ASSCOCI ATE W TH THE PI CK- PACK COSTS, JUST | F
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YOU CAN BRI EFLY DESCRI BE THAT?
A VELL, IF WE STILL STAY ON PACE 26 --
Q AND THI S IS THE DOCUMENT BEH ND TAB 187
A.  YEAH, EXACTLY, |'M SCRRY, PAGE 26 BEHI ND TAB 18. |TEM
NUMBER 16 | N BARNES & NOBLE DI STRI BUTI ON VARI ABLE LABOR COSTS
I'S AN ENTRY FOR NON- PRODUCTI VE LABOR OF .008. ALSO IN LINE 18
THEY' VE GOT' M SCELLANEOUS ALLOCATI ON OF LABCR OF . 003.

| ADDED THOSE TWDO TOGETHER, AND THEN TOOK AS A
PERCENTAGE OF TOTAL VARI ABLE LABOR VWHAT PI CK- AND- PACK ENTAI LED,
AND THEN MULTI PLI ED THE TWO TOGETHER TO GET THE LI KELY SAVI NGS
FROM HAVI NG WAREHOUSE WORKERS JUST STANDI NG ARCUND NOT BEI NG
PRODUCT! VE BASED UPON LOWERED Pl CK- PACK.
Q SO YQU DI D NOT ALLOCATE ALL OF THE NON PRODUCTI VE LABOR
REPORTED HERE TO PI CK- PACK?
A, NO BECAUSE SOME OF THI S WOULD BE RELATED TO SOVE OF THESE
OTHER FUNCTI ONS, LIKE THE RECEI VI NG FUNCTI ON, FOR EXAMPLE, IN
LI NE NUMBER 3 THAT WE' VE DESCRI BED BEFCRE.
Q SO THERE WOULD BE TI ME WHEN THE PEOPLE WHO RECEI VE BOCKS
WOULD BE | DLE BECAUSE THERE' S NO BOOKS THAT HAVE COME | N?
A RIGHT, AND THAT | SN T AFFECTED BY RDC FULFI LLNVENT.
Q SO YOQU TOOK A PROPORTI ON OF THE NON- PRODUCTI VE LABCR AND
ALLCCATED I T TO PI CK- PACK, | S THAT RI GHT?
A RIGHT, BUT THAT ISN T ALL, BECAUSE -- THAT'S ONE PART OF
THE ESTI MATE OF NON- PRODUCTI VE LABOR. THEN, |IF WE GO TO THE
PREVI QUS PAGE, | T'S ACTUALLY LABELED 9, PAGE 9, IN TAB 18, TH S
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I'S THE BARNES & NCBLE DI STRI BUTI ON | NCOVE STATEMENT, AND I T
BASI CALLY HAS PAYROLL AT THE UPPER LEFT, AND SO -- AND THEN IT
G VES BONUS AND BENEFI TS AND PAYROLL TAXES.

VELL, BONUS, BENEFI TS, PAYROLL TAXES, | N ADDI TION TO
THI'S DOANTI ME OR NON- PRODUCTI VE TI ME | TSELF THAT |' VE ALREADY
TAKEN | NTO ACCOUNT, |'VE GOT TO MAKE AN ADJUSTMENT HERE AS
VELL.

SO WHAT | DID WAS, | HAD TO ASK MYSELF WHAT
PERCENTAGE OF BONUS, BENEFI TS, PAYROLL APPLIED | TSELF JUST TO
WAREHOUSE LABOR | N GENERAL, BECAUSE YOU HAVE ADM NI STRATI ON AND
OTHER PECPLE W TH BONUSES, BENEFI TS, PAYRCLL TAXES, TOO

SOVWAT | DID IS | TOOK THE SALARY FOR COFFI CE TEMPS
ON LINE 21, AND | ADDED LINE 22 AND | ADDED LI NE 23, AND I
TOTALED THAT, WHI CH G VES YOU PAYROLL ASSCCI ATED W TH THE
OPERATI ON OF BARNES & NCBLE DI STRI BUTI ON CENTER | N GENERAL.
AND THEN NEXT, | DI VI DED THE WAREHOUSE LABOR, THE 10, 000, 190,
BY THE TOTAL, TO COME OUT WTH A PERCENTAGE OF PAYROLL
DEDI CATED TO THE WAREHOUSE.

THEN WHAT | DID IS | ADDED BONUS COF 326, 000,
BENEFI TS OF 757,900, AND PAYROLL TAXES CF 1.176 MLLION
TOGETHER, AND MULTI PLI ED THAT TI MES THI S PERCENTAGE, WH CH WAS
DEVOTED JUST TO WAREHOUSE WORKERS.

AND | KNOWTH S IS KIND OF TEDI QUS -- SORRY, YCQUR
HONOR - - BUT THEN | HAD TO MULTI PLY THE PERCENTAGE OF PI CK- PACK
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LABOR QUT CF THE TOTAL, TIMES THAT AMOUNT, TO G VE ME BONUS,
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BENEFI TS, PAYROLL TAXES SAVED BASED ON REDUCI NG Pl CK- AND- PACK.
SO ADDI NG THOSE TWO TOGETHER, THAT' S THE DI FFERENCE

BETWEEN THE . 043 CENTS I N TAB 18 FOR PI CK- PACK LABOR AND THE

5.77 CENTS IN EXHI BIT 8 FOR 1999. I T S A NON- PRODUCTI VE LABCR

ADJUSTMENT.

Q JUST FOR THE RECORD, THE NUMBERS YOU RE G VI NG US ARE FROM

THE YEAR TO DATE ACTUAL COLUWN?

A R GHT, YES

Q ALL RIGHT, SO ONCE YOU HAD MADE AN ADJUSTMENT TO THE

Pl CK- PACK FI GURE SO AS TO | NCLUDE AN AMOUNT OF NON- PRODUCTI VE

LABOR, YOU THEN TRANSFERRED THAT TO YOUR EXH BI T NUMBER 8?

A, RIGHT, AND | FOLLOWED A SI M LAR APPRCACH FOR ' 97 AND ' 98,

AS VEELL.

Q ALL RIGHT. KEEPI NG FOCUSED ON 1999, THE NEXT | TEM ON YOUR

EXH BIT 8 WH CH IS BEH ND TAB 15, IS "SHI PPI NG SUPPLI ES COST. "

Rl GHT.

AND THERE' S A FI GURE FOR 1999 CF 2, 070, 700.

CORRECT.

VWHERE DI D YOU GET THAT FI GURE FROW?

IF VE GO TO TAB 18, AND WE GO TO PAGE 9, WHICH | S BARNES &

NO3LE DI STRI BUTI ON | NCOVE STATEMENT IN M LLIONS -- | N THOUSANDS

OF DOLLARS, 1999, TRADED IN FOR JANUARY, IS WHAT IT IS IT SAYS,

AND THEN YOU GO TO WAREHOUSE EXPENSE NEAR THE BOTTOM LI NE 43

I'S SH PPI NG SUPPLIES, AND | F YOU GO OVER TO YEAR- TO- DATE

ACTUAL, IT S 2,070,700, AND THAT'S THE FI GURE THAT YOQU FIND I N
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THAT SECOND COLUWN I N THE FAR RI GHT PORTION OF EXH BI T 8.

Q AND THAT'S A TOTAL DOLLAR FI GURE?

A, OF SHI PPI NG SUPPLY EXPENSE, YES.

Q AND THEN DI D YOU CONVERT THAT TOTAL DCLLAR FlI GURE | NTO A
PER BOOK AMOUNT?

A, YES, BECAUSE WE HAVE I N TAB 18, PAGE 8, JUST THE PRI OR PAGE
FROM WHERE | WAS BEFORE, BARNES & NOBLE DI STRI BUTI ON | NCOVE
STATEMENT, |F YOU GO DOMN TO LINE 12, IT HAS "NET UNITS SOLD, "
VHI CH | S 100, 247,900, AND THAT ENTAI LS THE TH RD ENTRY IN THE
FAR Rl GHT COLUWMN FOR 1999 OF BOOKS SCOLD NET THROUGH THE

DI STRI BUTI ON CENTER

Q ALL RIGHT. SO IF I UNDERSTAND YOUR CHART CORRECTLY, THEN,
YOU, DRAW NG ON THESE DOCUMENTS, CONCLUDED THAT THE SHI PPI NG
SUPPLI ES COST PER BOOK, I N YOUR EXHI BIT 8 BEHI ND TAB 15, WAS
2. 07 CENTS PER BOCOK.

A VWHCHIS SIMPLY DI VIDI NG 2,070, 700 BY THE NUVBER OF UNI TS,
OR 100, 247, 900.

Q AND THEN WHAT' S THE LAST LI NE ON YOUR CHART, TOTAL

Pl CK- PACK AND SHI PPI NG SUPPLI ES COST PER BOOK?

A, THAT SI MPLY DEPI CTS SAVI NGS AND Pl CK- AND- PACK, | NCLUDI NG
NON- PRODUCTI VE LABOR AND SHI PPI NG SUPPLI ES, THE TOTAL COST
SAVI NGS PER UNI T BASED ON THOSE FUNCTI ONS.

Q AND ONCE YOU HAD A UNIT COST PER BOOK COF 7.84 CENTS PER
BOCOK, VWHAT DI D YOU DO NEXT W TH THAT FI GURE?

A, VELL, THE PRACTICE IS TO APPLY RDC DI SCOUNTS TO THE RETAI L
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SELLI NG PRI CE OF BOOKS. SO | HAD TO ADJUST THE PER UNI T COST
TO A SELLING PRI CE OF BOOKS | N ORDER TO GET A PERCENTAGE

DI SCOUNT THAT | COULD COMPARE TO THE RDC DI SCOUNT.

Q ALL RIGHT. NOW IF YOQU TURN TO THE VERY NEXT PAGE BEHI ND
TAB 15, YOUR EXH BI T NUMBER 9 - -

A.  YES.

Q -- IF VE CONTINUE WTH THE BARNES & NOBLE 1999, CAN YQU --
I'S THE FIGURE IN YOUR EXH BI T 9, BARNES & NOBLE 1999, MAXI MUM
COST SAVI NGS PER BOCOK, 0.0784 DOLLARS, |S THAT THE SAME FI GURE
YOU CARRY OVER FROM EXHI BI' T 8?

A.  THAT' S CORRECT.

Q AND THEN WHAT DI D YOU DO W TH THAT FI GURE I N ORDER TO
CONVERT THE UNI T COST PER BOCOK | NTO AN ACTUAL PERCENTAGE OF THE
RETAI L PRI CE OF THE BOOK?

A. | FOLLONED TWO DI FFERENT METHODS. THE | NFORMATION I N
BARNES & NOBLE DI STRI BUTI ON | NVOLVED HARDCOVER, TRADE PAPERBACK
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AND MASS MARKET BOOKS ALL LUMPED TOGETHER, AND | HAD
I NFORVATI ON ON CERTAI N OF THE AVERAGE DI SCOUNTS OFF COF THE
RETAIL PRICE WTH N THE BARNES & NOBLE SYSTEM | TSELF.

SO | ESTI MATED FOR EACH OF THREE YEARS THE AVERAGE
SUGCGESTED PRI CES, OR THE RETAIL PRI CES, | N BARNES & NOBLE, AND
I T SORT OF REPRESENTS A BLENDI NG ACROSS ALL THESE CATEGORI ES.
Q ALL RIGHT, LET'S JUST CONTINUE TO FOCUS ON 1999. THE
BLENDED AVERACE SUGGESTED RETAI L PRI CE THAT YOU HAVE FOR 1999,
THE BLENDED | S $14. 20?
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A, CORRECT.

Q TELL ME AGAIN, WHERE DI D THAT FI GURE COVE FROWP?

A VELL, THERE WAS CERTAI N | NFORVATI ON THAT GAVE, BASED ON
BARNES & NOBLE, THE VARI QUS CATEGCRI ES OF BOOKS, A PROFIT
MARKUP PERCENTAGE. THERE' S AN | NTERNAL SELLI NG PRI CE FROM
BARNES & NOBLE DI STRI BUTI ON TO THE BARNES & NOBLE STORES, AND
ONE DOCUMENT LAI D OUT THE PROFI T MARKUP | NVOLVED.

Q ALL RIGHT.

A, SO I JUST TOOK WEI GHTED AVERAGES OF THAT TO COME UP W TH AN
ESTI MATE OF THE DI SCOUNT PERCENTAGE, AND THEN BASED UPON - -
VWE' D HAVE TO GO BACKWARDS, IT'S 2 AND 3 IN MY ORI G NAL

REPORT -- FOR ME TO PRECI SELY DESCRI BE THAT.

Q | DON T WANT TO GO THROUGH THE DETAILS, BUT TH S $14. 20

FI GQURE, YOU RE SAYI NG YOU DERI VED THAT FROM BARNES & NOBLE' S
DOCUMENTS?

A. YES.

Q NOW THE NON-BLENDED RETAI L PRI CES FOR HARDCOVER, TRADE
PAPER, $18, MASS MARKET, $6, WHERE DI D THOSE FI GURES COVE FROW?
A | WASN T COVPLETELY HAPPY W TH THE BLENDED METHOD, AND SO
BASED UPON VARI QUS REPORTS FROM PUBLI SHERS, SUCH AS ON RETURNS
CENTER ANALYSES, OR BASED UPON TESTI MONY BY MR RIGE O THE
HEAD OF BARNES & NOBLE -- I'"M SORRY |F | DIDN' T PRONOUNCE THAT
RIGHT -- | T SEEMED LI KE THERE WAS A RANGE CF PRI CES PROVI DED
RANG NG FROM MAYBE $17 TO $21 OR ABOVE FOR THE AVERAGE PRI CE
FOR A HARDCOVER OR TRADE PAPERBACK.
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SO THAT' S THE $18 ESTI MATE HERE, IN EXHIBIT 9, IS
BASED ON THAT. AND SIM LARLY, BASED UPON VARI QUS TESTI MONY CR
EVI DENCE BY CALLI NG ON OTHERS, | T SEEMED LI KE A VERY
CONSERVATI VE ESTI MATE OF THE AVERAGE SELLI NG PRI CE FOR A MASS
MARKET BOOK TO BE $6.

AND SO | ACTUALLY USE THE BLENDED METHODOLOGY AS
VELL AS TRYI NG TO SEPARATE OQUT THE CATEGORIES IN TERMS OF THI S
EXHI BI T.
Q ALL RIGHT, I F WE CAN THEN GO TO THE BOTTOM LI NE, AND
LOOKI NG AT THE | NDI VI DUAL CATEGORI ES, IN TERMS OF THE PI CK- PACK
FUNCTI ON, | NCLUDI NG BOTH LABOR AND SUPPLI ES, WHAT DI D YQU
CONCLUDE WAS THE COST, ON A PERCENTAGE BASI'S, THAT | S | NVOLVED
I'N THAT FUNCTI ON, USI NG BARNES & NOBLE' S FI NANCI AL DATA FCR
1999?
A VELL, YOU CAN SEE THAT YOU GET A RATHER CONSI STENT
ESTI MATE, BASED ON THE BLENDED PRI CE, OF .55 PERCENT COST
SAVI NGS.
Q BUT LET'S FOCUS ON THE PARTI CULAR CATEGORI ES.
A, OKAY.
Q THE TRADE CATEGCRY, TRADE - - HARDCOVER TRADE PAPER
CATEGORY, WHAT ARE THE AMOUNT OF Pl CK- PACK SAVI NGS EXPRESSED AS
A PERCENTACE?
A.  FOR BARNES & NOBLE I T RANGES FROM . 37 PERCENT TO
. 44 PERCENT.
Q  OKAY, SO FOCUSI NG JUST ON 1999, THE YEAR WE' VE BEEN USI NG
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A, .44 PERCENT IS MY ESTI MATE OF MAXI MUM POSSI BLE COST SAVI NGS
BASED UPON SAVI NGS AND SERVI NG RDC S.

Q OKAY, SO TO PUT THIS I N THE CONTEXT OF YOUR TESTI MONY TODAY
AS A WHCOLE, YQU TESTI FI ED EARLI ER THAT THE RDC DI FFERENTI ALS
THAT YOU VE SEEN FOR MANY PUBLI SHERS ON TRADE BOOKS WAS

2 PERCENT?

A, CORRECT.

Q 2 PERCENT DI FFERENCE ON TRADE BOCKS.



O©CoO~NOOTE, WON -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

page

A, CORRECT.

Q VHAT WAS YOUR OPI NI ON CF THE ACTUAL AMOUNT OF COST SAVI NGS
ASSCOCI ATED W TH THE TRANSFERENCE OF THE PI CK- PACK FUNCTI ON FROM
PUBLI SHERS TO BARNES & NOBLE ON TRADE BOOKS?

A, VELL, OBVIQUSLY, THE 2 PERCENT RDC DI SCOUNT IS MJUCH, MJCH
ABOVE ACTUAL COST SAVI NGS BASED ON PI CK- AND- PACK AND SHI PPI NG
SUPPLIES. I T S FOUR OR FI VE TI MES GREATER THAN COST SAVI NGS.

Q | JUST WANT TO MAKE SURE THAT | UNDERSTAND. SO THE TRADE
COVER SAVI NGS THAT YQU ESTI MATED FOR THE PI CK- PACK FUNCTI ON WAS
.44 PERCENT, SO A LITTLE LESS THAN A HALF OF A PERCENT?

A RIGHT.

Q AS COWARED TO THE 2 PERCENT DI FFERENTI AL FOR TRADE BOCKS
AS A WHOLE?

A, THAT IS CORRECT.

Q AND HOW ABOUT FOR MASS MARKET BOCKS - -

A.  HERE WE HAVE TO CONSI DER THAT THE TYPI CAL OR STANDARD RDC
DI SCOUNTS IS 4 PERCENT, | N My ESTI MATE OF, PUBLI SHER - -
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THE REPORTER: 1" M SCRRY, COULD YQU --

THE WTNESS: WOULD I'T BE ALL RIGHT | F | STARTED
OVER AGAI N?

THE REPORTER: SURE.

THE WTNESS: FOR MASS MARKET CATEGORY BOCKS, I N
1999, My ESTI MATE OF MAXI MUM PCSSI BLE COST SAVI NGS TO
PUBLI SHERS, BASED UPON THE PI CK- AND- PACK AND SHI PPI NG SUPPLY
EXPENSES, IS 1.31 PERCENT; AND WE HAVE TO COVPARE THAT TO THE
4 PERCENT RDC DI SCOUNT THAT' S STANDARD FOR MASS MARKET BOOKS.
BY MR DEBRUI N:
Q NOW AGAIN, |F WE RE DEALI NG WTH A PUBLI SHER THAT | S NOT A
FREE FREI GHT PUBLI SHER, AN F. O.B. PUBLI SHER, ARE THERE ANY
FUNCTI ONS OTHER THAN THE PI CK- PACK FUNCTI ON, BOTH THE LABOR AND
THE SUPPLI ES, THAT YOU BELI EVE THE PUBLI SHER SAVES BY SHI PPl NG
BOOKS TO AN RDC?
A NO
Q SO FOR A NON- FREE FRElI GHT PUBLI SHER, ARE THE AMOUNTS THAT
YQU VE | DENTI FI ED HERE -- AND AGAIN, |'M JUST FOCUSED ON BARNES
& NOBLE FOR 1999 -- IS TH S YOUR OPI NION OF THE TOTAL AMOUNT OF
COST SAVI NGS A NON- FREE FREI GHT PUBLI SHER WOULD SAVE BY REASON
OF SHI PPI NG BOOKS TO AN RDC AND TRANSFERRI NG THAT PI CK- PACK
FUNCTI ON FROM | TS OWN WAREHOUSE TO THE DEFENDANTS WAREHOUSE?
A THISIS AS GOCD AS I T GETS.
Q SO THE ROUGH COVPARI SONS ARE, JUST SO THAT WE' RE CLEAR, ON
TRADE BOOKS I T'S ABOUT A HALF OF 1 PERCENT COVPARED TO A
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DI FFERENTI AL OF 2 PERCENT; FOR MASS MARKET BOOKS, A SAVI NGS OF
1.3 PERCENT AS OPPOSED TO A DI FFERENTI AL OF ABOUT 4 PERCENT.
A, CORRECT.
Q NOW | DON' T WANT TO GO THROUGH I T TODAY | N THE SAME
DETAIL, BUT DID YOU DO A SI M LAR ANALYSI S LOOKI NG AT WALDEN S
DATA?
A ITS SIMLAR OR G NALLY | HAD | NFORVATION I N 1997 FOR THE
WALDEN WAREHOUSE | N CALI FORNI A, AND SO | DI D AN ESTI MATE, AND
THERE | S SI MPLY ONE PAGE OF THE COST SUMVARY THAT GAVE THE
Pl CK- AND- PACK EXPENSE AND THE SHI PPI NG SUPPLY EXPENSE, AND I
UTI LI ZED THOSE.

I MGHT ADD, | MADE ONE ADJUSTMENT THAT, BASED UPON
THE | NFORMATI ON THAT | HAD FROM WALDEN, THE SHI PPI NG SUPPLY
UNI T COST SEEMED VERY, VERY LOW TO ME, BASED UPON THEI R DATA.
I T MAY NOT HAVE REALLY BEEN ACTUAL SHI PPI NG SUPPLI ES USED I N
FULFI LLI NG NON- CARTON LOT ORDERS. | T MAY HAVE BEEN SUPPLI ES
YOU USED UP BY THE WAREHOUSE LABORERS I N SOMVE FASHI ON, BUT IT
IS .0089 CENTS. SO I NSTEAD OF USI NG THAT, | USED THE BARNES &
NOBLE ESTI MATE OF SHI PPI NG SUPPLY SAVI NGS OF OVER 2 CENTS TO
COVE UP WTH MY ESTI MATE OF COST SAVI NGS.

THEN, BASED UPON A SPREADSHEET THAT A MR COX HAD I N
H S WORK FOR THE DEFENDANTS, | T PROVI DED A BUNCH OF DATA FOR
THE WALDEN TENNESSEE WAREHOUSE | N 1997. SO IN My REBUTTAL
REPORT, | USED | NFORVATI ON I N THAT, AND ALSO ADJUSTED | T BASED
UPON NON- PRODUCTI VE LABOR COST SAVINGS, TOO. BUT THE TWO
155
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RESULTS ARE PRETTY SI M LAR.

Q AND JUST FOR THE RECORD, DOCTCOR, COX, WAS HE AN EXPERT
EMPLOYED BY BORDERS?

A. | BELI EVE SO

Q AND SO YQU USED SOVE DATA -- HE HAD MORE EXTENSI VE DATA
FROM A WALDEN FACI LI TY | N TENNESSEE?

A | T LOOKED MORE COVPLETE THAN WHAT | HAD FOR CALI FORNI A,
YES.

Q AND SO YQU THEN USED THAT DATA.

A.  YES.

Q NOWAGAIN, JUST TO JUMP TO THE BOTTOM LI NE, USI NG THE
WALDEN DATA FOR 1997, WHAT WAS SUGGESTED TO YOU AS THE NMAXI MUM
AMOUNT OF PUBLI SHER COST SAVI NGS ON TRADE BOOKS RESULTI NG FROM
THEI R PERFORVANCE COF THE PI CK- PACK FUNCTI ON?

A MY ESTI MATE | S . 33 PERCENT.

Q SOIT S SLIGHTLY LOAER THAN YCUR ESTI MATE USI NG BARNES &
NOBLE' S DATA?

A.  YES.

Q BUT AGAIN, HOW DCES THAT ESTI MATE COVPARE TO THE BASI C
TRADE DI FFERENTI AL THAT WE' VE TALKED ABCUT?

A |IT WOULD BE ElI THER 2 PERCENT TYPI CAL RDC DI SCOUNT FOR
HARDCOVER AND TRADE PAPERBACK COVPARED TO THE . 33 PERCENT.

Q  AND USI NG THE WALDEN DATA, WHAT WAS YOUR ESTI MATE OF COST
SAVI NGS TO PUBLI SHERS FOR MASS MARKET BOOKS?

A. .99 PERCENT.
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Q AND AGAIN, VIE' RE JUST LOCKI NG AT THE PI CK- PACK FUNCTI ON,
NOT YET LOOKI NG AT FREI GHT.

A, EXACTLY.

Q NOW IN, FINALLY, PERFORM NG THI S ANALYSI S FOR BORDERS, DI D
YOU MAKE ANY -- HOW DI D YOU GO ABOUT CONDUCTI NG THI S ANALYSI S
LOOKI NG AT BORDERS DATA?

A VELL, FOR BORDERS, | DI D NOT HAVE FI NANCI AL | NFORVATI ON ON
THEI R DI STRI BUTI ON CENTER OPERATI ONS LIKE | DI D FOR BARNES &
NOBLE AND WALDEN. AND ALSO, BECAUSE THE FLOW THROUGH CENTERS
THAT BORDERS USES COPERATE DI FFERENT THAN TRADI TI ONAL WAREHOUSES
AND THAT OTHER OF | TS ORGANI ZATI ONS, AS VEELL, OPERATE

DI FFERENTLY THAN PUBLI SHER WAREHOUSES, | DECI DED TO RELY ON
WALDEN DI STRI BUTI ON COST CENTER DATA AND EMBRACE I T FOR
BORDERS, W TH ONE ADJUSTMENT.

Q  AND WHAT WAS THAT ADJUSTMENT THAT YOU MADE?

A AS | DI SCUSSED BEFORE, BARNES & NOBLE GETS THEI R RDC ORDERS
I N CARTON CORDERS, AND SO DOES WALDEN BOCKS. A SI ZEABLE AMOUNT
OF ORDERS BORDERS RECEI VES THROUGH | TS FOUR FLOW THROUGH
CENTERS ARE NON- CARTON LOT QUANTI TIES, AND THERE'S BEEN A LOT
OF EVI DENCE TO SUGGEST OBVI QUSLY THAT COSTS MORE, AND SO THERE
WOULD BE LESS PI CK- AND- PACK SAVI NGS FOR PUBLI SHERS AS A RESULT,
AND - -

Q WHEN YQU SAY -- SCRRY TO CUT YQU OFF, BUT JUST TO KEEP THE
RECORD CLEAR, YQU SAID THERE' S A SI ZEABLE AMOUNT OF ORDERS THAT
BORDERS RECEI VES THAT ARE NOT | N CARTON QUANTITIES. DI D YOQU
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HAVE ANY EVI DENCE OF THE APPROXI MATE AMOUNT OF ORDERS THAT
BORDERS RECEI VES THAT ARE NOT | N CARTON QUANTI TI ES?

A. YES, IN PARTI CULAR, ROBIN WAGNER | S THE V. P. OF

| NTERNATI ONAL MERCHANDI SI NG | N THE BORDERS ORGANI ZATI ON, AND
SHE | NDI CATED THAT WHI LE CERTAI N PUBLI SHERS MAY HAVE ESTI MATED
TH S TO BE GREATER, A 30 PERCENT ESTI MATE OF THE AMOUNT OF
ORDERS | N NONF CARTON QUANTI TI ES I N THE BORDERS SYSTEM IS MORE

I N THE BALLPARK.

Q NOW W TH RESPECT TO ORDERS FROM A PUBLI SHER THAT ARE NOT

I N CARTON QUANTI TIES, IS THERE ANY TRANSFERENCE OF COSTS OR ANY
COSTS SAVI NGS TO PUBLI SHERS | N PACKI NG THOSE ORDERS GO NG TO A
BORDERS RDC?

A, THERE WOULD BE SOME, BUT BECAUSE | F YOU ACCEPT THE

30 PERCENT, THAT MEANS 70 PERCENT OF THE ORDERS RECEI VED AT
BORDERS FACI LI TIES ARE I N CARTON LOT ORDERS, BUT THERE WOULD BE
LESS PI CK- AND- PACK SAVI NGS FOR A PUBLI SHER | N DEALI NG W TH
BORDERS THAN THERE WOULD BE | N DEALI NG W TH WALDEN.

Q SO HOW DI D YOU GO ABOUT PREPARI NG AN ESTI MATE OF THE COST
SAVI NGS TO PUBLI SHERS WHO ARE DEALI NG W TH BORDERS?
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A. | TOOK A SI MPLE APPROACH. | JUST TOOK THE COST SAVI NGS
ASSOCI ATED W TH PI CK- AND- PACK FOR WALDEN AND REDUCED | T BY
30 PERCENT, AND USED THOSE FI GURES FOR BORDERS.

Q AND I S THAT ALSO SET FORTH IN EXHI BIT 9?

A.  THAT' S CORRECT.

Q SO AGAIN, JUST GO NG TO THE CONCLUSI ONS, WHAT DI D YQU
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CONCLUDE, BASED ON YOUR ANALYSIS, AS AN APPROXI MATE ESTI MATE OF
THE AMOUNT OF PUBLI SHER COST SAVI NGS RESULTI NG FROM SHI PPI NG TO
BORDERS RDC' S, LOOKI NG FI RST AT TRADE BOOKS?

A IT'S .23 PERCENT.

Q AND WHAT WAS YCUR ESTI MATE OF THE PUBLI SHER COST SAVINGS I N
SHI PPI NG MASS MARKET BOCKS TO BORDERS?

A. .7 PERCENT.

Q AND THI'S, AGAIN, IS JUST FOCUSED ON THE PI CK- PACK FUNCTI ON.
A R GHT.

Q NOW YQU VE TESTI FI ED REGARDI NG YOUR LI ST OF FUNCTI ONS
THAT, FOR FREE FREI GHT PUBLI SHERS, THERE ARE ADDI TI ONAL

SAVI NGS, |S THAT CORRECT?

A.  ESPECIALLY IF THEY DON' T PAY A FREI GHT ALLOMANCE, OR I F
THEY DON' T PAY A FREI GHT ALLOMNCE, | GUESS | SHOULD SAY.

Q CAN YQU DESCRI BE BRI EFLY HOW YOU VEENT ABOUT TRYI NG TO --

DI D YOU ATTEMPT TO ESTI MATE THE AMOUNT OF FREI GHT SAVI NGS THAT
A FREE FREI GAT PUBLI SHER WOULD SAVE BY SHI PPI NG TO A

DI STRI BUTI ON CENTER AS OPPOSED TO A STORE?

A YES, | DD

Q CAN YQU FI RST DESCRI BE FOR THE RECORD, FOR THE COURT, WHY
ARE THERE FREI GHT SAVI NGS WHEN YOU RE SHI PPI NG TO AN RDC AS
OPPOSED TO SHI PPI NG TO | NDI VI DUAL STORES?

A VELL, IF YOU GET AN ORDER FOR A THOUSAND BOOKS FROM -- AND
I T COVERS 200 STORES, | NSTEAD OF HAVI NG TO DI RECT 200 ORDERS TO
THE | NDI VI DUAL STORES, YQU JUST TAKE THE WHOLE SHI PMENT OF A
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THOUSAND AND SHI P I T TO ONE LOCATI ON, THE RDC, AND SO THERE ARE
SI GNI FI CANT COST SAVI NGS | N FREI GHT ASSOCI ATED W TH THAT FOR A
FREE FREI GHT PUBLI SHER, POTENTI ALLY.

Q AND HOW DI D YOU GO ABQUT TRYI NG TO ESTI MATE THE EXACT
AMOUNT OF THOSE FREI GHT SAVI NGS FOR A FREE FREI GHT PUBLI SHER?
A. | DIDIT SEPARATELY FOR EACH ORGANI ZATI ON.  FI RST, FOR
BARNES & NOBLE, MR LICHTENSTEIN IS A VICE PRESIDENT I N THE
BARNES & NOBLE ORGANI ZATI ON, AND HE TESTI FI ED THAT I T COSTS
PUBLI SHERS ROUGHLY 3 TO 4 CENTS PER POUND TO SHI P PRODUCTS | NTO
THE RDC;, AND THEN HE ALSO TESTI FI ED THAT I T COSTS BARNES &
NOBLE ROUGHLY 18 CENTS PER POUND TO SHI P THEI R BOOKS TO

I NDI VI DUAL STORES, AND OBVI QUSLY, YOU RE SHI PPI NG SVALLER
QUANTI TIES, AND THE H GHER THE NUMBER OF PCUNDS | N A SH PMENT,
THE LOVNER THE FREI GHT COST PER UNIT.

Q AND LET ME JUST STOP YOU THERE. | S THAT TYPICAL IN

DI STRI BUTI ON, GENERALLY, THAT LARGER SHI PMENTS ARE -- HAVE
LOVNER FREI GHT COSTS PER POUND THAN SMALLER SHI PMENTS?

A, THAT' S GOSPEL, YEAH

Q OKAY. AND JUST TO FI X THESE NUMBERS, THE COST OF SHI PPI NG
I NTO THE RDC, THE LARCGER SHI PMENTS, WHAT WAS YOUR EVI DENCE THAT
YOU RELIED ON I N TERM5 OF THE COST PER POUND FOR THOSE

SHI PMENTS?

A.  THERE MAY HAVE BEEN OTHERS, BUT | LARGELY RELI ED ON

TESTI MONY BY MR LI CHTENSTEI N OF BARNES & NOBLE THAT THAT WOULD
COST BETWEEN 3 AND 4 CENTS PER POUND.
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. OKAY. AND HOW DI D THAT COVPARE TO COSTS FCR SHI PMENTS
Rl GHT TO STORES?
A, VELL, AS | WAS BEG NNI NG TO SAY, THERE -- MR LI CHTENSTEI N
I NDI CATED THAT ROUGHLY I T COST 18 CENTS PER POUND TO SEND
SHI PMENTS FROM THE RDC TO THE | NDI VI DUAL STORES.
Q THOSE ARE SHI PMENTS FROM BARNES & NOBLE' S RDC TO BARNES &
NOBLE STORES?
A RIGHT. SOI DIDN T -- | LOCKED AT THAT, BUT | WANTED TO
LOOK AT MORE THAN JUST THAT. SO THERE WAS OTHER EVI DENCE THAT
THE COST THAT PUBLI SHERS | NCURRED PER POUND OF SENDI NG ORDERS
FROM THEI R WAREHOUSE TO THE | NDI VI DUAL STORES, | THI NK THE
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RANGE WAS 18 CENTS TO ALMOST 21 CENTS.

AND SO BEI NG AGAI N, WANTI NG TO BE GENERQUS, |
GQUESS, | TOOK THE ESTI MATE OF PUBLI SHER COST PER POUND, DROP
SHI PPI NG TO BE ABOUT . 2093, AND THEN I TOOK THE MEDI AN OF
MR LI CHTENSTEIN' S ESTI MATE OF 3 AND 4 CENTS TO SHI P TO THE
RDC, AND SO IT'S LIKE .2093 MNUS 3.5 CENTS, AND I T COVES OQUT
ROUGHLY A SAVINGS OF 17.4 CENTS PER POUND.
Q VWHERE DI D YOU SEE THE EVI DENCE OF SHI PPI NG COSTS OF . 20937
A, 1'"D HAVE TO -- | CAN T REMEMBER SPECI FI CALLY, BUT I T WAS
EVI DENCE REGARDI NG -- EI THER TESTI MONY OR RECORDS REGARDI NG
WHAT | T COSTS PUBLI SHERS TO DROP- SH P ORDERS PER PCUND FROM
THEI R WAREHOUSE TO | NDI VI DUAL STORES.
Q WAS THAT THE HI GHEST FI GURE YOU HAD SEEN I N TERMS OF
PUBLI SHER CCSTS | N SHI PPI NG FROM PUBLI SHER WAREHOUSE DI RECTLY
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TO STORES?
A, THAT' S CORRECT.
Q AND SO YQU USED THAT HI GHEST FI GURE YOU HAD SEEN CF . 2093,
AND COMPARED I T TO THE COSTS FOR SHI PPI NG FROM THE PUBLI SHER TO
THE RDC.
A R GHT.
Q AND AGAI N, WHAT WAS THE DI FFERENCE, THEN, BETWEEN THOSE TWO
FI GURES, ABOUT?
A 1T WAS ROUGHLY 17 AND- A-HALF CENTS, RI GHT AROUND THERE, PER
POUND.
Q NOW DOES THAT SAVI NGS PER POUND APPLY TO BOTH TRADE BOOKS,
MASS MARKET BOOKS? DCES | T MATTER WHAT KIND OF BOOKS YOU RE
DEALI NG W TH WHEN YOU RE TALKI NG ABOUT FREI GHT?
A. YES, BECAUSE WEI GHT VARI ES ACROSS CATEGORI ES. YQU HAVE TO
MAKE AN ADJUSTMENT BASED UPON THE WEI GHT OF THE TYPI CAL BOOK.
Q OKAY, SO IT MATTERS WHEN YOU RE LOCKI NG AT THE UNIT -- THE
ALLOCATI ON OF THAT TO A PARTI CULAR UNIT.

HOW ABCQUT JUST SHI PPI NG A POUND OF TRADE BOOKS AND
SHI PPI NG A POUND OF MASS MARKET BOOKS, OR A HUNDRED POUNDS?
DOES | T MATTER WHAT THE BOOKS ARE | N TERM5 OF WHAT THE PER
POUNDAGE SHI PPI NG COST | S?
A. NOT PER PCUND. THE CUBE M GHT AFFECT IT, THE SIZE OF THE
BOXES, BUT NOT PER POUND.
Q DID YOU, THEN, AFTER YOU DERI VED YOUR ESTI MATE OF THE
AMOUNT OF SAVI NGS PER POUND, DI D YOU TRANSLATE THAT INTO A UNIT
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COST BASI S?
A RIGIT. THERE IS -- | READ SOVE STUDI ES THAT SUGCGESTED - -
OR SOME TESTI MONY THAT SUGGESTED THAT THE AVERAGE PRI CE (SI Q)
OF A HARDCOVER AND TRADE PAPERBACK BOOK WOULD HAVE BEEN ARCUND
1.17 POUNDS, AND | ALSO LOCKED AT EVI DENCE THAT SUGGESTED THAT
THE AVERACGE WVEI GHT OF A MASS MARKET BOOK WOULD HAVE VEENT - -
BEEN ARCUND . 52 POUNDS.

SO | EMBRACED THOSE ESTI MATES AND SI MPLY TOOK THE
SAVI NGS PER POUND TI MES THE WEI GHT, TO COME UP WTH A PER UNI'T
COST SAVI NGS, BASED ON FREI GHT, FOR THE TWO CATEGORI ES OF
BOCKS.
Q OKAY. SO YOQU HAD AN ESTI MATE OF THE DI FFERENTI AL, YOU HAD
I NFORVATI ON ABOUT HOW MUCH DI FFERENT KI NDS COF BOOKS WEI GH, AND
THEN YOU COVPUTED SEPARATE PER UNI T FREI GHT SAVI NGS FOR TRADE
BOOKS AND MASS MARKET BOOKS.
A, THAT' S CORRECT.
Q AND THEN FOR FREE FREI GHT PUBLI SHERS, WHAT DI D YOU DO W TH
THAT DATA, W TH THE PREVI QUS DATA YOU HAD CALCULATED FOR THE
Pl CK- AND- PACK SAVI NGS?
A. | ADDED THAT TOGETHER TO GET THE PER UNIT COST SAVI NGS FOR
Pl CK- AND- PACK SHI PPI NG SUPPLI ES AND FREI GHT, AND THEN | --

. LET ME ASK YOU TO LOOK AT EXH BI T NUMBER 10 OF TRI AL

EXH BIT 1969, WHICH | S BEHI ND TAB 15.
A. YES.
Q CAN YQU I DENTI FY FOR THE COURT WHAT IS SET FORTH ON YOUR
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EXH BI T NUMBER 107
A TH'S PROVI DES THE MAXI MUM POTENTI AL FULFI LLMENT
DI STRI BUTI ON AND FREI GHT COST SAVI NGS TO PUBLI SHERS FROM USI NG



©O©o~NO O~

10

12
13
14
15
16
17
18
19
20
21
22
23
24

page

©o~NoOUAWNE

RDC S, AND THI S | S MOST RELEVANT, AGAIN, FOR FREE FREI GHT
PUBLI SHERS WHO ARE NOT PAYlI NG ANY FRElI GHT ALLOWANCE.

Q SO TH S CHART SETS FORTH THE COMVBI NATI ON, | F | UNDERSTAND
YOUR ANSWER, OF THE PI CK- PACK SAVI NGS THAT YOU VE PREVI QUSLY
DESCRI BED, THE FREI GHT SAVI NGS THAT YOU VE JUST DESCRI BED

BRI EFLY, AND THEN COVBI NE THEM TOGETHER TO SET FORTH THE

MAXI MUM COST SAVI NGS PER BOOK FOR BOTH TRADE BOCKS AND MASS
MARKET BOOKS.

A, THAT' S CORRECT.

Q AND AGAIN, YOQU DID THI S SEPARATELY USI NG THE DATA FOR EACH
OF THE DEFENDANTS, OR FOR BARNES & NOBLE, WALDEN AND BORDERS?
A, CORRECT.

Q NOW FOR BARNES & NOBLE, YOU JUST DESCRI BED THE FREI GHT
SAVI NGS AND HOW YOU CONVERTED THOSE FREI GHT SAVINGS | NTO A UNI'T
COST. WHAT WERE THE MAXI MUM COST SAVI NGS PER BOCK THAT YOU
FOUND USI NG THE BARNES & NOCBLE DATA?

A.  FOR HARDCOVER AND TRADE PAPERBACK, | T'S 1.57 PERCENT.

FOR -- AND THHS IS I N THE FAR RI GHT- HAND COLUW OF EXHI BI T 10.
AND FOR MASS MARKET FOR BARNES & NOBLE I T'S 2. 82 PERCENT.

Q ALL RIGHT, AND THAT'S USI NG THE AVERAGE SUGGESTED RETAI L
PRI CES THAT YQU | DENTI FI ED PREVI QUSLY?

A, CORRECT.
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Q SO AGAIN, FOR NOW A FREE FREI GHT PUBLI SHER, HOW DI D THE
TOTAL SAVI NGS, | NCLUDI NG BOTH PI CK- AND- PACK SAVI NGS AND FREI GHT
SAVI NGS5, COVPARE FOR TRADE BOOKS TO THE DI FFERENTI ALS THAT YQU
| DENTI FI ED AT THE BEG NNI NG THAT EXI ST FOR RDC DI SCOUNTS FOR
TRADE BOOKS?
A VELL, LET'S TAKE TWD SCENARI CS. FOR A FREE FREI GHT
PUBLI SHER WHO IS NOT PAYI NG ANY FRElI GHT OQUT ALLOMANCE, YQU D
COWPARE 1.57 TO 2 PERCENT.

I F, ON THE OTHER HAND, YOU HAVE A FREE FREl GHT
PUBLI SHER PAYI NG 1.1 PERCENT FRElI GHT ALLOMNCE, WHICH I S
TYPI CAL I N A BARNES & NOBLE ORGANI ZATI ON, YOU D ACTUALLY
COVPARE THE 1.57 PERCENT TO 3 PERCENT, AND THAT ALSO OCCURS I N
BORDERS FCOR SI MON & SCHUSTER AND HARPER- COLLI NS, TWO OF THE
LARGEST FREE FREI GAT PUBLI SHERS, AND THERE COULD BE OTHERS,
TOO.
Q ALL RIGHT, SO YOUR CONCLUSI ON IS THAT THE SAVINGS FOR A
FREE FREI GHT PUBLI SHER ARE LESS ON TRADE BOOKS EVEN THAN THE
2 PERCENT, --
A CORRECT.
Q -- CERTAINLY LESS | F THE DEFENDANTS ARE GETTI NG AN
ADDI TI ONAL FREI GHT ALLOWANCE, TAKING I T TO 3 PERCENT.
A, EXACTLY.
Q HOW ABOUT MASS MARKET BOOKS?
A AND THE BOTTOM LI NE HERE | S 2. 82 PERCENT, AND SO | F YQU
HAVE A FREE FREI GHT PUBLI SHER NOT PAYI NG A FREI GHT ALLOWANCE,
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I T WOULD BE 2. 82 PERCENT COWPARED TO 4 PERCENT, WHICH IS STILL
QU TE A BIT UNDER. |IF IT'S A FREE FREI GAT PUBLI SHER PAYI NG A
FREI GHT OQUT ALLOWANCE, | T WOULD BE THE 2. 82 PERCENT COVPARED TO
5 PERCENT.

Q NOW CAN YOU DESCRI BE BRI EFLY THE EXERCI SE YOU VENT THROUGH
FOR FREI GAT FOR THE BORDERS DEFENDANTS? WAS | T THE SAME

EXERCI SE?
A.  THERE WAS TESTI MONY BY A WALDEN EMPLOYEE ON FREIGHT -- |I'M
TRYI NG TO REMEMBER WVHO I T WAS. |' M SCRRY, BUT MY MEMORY | S

FAI LI NG ME HERE. BUT HE TESTI FI ED THAT TYPI CALLY | T COSTS
PUBLI SHERS ABOUT 7 AND- A- HALF PERCENT -- 7 AND-A-HALF CENTS PER
POUND TO GET BOOKS | NTO THE BCORDERS RDC S, AND HE TESTI FI ED
THAT I'T COSTS PUBLI SHERS AROUND 25 CENTS TO SHI P FROM THEI R
WAREHOUSES TO THE | NDI VI DUAL STORES.

AND SO | BASI CALLY TOOK THOSE NUMBERS, AND AGAI N,
I TS I NTERESTI NG THAT YOU RE STILL RI GHT AROUND THE COST
SAVI NGS OF 17 AND A- HALF CENTS OR SO AND SO THAT' S THE
APPROACH | TOOK W THI N THE BORDERS ORGANI ZATI ON.
Q SO FOR SOVE REASQN, BORDERS ESTI MATES OF THE COSTS COF
FREI GHT BEI NG MOVED | NTO THEI R RDC WAS HI GHER THAN THE COSTS
FOR BARNES & NOBLE BRI NG NG BOOKS | NTO THEI R RDC.
A, THAT MAKES SENSE, BECAUSE AS MR PFEFFER, NORMALLY -- HEAD
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OF | NGRAM AND WTH A LOT OF EXPERI ENCE, HE TESTI FI ED TYPI CALLY
PUBLI SHERS HAVE A S| NGLE WAREHOUSE | N THE NORTHEAST, AND BARNES
& NOBLE, AS MOST -- FOR MOST OF THIS TI ME, HAD A SINGLE
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WAREHOUSE | N NEW JERSEY; WHEREAS WALDEN AND BORDERS HAVE THEI R
DI STRI BUTI ON CENTERS | N ANOTHER AREA OF THE COUNTRY. SO IT
DOESN T SURPRI SE ME THAT THE FREI GHT | N COST FOR BORDERS WOULD
BE LONER THAN THE FREI GHT I N COST I NTO THE RDC FOR -- DID | SAY
THAT RIGHT? THE FREIGHT I N COST FOR BARNES & NOBLE WOULD BE
LOAER THAN THE FREI GHT I N COST FOR THE BORDERS ORGANI ZATI ON.

Q BUT THEN YOU ALSO FOUND EVI DENCE THAT THE COST OF SHI PPI NG
FROM THE BORDERS WAREHOUSES TO THEI R STORES WAS ALSO SLI GHTLY
H GHER

A YEAH, THAT | -- | REALLY CAN T EXPLAI N.

Q BUT I N ANY EVENT, THE DI FFERENTI AL FREI GHT SAVI NGS WAS
APPROXI MATELY THE SAME, 17 AND- A- HALF CENTS?

A, CORRECT.

Q AND THEN DI D YOU ADD THAT FOR THE BORDERS DEFENDANTS TO THE
Pl CK- PACK SAVI NGS YOU HAD PREVI QUSLY FOUND?

A YES
Q ONTH S EXH BIT 10?
A. YES.

Q AND JUST TO STATE YCUR CONCLUSI ONS, WHAT, THEN, WAS YOUR
ESTI MATE OF THE MAXI MUM PUBLI SHER COST SAVI NGS FOR FREE FREI GHT
PUBLI SHERS FOR TRADE BOOKS SHI PPED TO THE WALDEN RDC?

A | T WOULD BE 1.47 PERCENT COVPARED TO 2 PERCENT FOR FREE
FREI GHT PUBLI SHERS NOT PAYI NG A FREI GHT OQUT ALLOWANCE, AND

1. 47 PERCENT COVPARED TO 3 PERCENT FOR THOSE FREE FREI GHT

PUBLI SHERS PAYI NG A 1 PERCENT FREI GHT OUT ALLOWANCE.
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Q AND WHAT WAS YOUR CONCLUSI ON ON MASS MARKET BOOKS SHI PPED
TO THE WALDEN DI STRI BUTI ON CENTERS? WHAT WAS THE MAXI MUM
SAVI NGS YOU FQUND?
A, 2.51 PERCENT COMPARED EI THER TO 4 OR 5 PERCENT.
Q AND HOW ABQUT FOR BORDERS, JUST AGAIN, TO GO TO THE BOTTOM
LI NE, WHAT WAS YOUR CONCLUSI ON AS TO THE MAXI MUM COST SAVI NGS
ON TRADE BOCKS?
A, 1.37 PERCENT, COWMPARED ElI THER TO 2 OR 3 PERCENT.
Q AND FOR MASS MARKET BOOKS?
A, 2.21 PERCENT, COWPARED EI THER TO 4 OR 5 PERCENT.

THE COURT: SOUNDS LI KE A GOOD STOPPI NG PLACE.
WE' LL RECESS TILL 9:00 O CLOCK TOMORROW MORNI NG

THE CLERK: ALL RI SE.

( PROCEEDI NGS CONCLUDED FOR THE DAY AT 2:00 P.M)



