APPENDIX C – Representations and Warranties Which a Community Should Require a Major Retailer to Sign as a Condition to Obtaining Requested Approval(s)

The following provisions are suggested for inclusion in a document, which should be required of major retailer and other applicants for approval to construct a new store in your area. It is highly recommended that you have your town or other attorney review the form and put it into an appropriate form for use by the town with all such applicants (to avoid charges of discriminatory treatment). The document should be prepared so that the applicant is representing as material representations and warranting (i.e., promising to be true), the statements or other information provided in the form by the applicant. Material representations can be the basis for an action for fraud to be able to undo any approvals granted by reason of the fraud; and warranties can be the basis for an action for damages based on breach of promise (or warranty). Wouldn’t it be great if the legal principle underlying Martha Stewart XE "Stewart, Martha" ’s prosecution (non-sworn lying to a government XE "government"  investigator) applied to these applicants, especially because their statements are going to be required under oath.

Some of the recommended provisions to be considered are:


An interrogatory asking for a description of any promises or payments or special deals made or offered to anyone with respect to this proposed store or any possible store in the area

An interrogatory asking for information about the major retailer’s dealings with other towns, including any projections of tax or other payments to be made to the town and the actual payments received by the town, and about any projections of town costs relating to the project and the actual costs incurred by the town, both as to construction and as to the post-construction period

An interrogatory asking for the identification of each person who on behalf of the major retailer or the proposed store has had contact with any governmental officials of the town during the preceding 3 years.

An interrogatory asking for a copy of any studies showing the criminal rate in a town before and after the opening of a new Wal-Mart XE "Wal-Mart"  or Sam’s Club XE "Sam’s Club"  store (or store of other applicant).

An interrogatory asking for a copy of any study of local property values before and after the opening of a new Wal-Mart XE "Wal-Mart"  or Sam’s Club XE "Sam’s Club"  store (or store of other applicant).

An interrogatory asking about the annual number of suppliers which went into bankruptcy after starting to deal with Wal-Mart XE "Wal-Mart"  or Sam’s Club XE "Sam’s Club"  and any procedures with which Wal-Mart tries to avoid bankrupting its suppliers.

An interrogatory asking about the total number of retail buildings which have been vacated by the applicant and the status of such building at the end of 1, 2 and 5 years. The town might wish to require a performance bond to ensure that if the building is vacated and not put back into full use by the end of 12 months that the performance bond can be used to either demolish the building or make it more presentable for new use, whichever is more suitable.

An interrogatory asking for information about the major retailer required to be assembled under the Sarbanes-Oxley XE "Sarbanes-Oxley"  corporate governance statute, especially concerning the prices at which the major retailer is purchasing its goods from its manufacturer XE "manufacturers:manufacturer"  suppliers (with such information to be provided in confidence and used only as permitted in the agreement under which the information would be supplied. Specifically, you might ask for a description of the controls to ensure that the applicant is not purchasing its goods at discriminatory or, worse, below-cost prices in violation of the Robinson-Patman Act XE "Robinson-Patman Act"  or Sherman Act XE "Sherman Antitrust Act" . The Sarbanes-Oxley Act (2002) XE "Sarbanes-Oxley:Act of 2002"  requires each public corporation to have an Audit Committee made up of independent individuals which committee makes sure the corporation is in compliance with various laws (where the violation of which could be materially adverse to the company’s financial interests), including the Robinson-Patman Act. It seems clear to me that none of the major retailers XE "retailers"  will be able to pass an audit of the issue of whether the manufacturers XE "manufacturers"  are selling to the major retailer at discriminatory, unlawful prices, and at prices which are below the manufacturers’ direct cost.

Also, you might want to add interrogatories designed to elicit information about:

Healthcare XE "healthcare"  costs of the community for employees of the applicant

Whether female employees and employees over 40 years of age are given equal opportunities

The average wage for the lowest-paid workers and the average number of hours worked per week

The average benefits if any paid to the lowest half of the applicant’s employees

Any promises made by the applicant to towns that sales taxes XE "tax"  would revert to the town after so many years, where the applicant moved out of the town within a year or two before or after such provision was to kick in for the town, thereby depriving the town of its expected sales tax XE "tax:sales tax"  revenue. See the Cathedral City, California controversy involving Wal-Mart XE "Wal-Mart" . A description of what transpired together with a warning about dealing with Wal-Mart is set forth in American City & County, as follows:

For example, only about half of Wal-Mart XE "Wal-Mart" 's employees receive benefits. Worse, Wal-Mart's “culture encourages employees to turn to taxpayer-funded assistance,” according to a recent episode of the television XE "television"  program, “Bill Moyers Now.” One former Wal-Mart manager who was interviewed by Moyers said that the company expects its managers to direct employees to seek public assistance. He said the company taught its managers how to “take full advantage of the ministries, the civic organizations, tax-based organizations, and subsidy organizations” for food or health care.

The Moyers report also featured a chilling story of how Wal-Mart XE "Wal-Mart"  closed its Cathedral City, Calif., store and reopened in another community close by — only after the city completed its end of an agreement to pay the retailer $1.8 million for the building and other expenses. Now, instead of receiving an anticipated $1 million annually in sales tax XE "tax:sales tax"  revenues XE "revenue:sales tax revenues" , the city expects only to see about $500,000 total. See:

 http://www.americancityandcounty.com/mag/government XE "government" _dont_scrooged/
Finally, any other questions which come to mind, to try to provide leads for wrongdoing and facts which could be used to justify your opposition to the proposed store.

