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Carl E. Person, acting pro se, as and for his complaint, respectfully alleges as follows:

Parties

1.
Plaintiff, Carl E. Person (hereinafter, the “Plaintiff”), is an attorney, and has his office at 325 W. 45th Street, New York, NY 10036-3803. Also, Person resides in the City, County and State of New York.

1A.
Plaintiff has commenced this action as a New York and New York City taxpayer, and as a citizen of New York whose constitutional rights are being infringed by the activities alleged in this Complaint, and as a private attorney general to enforce rights of others similarly situated.

2.
Defendant, New York State (hereinafter, “NYS”), has its Executive Offices at c/o Governor George E. Pataki, The Executive Chamber, The Capitol, Albany NY 12224.   New York State has overall responsibility for the illegal prohibition of gambling in New York, through selective enforcement of the irrational and unlawful New York Constitutional provision Article I, Section 9(1), in furtherance of the monopolized areas of gambling that New York has created and is attempting to maintain for itself (lotteries, racetrack and off-track wagering, and slot-machines in support of racetrack operations), and casino-participation revenues with Indian casinos being given a state monopoly on casino gambling, hereinafter, “New York’s Gambling Policy”.  As a result, New York’s Gambling Policy includes special legislation enabling some types of private enterprise to participate, on a for-profit basis, in New York gambling, including (i) an estimated 30 casino cruise lines, (ii) owners of most of the 3 thoroughbred and 7 harness racetracks in New York, (iii) 17,000 for-profit businesses (and their commissioned employees) sharing in 6% of the gross New York Lottery revenues; and the 5 for-profit Indian casinos (with 4 more sites already set aside) in New York that are given monopolistic protection, especially because of agreements between the Governor/Legislature and Indian tribes giving the Indian casinos a promise of no commercial competition or having New York lose all of the promised Indian casino participation revenues forever (which would be most anticompetitive for any commercial casinos required to give New York a share of their net revenues). 

3.
Defendant, Governor George E. Pataki (hereinafter, the “Governor”), sued herein solely in his capacity as Governor of New York, has his Executive Offices at The Executive Chamber, Capitol, Albany NY 12224.  The Governor has shared responsibility with the New York Attorney General for creation and enforcement of New York’s Gambling  Policy.

4.
Defendant, Attorney General Eliot Spitzer (hereinafter, the “Attorney General”), sued herein solely in his capacity as Attorney General of New York State, is the chief law enforcer for New York State, and has his Executive Offices in New York City at 120 Broadway, New York NY 10271.  The Attorney General, through selective enforcement of New York law relating to gambling, has shared responsibility with the Governor for creation and enforcement of New York’s Gambling Policy.

5.
Defendant, New York State Racing and Wagering Board (hereinafter, the “Board”), a regulatory agency of the State of New York, has its Executive Offices at 1 Watervliet Avenue Extension Albany, NY 12206-1668.  The Board participates in creation and enforcement of New York’s Gambling Policy, particularly as to permitting NYC OTB and other Regional OTB’s to unlawfully maintain betting parlors for racetrack wagering, gambling activities restricted by the Constitutional Provision to New York State, and by permitting racetracks to set up for-profit casinos with slot machines (or “Video Lottery Terminals” or “VLTs”) in violation of the Constitutional Provision prohibiting slot machines.  Also, the Board has the responsibility for enforcing New York's Constitutional and statutes prohibiting commercial gambling.

6.
Defendant, New York Lottery (hereinafter, “NYLottery”), an agency of the State of New York to conduct lottery operations authorized by Article I, Section 9(1) of the New York Constitution, has its Executive Offices at 1 Broadway Center, Schenectady, NY 12301-7500.  NYLottery has about 400 employees managing about 17,000 "Lottery Retailers" or independent sales organizations (each with numerous employees) consisting of for-profit bars, newspaper stands, gas stations, grocery stores and other independent businesses throughout New York State.  NYLottery is unlawfully delegating its duty of “operating” the lottery to 17,000 independent businesses or “book-makers” and awarding them unlawfully with a 6% interest in the lottery-ticket sales they make.

7.
Defendant, City of New York (hereinafter, “NYC”), has its Executive Offices at c/o Mayor Michael R. Bloomberg, City Hall, New York, NY 10007.  NYC participates in creating and enforcing New York’s Gambling Policy by permitting casino cruise ships to operate in and out of New York’s harbors, picking up and discharging casino patrons, and permitting them to advertise for such patrons, while at the same time denying the right to businesses generally to participate in the slot-machine casino business.

8.
Defendant, Mayor Michael R. Bloomberg (the “Mayor”), is sued herein solely in his capacity as Mayor of New York, has his Executive Offices at City Hall, New York, NY 10007.  The Mayor has shared responsibility with the Governor and New York Attorney General for creation and enforcement of New York’s Gambling  Policy as to NYC.

 10.
Defendant, New York City Regional Off-Track Betting Corporation (hereinafter, “NYC OTB”), upon information and belief, is an agency of New York City created for the purpose of offering in New York City the opportunity for city residents and visitors to bet on racetrack results in approximately 68 off-track facilities or branches (65 simulcast and 3 teletheaters), thereby enabling the New York City off-track patrons to see the horse races as they are taking place without having to be physically present at the racetrack.  Winners are paid odds based on or similar to the pari-mutuel odds given to racetrack patrons.  The alleged authority for these operations, claimed by one or more of the defendants, is Article I, Section 9(1) of the New York Constitution. 

11.
Upon information and belief, a percentage of the revenues after payments to winning ticket holders, and after deducting certain expenses, is retained by the NYC OTB and another percentage is turned over to one or more agencies of New York State.  The Executive Offices of the NYC OTB are located at 1501 Broadway, New York NY 10036.  NYC OTB is unlawfully exercising the book-making activities granted exclusively to New York State and thereby unlawfully engaged in massive gambling activities not contemplated by the Constitutional Provision, as a book-making operation specifically prohibited by the Constitutional Provision.

12.
Defendant, Business Integrity Commission (the “Commission”), is an agency of New York City responsible under Local Law 57 of 1997 (for “the shipboard gambling industry”), including the licensing of casino cruise lines, accepting and processing applications for licensure, and investigating the applicants for licensure.  The Business Integrity Commission has its offices at 100 Church Street, 20th Floor, New York, NY 10007. 

SUMMARY

13.
This action seeks only declaratory relief under CPLR 3017(b) that, subject to reasonable regulation and taxation, 

(i) the Plaintiff may lawfully purchase and own one or more current-model video slot machines (either for non-gambling use, or for gambling use); 

(ii) the Plaintiff may lawfully set up local poker tournaments, bingo, keno and other types of lottery games in New York while charging an entrance fee and obtaining a profit therefrom (with the intention of providing low-cost social gathering places for residents being isolated from each other by the computer and internet); and 

(iii) the laws in New York prohibiting gambling are irrational and anti-competitive, and are null and void in light of: (a) the growth of Indian casinos (in New York and adjoining states) mandated by federal law; (b) internet online casinos and poker games and poker tournaments involving millions of players in the United States; (c) New York's Gambling Policy of licensing racetracks to use VLT-type slot machines (with instant win feature, identical to regular slot machines) to attract and hold racetrack customers; (d) the establishment, throughout all of New York State, of off-track horserace betting parlors with simulcast capability to enable any adult to bet on the outcomes of horse races without having to attend a racetrack; (e) NYC's efforts to license casino cruises that come in and out of New York's harbor; (f) the New York Lottery with its 6% commission of lottery pool moneys given to 17,000 for-profit gas stations, grocery stores, newspaper stands and other lottery agents throughout the state; and (g) the current expansion of the Foxwoods Indian casino in Connecticut into non-Indian areas of gambling (e.g., 2004 purchase of Pennsylvania's Pocono Downs racetrack, to convert into a "racino" – a racetrack with slot machines) with the money the Foxwoods Indian tribe (Pequot) has have obtained from gambling New Yorkers; as well as (h) Pennsylvania's current actions to permit 61,000 slot machines to be installed at various places throughout Pennsylvania.

COUNT  I

DECLARATORY JUDGMENT AS TO PURCHASE AND 

USE OF RECENTLY-MANUFACTURED SLOT MACHINES

14. Plaintiff alleges and realleges each of the allegations set forth in paragraphs 1-13 above, and further alleges that the Plaintiff is entitled to a declaratory judgment, under CPLR 3017(b), that it is lawful under New York law for the Plaintiff to purchase and use recently-manufactured slot machines in each of the four ways described below.

15.  Plaintiff is a graduate of Harvard Law School, an attorney licensed in New York, and has been an active member of the bar of the State of New York since 1962. 

16.  Plaintiff has an interest in slot machines and gambling-related software and pursuant to this interest has created a software program for poker players and filed for a patent relating to slot machine systems (for a full-disclosure slot machine). Also, in his travels, the Plaintiff has visited various casinos in and out of New York State, and in several foreign countries, to play slot machines, video games and poker, and to maintain familiarity with and keep up with changes taking place in the ever-growing gaming industry.

17.  New York State regulates slot machines, lotteries, poker and other gambling through Art. 1, Section 9(1) of the New York Constitution and various enabling statutes, including Criminal Law Sections 5-401, 225.00, 225.05, 225.10 and 240.35.  NY Constitution Art. 1, Section 9(1) provides in relevant part:
except  as hereinafter provided, no lottery or the sale of lottery tickets, pool-selling, book-making, or any other kind of  gambling,  except  lotteries operated  by  the state and the sale of lottery tickets in connection therewith as may be authorized and  prescribed  by the  legislature, the net proceeds of which shall be applied exclusively to or in aid or support of education in this state  as  the  legislature may  prescribe,  and except pari-mutuel betting on horse races as may be prescribed by the legislature and from which the state  shall  derive  a reasonable  revenue  for  the  support 

of government, shall hereafter be authorized or allowed within this state; and the legislature shall  pass appropriate laws to prevent offenses against any of the provisions of this section.

18.  Section 5-401 provides:

Illegal wagers, bets and stakes. All wagers, bets or stakes, made to depend upon any race, or upon any gaming by lot or chance, or upon any lot, chance, casualty, or unknown or contingent event whatever, shall be unlawful.

19.  Section 225.00, entitled "Gambling offenses. definitions of terms.", provides in relevant part:

The following definitions are applicable to this article:

1. "Contest of chance" means * * * .

2. "Gambling" A person engages in gambling when he stakes or risks something of value upon the outcome of a contest of chance or a future contingent event not under his control or influence, upon an agreement or understanding that he will receive something of value in the event of a certain outcome.

3. "Player" means * * * .

4. "Advance gambling activity" means * * * .

5. "Profit from gambling activity." means * * * .

6. "Something of value" means * * * .

7. "Gambling device" means any device, machine, paraphernalia or equipment which is used or usable in the playing phases of any gambling activity, whether such activity consists of gambling between persons or gambling by a person involving the playing of a machine. …. Notwithstanding the foregoing, lottery tickets, policy slips and other items used in the playing phases of lottery and policy schemes are not gambling devices.

9. "Bookmaking" means * * * .

10. "Lottery" means an unlawful gambling scheme in which (a) the players pay or agree to pay something of value for chances, represented and differentiated by numbers or by combinations of numbers or by some other media, one or more of which chances are to be designated the winning ones; and (b) the winning chances are to be determined by a drawing or by some other method based upon the element of chance; and (c) the holders of the winning chances are to receive 

something of value provided, however, that in no event shall the provisions of this subdivision be construed to include a raffle as such term is defined in subdivision three-b of section one hundred eighty-six of the general municipal law.

11. "Policy" or "the numbers game" means a form of lottery in which the winning chances or plays are not determined upon the basis of a drawing or other act on the part of persons conducting or connected with the scheme, but upon the basis of the outcome or outcomes of a future contingent event or events otherwise unrelated to the particular scheme.

12. "Unlawful" means not specifically authorized by law.

20.  Plaintiff has decided that he wants to acquire one or more recently-built video-type slot machines (machines of the type currently used in casinos) for delivery into Plaintiff's place of business in New York, New York for the purposes of 

(i) playing the machines by himself or by others for entertainment at home or in the Plaintiff's office without having to travel to a distant licensed commercial casino or "racino" or an Indian casino; none of the machines for this entertainment purpose would be used for "gambling", by Plaintiff or anyone else. 

(ii) research, to assist in designing and/or inventing improved slot machines and/or software systems or games for slot machines (or VLT's, if there is any real difference);

(iii) to use in establishing one or more non-gambling slot-machine casinos, parlors, arcades or "city clubs" in New York City and/or elsewhere in New York State; and/or

(iv) to use in establishing one or more gambling slot-machine casinos, betting parlors, arcades or "city clubs" in New York City and/or elsewhere in New York State.

21.  The slot machines referred to in the preceding paragraph 20 are intended to be high-tech video slot machines or "video lottery terminals" or "VLTs" (as distinguished from the older "reel" type slot machines) manufactured by leading slot machine manufacturers during the preceding 5 years that are, alternatively, 

(i) fully capable of performing gambling  activities by accepting coins, currency, tokens or printed vouchers; 

(ii) disabled for use with coins or currency, but capable of using tokens or printed vouchers that have no value other than their use in making the slot machine function; and/or 

(iii) permanently disabled for use with coins or currency, but capable of using tokens or printed vouchers that have no value other than their use in making the slot machine function. If  subparagraph "(i)" above is not authorized by declaratory judgment, the Plaintiff intends to open up and operate one or more slot-machine casinos, parlors, arcades or new type of "city club" without any gambling involved, wherein the user would be able to play and enjoy slot machines similar to the way that some teenagers and grownups play arcade-type video games, pinball machines, Gameboys, M Boxes, Playstations, Pachinko and computer games such as Solitaire and Minesweeper, and internet role-playing games played by thousands or players at the same time.  

22.  The Constitutional provision and New York statutes referred to above (in paragraphs 17-19) raise issues of legality of the activities proposed to be undertaken by the Plaintiff, and Plaintiff seeks to have a declaratory judgment to the effect that Plaintiff's proposed activities as described in paragraphs 20-21 above are lawful under New York law.

23.  In support of Plaintiff's case, the Plaintiff has prepared an analysis of gambling activities in New York giving various reasons why Plaintiff's requested declaratory judgment  in this complaint should be granted.  A copy of this analysis Plaintiff is annexed hereto as Exhibit A, which is incorporated by reference hereby.

24.  Defendants’ regulation and maintenance of gambling activities are based on provisions of New York law that were adopted prior to the widespread use of computers and the creation of the Internet, and the federal mandate or encouragement, enacted as a result of a decision by the United States Supreme Court, that Indian tribes be allowed to open casinos (with slot machines as "Class III" gambling activities under the federal Indian Gaming Regulatory Act of 1988 ) if the state (as does New York) permits non-profit organizations to raise money using lotteries.

25.  Defendants have failed to enforce the anti-gambling provision in the New York Constitution in a variety of ways (as more fully described in Exhibit A hereto - see pages 5-8) so that New York lacks any right to enforce the State's anti-gambling Constitution and related laws to prohibit any of the intended activities described in paragraphs 20-21 above.

26.  Plaintiff is entitled to a declaratory judgment, under CPLR 3017(b), that the intended activities of the Plaintiff, as described in paragraphs 20-21 above, are not illegal under the laws of New York, although they are or should be subject to reasonable regulation and taxation.

26A.
Plaintiff’s rights to the requested declaratory judgment, as required by CPLR 3017(b) to be set forth, include:

a. The right not to be excluded from participation in the gambling industry through special legislation granting participation rights to a limited number of New York residents or businesses or Indian tribes;

b. Equal protection of law under the United States and New York Constitutions;

c. Right to commercial free speech under the United States and New York Constitutions;

d. The right to engage in lawful business activities without defendants enforcing an illegal monopoly over gambling activities in favor of defendants and selected other persons;

e. The right to engage in a business enterprise that has become lawful but remains prohibited by an irrational New York Constitutional Provision, and the laws and rules enacted pursuant thereto, that should be declared either unconstitutional, non-enforced or otherwise null and void;

f. The right to engage in a business as to which New York selectively enforces New York laws prohibiting gambling, by permitting major corporations to run lotteries to make hundreds of billions of dollars in sales to the public, by permitting 17,000 businesses in New York to share in lottery revenues and thereby making them “book-makers” prohibited under the Constitutional Provision;

g. The right to compete in business under federal antitrust laws (the Sherman Act, 15 U.S.C. Section 1) and Section 340 of the New York General Business Law (the Donnelley Act or “Little Sherman Act”), which the New York Court of Appeals has said should be given the same interpretation as the Sherman Act;

h. The right to be licensed under licensing laws (Local Law 57 of 1997) applying only to a limited group of persons (owners of cruise lines) and NYS law (owners of horse racetracks);

i. The right to own one or more current-model, working slot machines for personal arcade-type, non-gambling use, or as part of a collection of slot machines, or to keep for later use for gambling when slot-machine gambling is declared legal in New York for persons or businesses other than Indian tribes, horse racetracks and casino cruise lines;

j. The right to engage in a prohibited business when the prohibition itself is selectively enforced against for-profit businesses and the prohibited activities are being aggressively pursued by the prohibiting state and its agencies.

k. The right to conserve gasoline and save money by being able to patronize local commercial gambling establishments rather than being required to drive substantial distances to be able to participate in casino activities (see Exhibit A, page 11, for a rough estimate of millions of gallons of gasoline and dollars would be saved each year by New Yorkers and others patronizing the 12 Atlantic City, 2 Connecticut and 5 New York Indian casinos). The current national and international oil crisis can and should be ameliorated by the adoption of a rational gambling policy that no longer drives residents of anti-gambling states into other states and to Indian casinos to do their gambling. 

l. Other rights as described in this Complaint.

26B.
Any further or consequential relief that Plaintiff claimed or which could be claimed by the Plaintiff, as required by CPLR 3017(b):

m. A declaration that enforcement of other laws (such as New York’s forfeiture laws) cannot be used as to gambling activities declared lawful by the Court;

n. A declaration that comparable regulatory and taxation activities for lawful activities be a guide to the regulation and taxation of lawful gambling in New York unless and until the New York Legislature enacts appropriate legislation for the regulation and taxation of non-profit and for-profit gambling.

o. Clarifying declarations in aid of the original declaratory judgment.

COUNT II

DECLARATORY JUDGMENT AS TO FOR-PROFIT, LOW-FEE OR

ANY-FEE POKER TOURNAMENTS OR POKER GAMES FOR THE PUBLIC
27.
Plaintiff alleges and realleges each of the allegations set forth in paragraphs 1-26B above, and further alleges that the Plaintiff is entitled to a declaratory judgment that it is lawful under New York law for the Plaintiff to set up, own and operate 

(i) One or more for-profit, low-fee poker-games and poker-tournament casinos for the public to patronize, to try to create local social venues for people to socialize on a continual basis with others from the immediate locality; and 

(ii) One or more for-profit, any-fee poker-game and poker-tournament casinos for the public to patronize, to try to create local social venues for people to socialize on a continual basis with others from the immediate locality.

28.
Poker mania is sweeping the country and Plaintiff wants to participate in the industry, by opening up, in New York City and elsewhere in New York State, one or more local casinos for the playing of poker games and poker tournaments wherein the participants over the minimum age for gambling at NYC OTB or the NYS racetracks would 

(i) pay a fee not to exceed $10 (or the price of one adult admission to a local movie theatre) in any one 24-hour period, and alternatively,

(ii) pay a fee of any amount as determined by the Plaintiff and market conditions - 

and participate in (a) various types of poker games (such as Texas Hold 'Em - No Limit; Omaha Hi-Lo; 7-Card Stud; 5-Card Stud) and poker tournaments in which the tournament winners would receive prizes out of the pool of entrance fees paid by the participants, and the casino would receive a percentage of the pool money not to exceed 15% (as to "i") or any percentage (as to "ii"), to cover expenses and hopefully to make a profit or (b) various types of poker games in which the Plaintiff would receive a portion of each pot, to cover expenses and hopefully to make a profit.

29.
This intended activity by the Plaintiff appears to be prohibited and unlawful under Art. I, Section 9(1) of the New York Constitution and the enabling New York Criminal Law Sections 5-401, 225.00, 225.05, 225.10 and 240.35.

30.
Poker tournaments for the public are conducted at various licensed casinos, at various Indian casinos, and on scores of internet websites, all for fees, and prizes, with tournaments fees ranging from $1 up to $500,000 or so. Online tournaments have little overhead and for that reason, it appears, are able to offer poker tournaments for a fee sometimes as low as $.50, $1 or $2 per tournament.

31.
The value of having a low-cost entertainment such as a poker game or poker tournament for a fee not exceeding the price of one adult admission to a movie seems unquestionable, and should be permitted.  Also, in the alternative, the value of allowing the owner of a poker tournament venue to set whatever fee he/she desires is a competitive feature regulated by the market itself, and would result in greater potential for competition, success and expansion for the planned poker tournaments as local venues for neighbors to socialize with friends and neighbors (similar to the bingo games run by neighborhood Catholic Churches).

32.
Participants would be able to visit a casino and have several hours of entertainment 

(i) at a price not exceeding the cost of an adult admission to a local movie house, and at the same time would have a (slight) opportunity to win a fairly large prize, depending on the number of persons participating in the tournament and related pool, and the way in which the 85% or more of the pool money was divided up by the Plaintiff (or other organizers) of the poker tournament; or, alternatively,

(ii) for a fee and business owner's percentage as the market may determine.

33.
 The Constitutional provision and New York statutes referred to above (in paragraphs 17-19) raise issues of legality of the activities proposed to be undertaken by the Plaintiff, and Plaintiff seeks to have a declaratory judgment to the effect that Plaintiff's 

proposed activities as described in paragraphs 27-28 above are lawful under New York law.

34.
In support of Plaintiff's case, the Plaintiff has prepared an analysis of gambling activities in New York giving various reasons why Plaintiff's requested declaratory judgment should be granted.  A copy of this analysis by Plaintiff is annexed hereto as Exhibit A.

35.  New York has failed to enforce its anti-gambling laws in a variety of ways (as described more fully in Exhibit A - see pages 5-8) so that New York lacks any right to enforce the State's anti-gambling laws to prohibit any of the intended activities described in paragraphs 24-25 above.

36.
Plaintiff is entitled to a declaratory judgment that the intended activities of the Plaintiff, as described in paragraphs 24-25 above, are not illegal under the laws of New York.

36A.
Plaintiff alleged and realleges paragraphs 26A and 26B above.

COUNT III

DECLARATORY JUDGMENT AS TO UNENFORCEABILITY 

OF NEW YORK'S LAWS PROHIBITING LOTTERIES

37.
Plaintiff alleges and realleges each of the allegations set forth in paragraphs 1-36A above, and further alleges that the Plaintiff is entitled to a declaratory judgment that the New York laws prohibiting lotteries are void and unenforceable as written. These laws are:  Article I, Section 9(1) of the New York Constitution and the enabling New York Criminal Law Sections 5-401, 225.00, 225.05, 225.10 and 240.35 and any other laws or rules, to the extent they purport to prohibit anyone in New York State from conduct for-profit or non-profit "lotteries" including "policy" and "the numbers game", or exact penalties for such conduct.

38.
Plaintiff, as part of his envisioned casino operations in New York, as alleged previously, intends to set up a lottery, similar to the lotteries run at licensed casinos, as Bingo games, Keno games or other forms of lottery, with the lottery run either (i) for low-profit as described above; or (ii) for whatever profit the market permits, in competition with other providers of social-venue and/or gambling services.

39.
Lotteries seemingly prohibited by the New York anti-lottery laws flourish in New York State and elsewhere throughout the United States without any significant effort by New York or other state regulators to stop the prohibited activities. 

40.
For example, Pepsi-Cola and Coca-Cola sell their product in bottles with caps advertising that 1 in 12 bottles have a bottle cap stating (for a purchaser to see upon opening up the bottle) that he/she has won a free bottle of soda.  Of course, the soda is not "Free". The free bottle of soda is a "prize" which was won by "chance" after the purchaser bought the original bottle of soda for a "consideration" of perhaps $1.00 to $1.50 or more. Nobody in New York State has made any effort to stop these open and notorious illegal lotteries.  There are many other examples, run by newspapers and others, including current promotional lotteries conducted by Coor’s beer, the NFL, Burger King and McDonalds.

41.
On the other hand, criminal enforcement officials in New York State routinely arrest, try and jail persons engaged in the "numbers racket", "the numbers game" or "policy", as the game is known.  In the past, the numbers game worked like this: A runner would accept consideration of, say, $1 from a customer (bettor) who would give a number from 000 to 999, and the winning number would be determined by a wholly extraneous event, such as the last 3 digits of the pari-mutuel handle at a specified race track, as published in the daily newspapers, or the last 3 digits of some other daily reported number. The winner usually gets 500 times his bet (i.e., 50% of the 1,000 numbers involved, at $1 per number), and the bookie keeps the other 50%, dividing it up among his/her runners, overbosses, and others, it seems.

42.
The above-described numbers game is a lottery, because there is the consideration ($1), the winning number is determined by chance (the amount of betting occurring at a specified track, as to the last 3 digits of such dollar amount); and the person with the winning number receives $500 (the "prize").

43.
NYS set up its own numbers game, called "Lotto" or  the "New York Lottery", and NYS’s 17,000 independent “book-makers” or “Lottery Retailers” sell tens of millions of dollars in lottery tickets each day through a network of more than 17,000 independent business, with employees in the hundreds of thousands, located in gas stations, grocery stores, newspaper stands, convenience stores, bars and other retail businesses throughout New York State. The activity is not inherently anti-social or criminal, but is found by New York to be a useful way to impose taxes on New York residents and visitors, made easier by putting operators of numbers games and other explicit competing lotteries out of business.

44.
Lotteries are not inherently a governmental function, and for the New York government to make this a monopoly (by prohibiting competition) while giving 17,000 businesses a 6% percentage of the revenues is a violation of the nation's antitrust laws, as well as Section 340 of the New York General Business Law (the "Donnelley Act"), especially because of the selective enforcement of law by some of the defendants to promote and protect the state's lottery monopoly.

45.
Also, it is an unlawful restriction on New Yorkers' civil rights to engage in a lawful business, as a denial of equal protection, and as a denial of commercial free speech.

46.
The New York Constitution does not grant New York State the right to license 17,000 “book-makers” to sell lottery tickets and distribute winnings for the state in exchange for a (6%) percentage of the lottery-ticket sales. The New York Constitution states that the right is for NYS to “operate” the lottery (the Constitutional language is "except  lotteries  operated  by  the state". This makes the lottery, as operated  by 17,000 privately-owned ticket sellers, an illegal lottery and book-making operation under New York Constitutional law.

47.
The Constitutional provision and New York statutes referred to above (in paragraphs 17-18) raise issues of legality of the lottery activities proposed to be undertaken by the Plaintiff, and Plaintiff seeks to have a declaratory judgment to the effect that Plaintiff's proposed activities as described in paragraph 38 above are lawful under New York law.

48.
In support of Plaintiff's case, see Plaintiff's analysis annexed as Exhibit A, giving various reasons why Plaintiff's requested declaratory judgment should be granted.

46.
New York has failed to enforce its anti-lottery and other anti-gambling laws in a variety of ways so that New York lacks any right to enforce the State's anti-lottery laws to prohibit any of the intended activities described in paragraph 38 above.

50.
Plaintiff is entitled to a declaratory judgment that (a) Article I, Section 9(1) of the New York Constitution and the laws enacted thereunder are irrational, anti-competitive, unconstitutional, null and void; and (b) the intended activities of the Plaintiff, as described in paragraph 38 above, are not illegal under the laws of New York, although subject to reasonable regulation and taxation.

50A.
Plaintiff alleged and realleges paragraphs 26A and 26B above.

COUNT IV

DECLARATORY JUDGMENT THAT NEW YORK'S CONSTITUTIONAL

PROVISION AND THE LAWS AND RULES ENACTED THEREUNDER ARE

IRRATIONAL, ANTI-COMPETITIVE, NULL AND VOID AND THAT THE PLAINTIFF

HAS A RIGHT UNDER LAW TO CONDUCT EACH OF THE DESIRED

ACTIVITIES DESCRIBED IN THIS COMPLAINT

51.
Plaintiff alleges and realleges each of the allegations set forth in paragraphs 1-50A above, and further alleges that the Plaintiff is entitled to a declaratory judgment that New York Constitution provision Article I, Section 9(1), to the extent that it prohibits gambling, is irrational, anti-competitive, unconstitutional, null and void, and that the Plaintiff has the right to establish and conduct any type of gambling businesses in New York, and to own, purchase, lease and/or possess any type of slot machines or other gambling equipment or software for non-gambling or for gambling use, subject to reasonable regulation and taxation.

52.
Plaintiff is entitled to a declaratory judgment that New York Constitution provision Article I, Section 9(1) and laws and rules enacted thereunder, to the extent that they prohibit any type of gambling, are irrational, anti-competitive, unconstitutional, null and void, and that the Plaintiff has the right to establish any type of gambling businesses in New York, and to own any type of slot machines or other gambling equipment or software for non-gambling or for gambling, subject to reasonable regulation and taxation. 

50A.
Plaintiff alleged and realleges paragraphs 26A and 26B above.

PRAYER

WHEREFORE, the Plaintiff prays the Court for the following relief:

1.
As to Count I, that the Court enter a declaratory judgment for the relief requested in paragraphs 26 and 26A of the Complaint (relating to Plaintiff's intended use of recently-manufactured slot machines);

2.
As to Count II, that the Court enter a declaratory judgment for the relief requested in paragraphs 36, 36A and 26B of the Complaint (relating to Plaintiff's intended activities in setting up and operating a for-profit, low-fee or any-fee poker tournament casino, parlor or arcade;

3.
As to Count III, that the Court enter a declaratory judgment for the relief requested in paragraphs 50, 50A and 26B of the Complaint (relating to Plaintiff's intended activities in running a lottery, or Bingo, Keno or numbers game and to declare that that the New York laws prohibiting lotteries are void and unenforceable as written - Art. I, Section 9(1) of the New York Constitution and the enabling New York Criminal Law Sections 5-401, 225.00, 225.05, 225.10 and 240.35, and any other laws or rules, to the extent they purport to prohibit "lotteries" including "policy" and "the numbers game".

4.
As to Count IV, that the Court enter a declaratory judgment, as requested in paragraphs 52, 52A and 26B, that New York Constitution provision Article I, Section 9(1), to the extent that it prohibits gambling, is irrational, anti-competitive, unconstitutional, null and void, and that the Plaintiff has the right to establish and operate any type of gambling businesses in New York, and to own any type of slot machines or other gambling equipment or software for non-gambling or for gambling, subject to reasonable regulation and taxation;

5.
For further or consequential relief as may be needed in enforcement of the above-described declaratory relief;

6.
For costs; and

7.
For such other and further relief which this Court deems just and proper.

Dated:
New York, New York


September 8, 2005



________________________________



Carl E. Person, Plaintiff Pro Se


325 W. 45th Street - Suite 201



New York NY  10036-3803



(212) 307-4444

[Note: See 19-page Exhibit A attached hereto]
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